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SUMMARY: Pursuant to Section 15F(b)(6)
of the Securities Exchange Act of 1934
(“Exchange Act”), as added by Section
764(a) of Title VII of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (“Dodd-Frank Act”), the
Securities and Exchange Commission
(“Commission”) is adopting Rule of
Practice 194. Rule of Practice 194
provides a process for a registered
security-based swap dealer or major
security-based swap participant
(collectively, “SBS Entity”’) to make an
application to the Commission for an
order permitting an associated person
that is a natural person who is subject
to a statutory disqualification to effect or
be involved in effecting security-based
swaps on behalf of the SBS Entity. Rule
of Practice 194 also provides an
exclusion for an SBS Entity from the
prohibition in Exchange Act Section
15F(b)(6) with respect to associated
persons that are not natural persons.
Finally, Rule of Practice 194 provides
that, subject to certain conditions, an
SBS Entity may permit an associated
person that is a natural person who is
subject to a statutory disqualification to
effect or be involved in effecting
security-based swaps on its behalf,
without making an application pursuant
to the rule, where the Commission, the
Commodity Futures Trading
Commission (“CFTC”), a self-regulatory
organization (“SRO”), or a registered
futures association has granted a prior
application or otherwise granted relief
from the statutory disqualification with
respect to that associated person.
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I. Background

Exchange Act Section 15F(b)(6), as
added by Section 764(a) of the Dodd-
Frank Act, makes it unlawful for an SBS
Entity to permit an associated person?
who is subject to a statutory
disqualification 2 to effect or be involved
in effecting security-based swaps on
behalf of the SBS Entity if the SBS
Entity knew, or in the exercise of
reasonable care should have known, of
the statutory disqualification, ““[e]xcept
to the extent otherwise specifically
provided by rule, regulation, or order of
the Commission.” 3 In this regard,
Exchange Act Section 15F(b)(6) gives
the Commission the discretion to
determine, by order, that a statutorily
disqualified associated person may
effect or be involved in effecting
security-based swaps on behalf of an
SBS Entity, and/or to establish rules
concerning the statutory prohibition in
Exchange Act Section 15F(b)(6). #

1Exchange Act Section 3(a)(70) generally defines
the term “‘person associated with”” an SBS Entity to
include (i) any partner, officer, director, or branch
manager of an SBS Entity (or any person occupying
a similar status or performing similar functions); (ii)
any person directly or indirectly controlling,
controlled by, or under common control with an
SBS Entity; or (iii) any employee of an SBS Entity.
See 15 U.S.C. 78c(a)(70). The definition generally
excludes persons whose functions are solely
clerical or ministerial. Id. The definition of
“person” under Exchange Act Section 3(a)(9) is not
limited to natural persons, but extends to both
entities and natural persons. See 15 U.S.C. 78c(a)(9)
(“The term ‘person’ means a natural person,
company, government, or political subdivision,
agent, or instrumentality of a government.”).

2The term statutory disqualification as used in
Exchange Act Section 15F(b)(6) parallels the
definition of statutory disqualification in Exchange
Act Section 3(a)(39)(A) through (F), 15 U.S.C.
78c(a)(39)(A) through (F). See Applications by
Security-Based Swap Dealers or Major Security-
Based Swap Participants for Statutorily Disqualified
Associated Persons To Effect or Be Involved in
Effecting Security-Based Swaps, Exchange Act
Release No. 75612 (Aug. 5, 2015), 80 FR 51684,
51686, n.16 (Aug. 25, 2015) (“Proposing Release’ or
“proposal”).

3Exchange Act Section 15F(b)(6) provides:
“Except to the extent otherwise specifically
provided by rule, regulation, or order of the
Commission, it shall be unlawful for a security-
based swap dealer or a major security-based swap
participant to permit any person associated with a
security-based swap dealer or a major security-
based swap participant who is subject to a statutory
disqualification to effect or be involved in effecting
security-based swaps on behalf of the security-
based swap dealer or major security-based swap
participant, if the security-based swap dealer or
major security-based swap participant knew, or in
the exercise of reasonable care should have known,
of the statutory disqualification.” 15 U.S.C. 780—
10(b)(6). The statutory prohibition in Exchange Act
Section 15F(b)(6), 15 U.S.C. 780-10(b)(6), is parallel
to a statutory provision for a swap dealer or major
swap participant (collectively “Swap Entities”) set
forth in Section 4s(b)(6) of the Commodity
Exchange Act (“CEA”), 7 U.S.C. 6s(b)(6).

40n June 15, 2011, the Commission issued an
order that, among other things, granted temporary
relief from compliance with Exchange Act Section
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On August 5, 2015,% the Commission
proposed Rule of Practice 194 to
establish a process by which an SBS
Entity could apply to the Commission to
permit an associated person who is
subject to a statutory disqualification to
effect or be involved in effecting
security-based swaps on behalf of the
SBS Entity.® As discussed in the
Commission’s proposal,” the federal
securities laws provide various
procedural avenues that allow certain
registered entities to associate, where
warranted, with persons subject to a
statutory disqualification or other bar,
including the Commission’s Rule of

15F(b)(6) for persons subject to a statutory
disqualification who were, as of July 16, 2011,
associated with an SBS Entity and who effected or
were involved in effecting security-based swaps on
behalf of such SBS Entity and allowed such persons
to continue to be associated with an SBS Entity
until the date upon which rules adopted by the
Commission to register SBS Entities became
effective. See Temporary Exemptions and Other
Temporary Relief, Together With Information on
Compliance Dates for New Provisions of the
Securities Exchange Act of 1934 Applicable to
Security-Based Swaps, Exchange Act Release No.
64678 (June 15, 2011), 76 FR 36287, 36301, 36305—
07 (June 22, 2011) (“June 2011 Temporary
Exemptions Order”). See also Order Extending
Certain Temporary Exemptions and a Temporary
and Limited Exception Related to Security-Based
Swaps, Exchange Act Release No. 75919 (Sept. 15,
2015), 80 FR 56519 (Sept. 18, 2015) (extending the
June 2011 Temporary Exemptions Order).

5 Concurrent with the issuance of the Rule of
Practice 194 proposal, the Commission adopted
registration requirements for SBS Entities,
including certain rules relating to the statutory
prohibition in Exchange Act Section 15F(b)(6). See
Registration Process for Security-Based Swap
Dealers and Major Security-Based Swap
Participants, Exchange Act Release No. 75611 (Aug.
5, 2015), 80 FR 48964 (Aug. 14, 2015) (‘“Registration
Adopting Release”). See also 17 CFR 240.15Fb6—1
(providing that an SBS Entity, when it files an
application to register with the Commission, may
permit an associated person that is not a natural
person who is subject to a statutory disqualification
to effect or be involved in effecting security-based
swaps on the SBS Entity’s behalf, provided that the
statutory disqualification(s) occurred prior to the
compliance date set forth in the Registration
Adopting Release and that the SBS Entity identifies
each such associated person on its registration
form); 17 CFR 240.15Fb6-2 (requiring a Chief
Compliance Officer of an SBS Entity to certify that
it has performed background checks on all of its
associated persons that are natural persons who
effect or are involved in effecting security-based
swaps on its behalf, and neither knows, nor in the
exercise of reasonable care should have known, that
any of its associated persons that effect or are
involved in effecting security-based swaps on its
behalf are subject to a statutory disqualification,
unless otherwise specifically provided by rule,
regulation, or order of the Commission). As
discussed in Section IIL.K below, the Commission
is making a technical amendment that deletes Rule
15Fb6-1 as well as Schedule C to Forms SBSE,
SBSE-A and SBSE-BD and also conforms the
instructions in those forms to take into account the
associated person entity exclusion that the
Commission is adopting in final Rule of Practice
194(c).

6 See Proposing Release, 80 FR 51684—722.

7 See id. at 51687-89.

Practice 193 8 and the Financial
Industry Regulatory Authority’s
(“FINRA”) eligibility proceedings
(under the process set forth in Exchange
Act Rule 19h—1).° The Commission
modeled proposed Rule of Practice 194
on these existing processes where
persons can make an application to
reenter the industry despite previously
being barred by the Commission or
subject to a statutory disqualification
with respect to membership or
participation in, or association with a
member of, an SRO.1° Accordingly, the
Commission proposed to establish a
procedural framework that is similar to
processes that are familiar to market
participants.1?

817 CFR 201.193. Rule of Practice 193 provides
a process by which individuals that are associated
with entities that are not regulated by an SRO (e.g.,
employees of an investment adviser, an investment
company, or a transfer agent) can seek to reenter the
securities industry despite previously being barred
by the Commission. See Registration of Security-
Based Swap Dealers and Major Security-Based
Swap Participants, Exchange Act Release No. 65543
(Oct. 12, 2011), 76 FR 65784, 65797 (Oct. 24, 2011)
(“Registration Proposing Release”). See also
Applications by Barred Individuals for Consent to
Associate With a Registered Broker, Dealer,
Municipal Securities Dealer, Investment Adviser or
Investment Company, Exchange Act Release No.
20783, Investment Company Act Release No. 13839,
Investment Advisers Act Release No. 903, 49 FR
12204 (Mar. 29, 1984).

917 CFR 240.19h—1. The FINRA Rule 9520 Series
sets forth procedures for a person to become or
remain associated with a member, notwithstanding
the existence of a statutory disqualification, and for
a current member or person associated with a
member to obtain relief from the eligibility or
qualification requirements of the FINRA By-Laws
and rules. A member (or new member applicant)
seeking to associate with a natural person subject
to a statutory disqualification must seek approval
from FINRA by filing a Form MC-400 application.
See FINRA Form MC—400, Membership
Continuance Application, http://www.finra.org/
web/groups/industry/@ip/@enf/@adj/documents/
industry/p011542.pdf. Members (and new member
applicants) that are themselves subject to a
disqualification that wish to obtain relief from the
eligibility requirements are required to submit a
Form MC-400A application. See FINRA Form MC—
400A, Membership Continuance Application:
Member Firm Disqualification Application, http://
www.finra.org/web/groups/industry/@ip/@enf/@
adj/documents/industry/p013339.pdf. Where
required, FINRA sends a notice or notification to
the Commission of its proposal to admit or continue
the membership of a person or association with a
member notwithstanding statutory disqualification
in accordance with Exchange Act Rule 19h-1.

10 “Self-regulatory organization” is defined in
Section 3(a)(26) of the Exchange Act, 15 U.S.C.
78c(a)(26), as “‘any national securities exchange,
registered securities association, or registered
clearing agency, or (solely for the purposes of
sections 19(b), 19(c) and 23(b) of [the Exchange
Act]) the Municipal Securities Rulemaking Board
established by section 15B of this title.”

111n the proposal, the Commission also
discussed, for example, the CFTC’s approach with
respect to the statutory prohibition for swap dealers
or major swap participants (collectively “Swap
Entity”) as set forth in CEA Section 4s(b)(6), 7
U.S.C. 6s(b)(6). See Proposing Release, 80 FR at
51688-89. The CFTC, with respect to statutorily

The Commission requested comment
on all aspects of the proposal as well as
two alternative approaches,2 and
received comments in response.13

II. Summary of Final Rule of Practice
194

The Commission is adopting Rule of
Practice 194 largely as proposed, with
certain modifications.1* As adopted,
Rule of Practice 194 provides a process
by which an SBS Entity may apply to
the Commission for an order permitting
an associated person to effect or be
involved in effecting security-based
swaps on behalf of the SBS Entity where
the associated person that is a natural
person who is subject to a statutory
disqualification and is thereby
otherwise prohibited from effecting or
being involved in effecting security-
based swaps on behalf of an SBS Entity
under Exchange Act Section 15F(b)(6).
Rule of Practice 194 also provides an
exclusion for an SBS Entity from the
prohibition in Exchange Act Section
15F(b)(6) with respect to associated
persons that are not natural persons
(defined herein as ‘““‘associated person
entities”).

In particular, as explained more fully
in Section III below, the Commission is
adopting the following provisions in
Rule of Practice 194:

e Paragraph (a) of Rule of Practice 194,
which defines the scope of the rule and
provides a process for submitting
applications by an SBS Entity seeking an
order of the Commission to permit an
associated person who is subject to a
statutory disqualification to effect or be
involved in effecting security-based swaps on
behalf of the SBS Entity.

e Paragraph (b) of Rule of Practice 194,
which specifies the required showing for an
application. For the Commission to issue an
order granting relief under Rule of Practice
194, an SBS Entity is required to make a
showing that it would be consistent with the
public interest to permit the associated
person to effect or be involved in effecting
security-based swaps on behalf of the SBS
Entity, notwithstanding the statutory
disqualification.

disqualified associated persons of Swap Entities,
limits the definition of associated persons of Swap
Entities to natural persons. See 17 CFR 1.3(aa). As
a result, the prohibition in CEA Section 4s(b)(6), 7
U.S.C. 6s(b)(6), applies to natural persons (not
entities) associated with a Swap Entity. For further
discussion on the CFTC’s approach to Swap
Entities, see Section II.B.3 of the Proposing Release,
80 FR at 51688-89.

12 See Proposing Release, 80 FR at 51701-05.

13 These comment letters are available at: https://
www.sec.gov/comments/s7-14-15/s71415.shtml.

141f any of the provisions of these amendments,
or the application thereof to any person or
circumstance, is held to be invalid, such invalidity
shall not affect other provisions or application of
such provisions to other persons or circumstances
that can be given effect without the invalid
provision or application.
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o Paragraph (c) of Rule of Practice 194,
which establishes an exclusion from the
general prohibition in Exchange Act Section
15F(b)(6) with respect to all associated
person entities.15

o Paragraphs (d) and (e) of Rule of Practice
194, which specify the form of the
application with respect to an associated
person that is a natural person and the items
to be addressed in the written statement
within the application.

o Paragraph (f) of Rule of Practice 194,
which requires an applicant to provide as
part of any application any order, notice or
other applicable document reflecting the
grant, denial or other disposition (including
any dispositions on appeal) of any prior
application concerning the associated person
under Rule of Practice 194 and other similar
processes.

e Paragraph (g) of Rule of Practice 194,
which provides for notice to the applicant in
cases where the Commission staff anticipates
making an adverse recommendation to the
Commission with respect to an application
made pursuant to this rule. In such cases, the
applicant will be provided with a written
statement of the reasons for the Commission
staff’s preliminary recommendation, and the
applicant will have 30 days to submit a
written statement in response.

e Paragraph (h) to Rule of Practice 194,
which provides that, where certain
conditions are met, an SBS Entity does not
need to file an application under Rule of
Practice 194 to permit a statutorily
disqualified associated person to effect or be
involved in effecting security-based swaps on
behalf of the SBS Entity. Specifically,
paragraph (h) of Rule of Practice 194 allows
an SBS Entity, subject to certain conditions,
to permit a statutorily disqualified associated
person to effect or be involved in effecting
security-based swaps on behalf of the SBS
Entity without making an application to the
Commission, where the Commission, CFTC,
an SRO (e.g., FINRA) or a national securities
exchange), or a registered futures association
(e.g., the National Futures Association
(“NFA”)) has granted a prior application or
otherwise granted relief from a statutory
disqualification with respect to that
associated person. In such cases where an
SBS Entity meets the requirements of
paragraph (h), the SBS Entity will be
permitted to file a notice with the
Commission (in lieu of an application).

III. Discussion

A. Rule of Practice 194(a)—Scope of the
Rule

Proposed Rule of Practice 194 would
have defined the scope of the rule,
namely providing a process for an SBS
Entity to seek relief from the
Commission to permit an associated

15]n conjunction with adopting in Rule of
Practice 194(c), the Commission is also making
technical amendments to: (1) Delete Exchange Act
Rule 15Fb6-1; (2) remove Schedule C to Forms
SBSE, SBSE-A and SBSE-BD; and (3) remove all
references to Schedule C in the instructions in the
above-mentioned forms. See Section IILK, infra, for
a further discussion of the technical amendments.

person who is subject to a statutory
disqualification to effect or be involved
in effecting security-based swaps on
behalf of the SBS Entity or to seek relief
to change the terms and conditions of a
previously issued Commission order
pursuant to Rule of Practice 194.16 The
Commission proposed to allow an SBS
Entity to voluntarily submit an
application to the Commission to
request an order where an associated
person of an SBS Entity is subject to a
statutory disqualification and
consequently prohibited from effecting
or being involved in effecting security-
based swaps on behalf of the SBS Entity
under Exchange Act Section 15F(b)(6).17

Although no commenters specifically
commented on this provision of
proposed Rule of Practice 194, the
Commission received general comments
regarding the scope of the rule as
proposed.18

A commenter suggested that rather
than permit SBS Entities to voluntarily
submit an application to the
Commission to request an order
providing relief from Exchange Act
Section 15F(b)(6), the Commission
should instead reaffirm what the
commenter viewed as the Congressional
mandate by issuing a rule that prohibits,
on a blanket basis, associated persons
that are subject to a statutory
disqualification from effecting or being
involved in effecting security-based
swaps on behalf of SBS Entities.19

Section 15F(b)(6) of the Exchange Act
provides that, except where otherwise
specifically provided by rule,
regulation, or order of the Commission,
it shall be unlawful for an SBS Entity to
permit any person associated with the
SBS Entity who is subject to a statutory
disqualification to effect or be involved
in effecting security-based swaps on
behalf of the SBS Entity, if the SBS
Entity knew, or in the exercise or
reasonable care should have known, of
the statutory disqualification.2° Thus,
while Exchange Act Section 15F(b)(6)
makes it unlawful for an SBS Entity to
permit an associated person who is
subject to a statutory disqualification to

16 See Proposing Release, 80 FR at 51689, 51719;
proposed Rule of Practice 194(a).

1715 U.S.C. 780-10(b)(6); see proposed Rule of
Practice 194(a).

18 See Letter from Americans for Financial
Reform, dated October 26, 2015 (‘“‘Americans for
Financial Reform Letter”), at 1. See also Letter from
Robert E. Rutkowski, dated October 27, 2015
(“Rutkowski Letter”). The Rutkowski Letter
requested only that the Commission seriously
consider the recommendations set forth in the
Americans for Financial Reform Letter.

19 Letter from Bartlett Naylor, Public Citizen,
dated October 26, 2015 (‘“Public Citizen Letter”), at
1-2.

20 See Note 3, supra.

effect or be involved in effecting
security-based swaps on behalf of the
SBS Entity, it also gives the Commission
the discretion to determine (by rule,
regulation, or order) that a statutorily
disqualified associated person may
effect or be involved in effecting
security-based swaps on behalf of an
SBS Entity.2? The Commission has
determined to exercise its statutory
authority under Exchange Act Section
15F(b)(6) to assess on a case-by-case
basis whether to grant relief from the
statutory prohibition because there may
be instances where it is consistent with
the public interest to permit an
associated person who is subject to a
statutory disqualification to effect or be
involved in effecting security-based
swaps on behalf of the SBS Entity.
Additionally, the commenter’s
approach 22 would deviate from the
Commission’s current practice in other
contexts, which permits associated
persons to apply to reenter the securities
industry notwithstanding the existence
of a statutory disqualification.23 In that
respect, adopting the commenter’s
approach could lead to the anomalous
result where an applicant may be
permitted to engage in securities
transactions with members of the retail
public—for example, as an associated
person of a broker-dealer or investment
adviser—but prohibited from effecting
or being involved in effecting security-
based swap transactions with
significantly more sophisticated
institutional clients as an associated
person of an SBS Entity.24 Although we
acknowledge that security-based swaps
may also be more complex and opaque
than equities or bonds, thus increasing
information asymmetries between SBS
Entities and their clients, we believe
that institutional clients may be more
informed and may process disclosures
more efficiently than retail investors in
parallel settings.

The Commission also believes that a
process for granting relief with respect
to a statutory disqualification should be
formalized, as suggested by one
commenter.25 Exchange Act Section

2115 U.S.C. 780-10(b)(6).

22 See Public Citizen Letter, at 1-2.

23 See, e.g., 17 CFR 240.19h-1; 17 CFR 201.193.
See also Section I and Notes 8, 9, supra.

24 See Proposing Release, 80 FR at 51698.

25 See Americans for Financial Reform Letter, at
1. The commenter noted that without proposed
Rule of Practice 194, SBS Entities would still be
able to apply to the Commission for relief from the
prohibition in Exchange Act Section 15F(b)(6);
however, the commenter supported the
Commission’s efforts to formalize a process for
seeking relief from the statutory prohibition of
Exchange Act Section 15F(b)(6) to increase
accountability and transparency into the
application process.
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15F(b)(6) provides the Commission with
discretion to determine whether a
statutorily disqualified associated
person may effect or be involved in
effecting security-based swaps on behalf
of an SBS Entity. However, it does not
specify what information should be
provided to the Commission when an
SBS Entity seeks relief, nor does it set
forth the standard under which the
Commission would evaluate requests for
relief. Rule of Practice 194 specifies the
information and documents that SBS
Entities should provide to the
Commission, as well as the applicable
procedures and standard of review, for
seeking relief from the statutory
prohibition in Exchange Act Section
15F(b)(6). By articulating the materials
to be submitted, the items to be
considered, and the standard of review,
Rule of Practice 194 provides a clear
process for SBS Entities.26 Therefore,
the Commission is adopting paragraph
(a) of Rule of Practice 194, which
defines the scope of the rule, as
proposed.

B. Rule of Practice 194(b)—Required
Showing

Proposed Rule of Practice 194
provided that the applicant would be
required to show that it would be
consistent with the public interest to
permit the associated person of the SBS
Entity who is subject to a statutory
disqualification to effect or be involved
in effecting security-based swaps on
behalf of the SBS Entity.27

The Commission received one
comment concerning the required
showing set forth in the proposal. The
commenter stated that, in assessing
whether it is in the public interest to
permit an associated person who is
subject to a statutory disqualification to
effect or be involved in effecting
security-based swaps on behalf of an
SBS Entity, the Commission should also
consider whether the deterrent effect of
disqualification would be diluted.28
Specifically, the commenter stated that,
to be granted relief, the SBS Entity
should be required to show that granting
relief “‘would actually enhance the
deterrent effect.” 29

26 See Proposing Release, 80 FR at 51712.

27 See id. at 51689, 51719; proposed Rule of
Practice 194(b). See Exchange Act Section
3(a)(39)(A) through (F), 15 U.S.C. 78c(a)(39)(A)
through (F), for a description of statutorily
disqualifying events. See also Note 2, supra.

28 Public Citizen Letter, at 1, 4.

29 Id. at 4. The commenter additionally stated that
the entity requesting the waiver should be required
to prove that “‘the implicit deterrence impact of
disqualification is not diluted” by receiving a
waiver from penalties resulting from criminal
misbehavior. Id. at 1.

In assessing whether it is consistent
with the public interest to permit an
associated person that is a natural
person who is subject to a statutory
disqualification to effect or be involved
in effecting security-based swaps on
behalf of an SBS Entity, the Commission
may consider deterrence, among other
factors.3° However, the Commission
does not agree with the commenter that
the “applicant should be required to
show that an exemption would actually
enhance the deterrent effect” 31 or that
any petitioner for an exemption from
disqualification should have to prove
that the implicit deterrence impact of
disqualification is not diluted by
receiving a waiver from penalties from
criminal misbehavior.32 Either standard
could preclude the Commission from
granting relief even where the public
interest otherwise warrants doing so—
i.e., raising deterrence above all other
public interest considerations.
Moreover, it is not clear that any
applicant could meet either standard
proposed by the commenter. The
Commission does believe, however,
consistent with the proposal,33 that the
applicant should bear the burden of
showing that permitting the associated
person to effect or be involved in
effecting security-based swaps on behalf
of the SBS Entity is consistent with the
public interest.

The Commission believes that the
public interest standard is appropriate
and consistent with Section 15F(b)(6) of
the Exchange Act 34 and is adopting the
standard as proposed.

Exchange Act Section 15F(b)(6) is
designed to limit the potential that
associated persons who have engaged in
certain types of “bad acts” will be able
to negatively affect the security-based
swap market and the participants in that
market by prohibiting an SBS Entity
from allowing a statutorily disqualified
associated person to effect or be
involved in effecting security-based
swap transactions, absent Commission
relief. However, Section 15F(b)(6) also
specifically provides that the
Commission can allow SBS Entities to
permit such statutorily disqualified
associated persons to effect or be

301n this regard, the Commission noted in the
Proposing Release that statutory disqualification
and an inability to continue associating with SBS
Entities may create a disincentive against
underlying misconduct for associated persons. See
Proposing Release, 80 FR at 51689, 51716-17.

31Public Citizen Letter, at 4.

32 See id. at 1. Non-criminal conduct also may
result in a statutory disqualification. See 15 U.S.C.
78c(a)(39).

33 See Proposing Release, 80 FR at 51689.

34 A public interest standard also is consistent
with the standard in Rule of Practice 193. See 17
CFR 201.193(c).

involved in effecting security-based
swap transactions. The public interest
standard is intended to capture those
situations where the risk of the
associated person engaging in security-
based swap activity that may harm the
market or the participants in the market
is mitigated. Thus, as stated in the
proposal, the Commission believes that
it may grant relief in cases where the
terms or conditions of association and
the procedures proposed for supervision
of the statutorily disqualified associated
person are reasonably designed to
mitigate the potential harm to the
market or participants in the market.35
The Commission also notes that the
items set forth in the proposal 36 and
adopted in final Rule of Practice 194(e),
such as other misconduct in which the
associated person may have engaged,
the nature of the conduct that resulted
in the statutory disqualification and
disciplinary history of the associated
person and SBS Entity requesting such
relief, and the supervision to be
accorded the associated person, would
be relevant to the Commission’s
consideration of whether the risks of
permitting such associated persons that
are natural persons to effect or be
involved in effecting security-based
swaps on behalf of the SBS Entity are
sufficiently mitigated. Therefore, the
Commission is adopting paragraph (b) of
Rule of Practice 194 as proposed.3?

C. Rule of Practice 194(c)—Exclusion for
Other Persons

The Commission is adopting Rule of
Practice 194(c), which provides an
exclusion for an SBS Entity from the
prohibition in Exchange Act Section
15F(b)(6) with respect to associated
person entities.

Proposed Rule of Practice 194(i)
would have provided temporary relief,
subject to certain conditions,38 from the

35 See Proposing Release, 80 FR at 51689.

36 See id. at 51691-93, 51719-20; proposed Rule
of Practice 194(d).

37 Where the Commission determines that it
would be consistent with the public interest to
permit the associated person that is a natural person
of the SBS Entity to effect or be involved in
effecting security-based swaps on behalf of the SBS
Entity, the Commission will issue an order granting
relief. Where the Commission does not or cannot
make the determination that it is in the public
interest to permit the associated person that is a
natural person of the SBS Entity to effect or be
involved in effecting security-based swaps on
behalf of the SBS Entity, the Commission will issue
an order denying the application. See Proposing
Release, 80 FR at 51694.

38 The Commission proposed two general
limitations on the applicability of the temporary
exclusion, namely that the temporary exclusion
would not be available where: (1) The Commission
has otherwise ordered—for example, where the
Commission, by order, has censured, placed

Continued
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statutory prohibition in Exchange Act
Section 15F(b)(6) with respect to
associated person entities that are
subject to a statutory disqualification.3?
The Commission proposed paragraph (i)
of Rule of Practice 194 to address the
situation where an operating SBS Entity
becomes subject to the statutory
prohibition in Exchange Act Section
15F(b)(6) with respect to an associated
person that is not a natural person—
either as a result of an associated person
that effects or is involved in effecting
security-based swaps on behalf of the
SBS Entity becoming subject to a
statutory disqualification, or as a result
of a person who is subject to a statutory
disqualification becoming an associated
person effecting or involved in effecting
security-based swaps on behalf of the
SBS Entity.40

The Commission also solicited
comment on two alternative approaches
with respect to the temporary exclusion,
as proposed, including one alternative
that would provide relief from the
general prohibition in Exchange Act
Section 15F(b)(6) with respect to all
associated person entities.41 More
specifically, the Commission requested
comment on whether the Commission
should instead provide an exclusion to
permit an SBS Entity to allow associated
person entities subject to a statutory
disqualification to effect or be involved
in effecting security-based swaps on
behalf of SBS Entities.2 The
Commission received two comments on
this alternative, both of which stated
that the Commission should not provide
an exclusion to permit associated
person entities that are subject to a

limitations on the activities or functions of the
associated person, or suspended or barred such
person from being associated with an SBS Entity;
and (2) where the Commission, CFTC, an SRO or

a registered futures association has previously
denied membership, association, registration or
listing as a principal with respect to the associated
person that is the subject of the pending
application. See id. at 51697. As discussed below,
since the Commission is adopting the alternative
that was set forth in the proposal, these limitations
are no longer included in the rule. However, as
discussed below, the Commission maintains its
existing statutory authority to institute proceedings
or bring an action against any associated person
entities, and nothing in this provision affects the
ability of the Commission, the CFTC, an SRO or the
NFA to deny membership, association, registration
or listing as a principal with respect to any
associated person entity.

39 See Proposing Release, 80 FR at 5169498,
51721; proposed Rule of Practice 194(i).

40 See, e.g., Proposing Release, 80 FR at 51694.

41 See id. at 51697-98. The other alternative
proposed by the Commission related to the ultimate
disposition of an application to the extent the
Commission does not act within a specified time
period. See id. at 51697.

42 See id. at 51697-98, 51716. In addition, the
Commission also provided an economic analysis on
this proposed alternative. See id. at 51716.

statutory disqualification to effect or be
involved in effecting security-based
swaps on behalf of SBS Entities.43

One commenter stated that adopting a
temporary exclusion, as proposed,
would be inconsistent with the language
and Congressional intent of Exchange
Act Section 15F(b)(6).44 The commenter
believes that the temporary exclusion
provision addresses “‘industry-focused
concerns’’ and would expose investors
and markets to disruptive effects from
unscrupulous conduct by associated
person entities subject to a statutory
disqualification.#® The commenter also
believes that in the event that an
associated person entity is prohibited
from effecting or being involved in
effecting security-based swaps on behalf
of an SBS Entity, other market
participants may fill the void with
minimal disruption, or the SBS Entity
may adopt measures to mitigate any
negative impacts as a result of the
statutory prohibition.46

A second commenter provided similar
objections to the temporary exclusion.4”
The commenter stated that disruption to
an SBS Entity’s business is not a
sufficient justification for providing a
temporary exclusion with respect to an
associated person entity who is subject
to a statutory disqualification. The
commenter further stated that any
statutory disqualification that may
require an SBS Entity to move services
(such as advisory, booking, cash or
collateral management services) to
another entity is not a “market-moving
event,” and would not justify the
adoption of a temporary exclusion with
respect to associated person entities.
The commenter, however,
acknowledged that there may be limited
cases where an immediate change in a
service provider would cause significant
disruptions. But, rather than provide an
automatic temporary exclusion, as
proposed, the commenter suggested, as
an alternative, that the Commission
could in those limited cases grant a
temporary exclusion of up to 30 days
where doing so is appropriate and
necessary.48

The Commission received a related
comment in response to a request for
comment in connection with the
proposed requirements for an SBS
Entity to register with the Commission,

43 See Letter from Dennis M. Kelleher & Stephen
W. Hall, Better Markets, Inc., dated October 26,
2015 (“‘Better Markets Letter”), at 5; Americans for
Financial Reform Letter, at 3.

44 See Better Markets Letter, at 5.

45 Id.

46 See id.

47 See Americans for Financial Reform Letter,
at 3.

48 See id.

which solicited comment on whether
the Commission should consider
excepting associated person entities
from the statutory prohibition in
Exchange Act Section 15F(b)(6).4° The
commenter stated that, based on the
Commission’s definition of the phrase
“involved in effecting,” SBS Entities
could have hundreds, if not thousands,
of associated natural persons who will
effect or will be involved in effecting
security-based swaps.5° Moreover, the
commenter stated that the definition of
“associated person” could be read to
extend not just to natural persons, but
also to non-natural persons (e.g.,
entities) that are affiliates of SBS
Entities.51 As a result, the commenter
stated, prohibiting statutorily
disqualified entities from effecting or
being involved in effecting security-
based swaps could result in
“‘considerable” business disruptions
and other ramifications.52 To address
these concerns, the commenter stated
that the Commission should narrow the
scope of the associated persons
considered to be effecting or involved in
effecting security-based swaps, or,
alternatively, exercise its statutory
authority to grant exceptions to the
general ban on an SBS Entity from
associating with a person subject to a
statutory disqualification.53

The Commission believes that
adopting a rule providing for an
exclusion for associated person entities
is consistent with Exchange Act Section
15F(b)(6), which explicitly permits the

49In connection with proposing requirements for
an SBS Entity to register with the Commission, the
Commission solicited comment on potentially
developing an alternative process, in accordance
with Exchange Act Section 15F(b)(6), to establish
exceptions to the statutory prohibition in Exchange
Act Section 15F(b)(6). See Registration Proposing
Release, 76 FR at 65797 (Question 90).

50 See Letter from Kenneth E. Bentsen, Jr.,
Securities Industry and Financial Markets
Association, dated December 16, 2011 (“12/16/2011
SIFMA Letter”), at 8, available at https://
www.sec.gov/comments/s7-40-11/s74011-4.pdf. The
Commission has stated that the term “involved in
effecting security-based swaps” generally means
engaged in functions necessary to facilitate the SBS
Entity’s security-based swap business, including,
but not limited to the following activities: (1)
Drafting and negotiating master agreements and
confirmations; (2) recommending security-based
swap transactions to counterparties; (3) being
involved in executing security-based swap
transactions on a trading desk; (4) pricing security-
based swap positions; (5) managing collateral for
the SBS Entity; and (6) directly supervising persons
engaged in the activities described in items (1)
through (5) above. See Proposing Release, 80 FR at
51686, n.19 (citing the Registration Adopting
Release, at Section IL.B.1.ii.).

51 See 12/16/2011 SIFMA Letter.

52 See id. The commenter did not provide
supporting data to quantify the number of
associated persons or the magnitude of any
potential business disruptions.

53 See id.
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Commission to establish exceptions to
that statutory prohibition by “rule,
regulation, or order.” ¢ In discussing
the exclusion alternative, the
Commission noted that it would take
into consideration the extent to which
this alternative approach would
minimize potential disruptions to the
business of SBS Entities that could lead
to possible market disruption and how
this approach would impact
counterparty and investor protection.55
We discuss each of those considerations
below.

The Commission believes that
granting an automatic exclusion for
associated person entities could reduce
potential disruptions to the business of
SBS Entities that could lead to market
disruption. The scope of the prohibition
in Section 15F(b)(6) of the Exchange Act
covers a wide range of actions, given the
definitions of statutory disqualification
and associated person, and the meaning
of “involved in effecting” a security-
based swap transaction.?6 Absent an
exclusion, the statutory prohibition in
Exchange Act Section 15F(b)(6) would
apply immediately upon an associated
person entity becoming subject to a
statutory disqualification. Contrary to
one commenter’s general view that
moving services to another entity is not
a “market-moving event,” 57 the
Commission continues to be concerned
about the potential disruption to the
security-based swap markets, including
potential adverse effects to
counterparties and other market
participants, if SBS Entities engaged in
the business must either cease
operations, even temporarily, due to not
being able to utilize the services of their
associated person entities,58 or move
services to another entity that may not
be as well-equipped to handle them
pending a determination by the
Commission on their application for
relief under the proposed temporary
exclusion or pending a determination by
another regulator for similar relief.59 For

5415 U.S.C. 780-10(b)(6). In addition, Exchange
Act Section 15F(b)(4) provides the Commission
with authority (other than certain inapplicable
exceptions specified in Exchange Act Section
15F(b)(4)(d) and (e)) to “prescribe rules applicable
to security-based swap dealers and major security-
based swap participants.” 15 U.S.C. 780-10(b)(4).

55 See Proposing Release, 80 FR at 51698.

56 See Proposing Release, 80 FR at 51694. See also
Registration Adopting Release, at Section III.B.1.i.
57 Americans for Financial Reform Letter, at 3.

The commenter also acknowledged when
discussing the proposed temporary exclusion for
associated person entities that there may be some
limited cases where an immediate change in a
service provider would cause significant
disruptions.

58 See Proposing Release, 80 FR at 51695-96.

59Final Rule of Practice 194(h) provides that,
subject to certain conditions, an SBS Entity may

example, and as the Commission stated
in the proposal, moving the cash and
collateral management services from
one entity to another would have a
much more significant impact on the
ability of the SBS Entity to operate—
which, as noted above, could lead to
possible market disruption—than
assigning a different natural person to
negotiate and execute security-based
swap transactions.6°

One commenter noted that other SBS
Entities could potentially provide
services to the market in the event that
an associated person entity becomes
subject to a statutory disqualification.6?
However, irrespective of whether other
SBS Entities may be able to provide
such services over time (which may not
necessarily occur), there is nonetheless
a potential for short-term disruptions
where an associated person entity
becomes immediately barred as a result
of being subject to a statutory
disqualification. In particular, absent
relief, an SBS Entity that is associated
with a statutorily disqualified entity
would be required either to restructure
immediately or to cease dealing activity
temporarily, which could result in
various costs, such as costs associated
with replacing the statutorily
disqualified associated person entity or
a legal reorganization.52 Such short-term
disruptions could therefore adversely
affect not just SBS Entities, but also
counterparties or other market
participants in the form of execution
delays, potentially reduced liquidity or
higher transaction costs.®3 In that
respect, the exclusion is not limited to
addressing “industry-focused
concerns’ 64 or concerns about
disruptions to the SBS Entity’s business
alone.®5

permit an associated person who is subject to a
statutory disqualification to effect or be involved in
effecting security-based swaps on its behalf,
without making an application pursuant to the
proposed rule, where the Commission, CFTC, an
SRO or a registered futures association has granted
a prior application or otherwise granted relief from
a statutory disqualification with respect to that
associated person. See Rule of Practice 194(h) and
Section IIL.H, infra.

60 See Proposing Release, 80 FR at 51696, n.88
(citing the Registration Adopting Release, 80 FR at
48975, where the Commission noted that it was
particularly concerned that SBS Entities ‘“‘may need
to either cease operations, even temporarily, due to
not being able to utilize these services of their
associated person entities, or move these services to
another entity that may not be as well positioned
to handle them, which could have an impact on the
security-based swap market”).

61 See Better Markets Letter, at 5.

62 See also Section V.C.1.c, infra.

63 See id.

64 See Better Markets Letter, at 5.

65 See Americans for Financial Reform Letter,
at 3.

Although one commenter asserted
that any short-term market disruptions
could potentially be mitigated by the
SBS Entity whose associated person
entity becomes subject to a statutory
disqualification, the commenter did not
specify what measures could be taken
by the SBS Entity to mitigate potential
market dislocations.®¢ It is not clear that
any measures that an SBS Entity could
potentially take to mitigate potential
market disruptions—e.g., the SBS Entity
restructuring its business to use the
services of another associated person
entity that is not subject to a statutory
disqualification—would in all instances
be effective, feasible, or cost-effective.
For example, there may be instances
where a change in a service provider
could cause significant disruptions in
the security-based swap market.6” These
disruptions are augmented by the fact
that, as discussed below, the
Commission estimates that dealing
activity in the security-based swap
market is highly concentrated among a
small number of dealers, with the top
five dealer accounts intermediating
approximately 55 percent of all SBS
Entity transactions.8

In comparison to the proposed
temporary exclusion approach, SBS
Entities would be less constrained by
the general statutory prohibition and
would be able to associate with any and
all statutorily disqualified associated
person entities in any capacity without
applying for relief under Exchange Act
Section 15F(b)(6) or under Rule of
Practice 194. This approach gives SBS
Entities more certainty about their
ability to permit statutorily disqualified
associated person entities to effect or be
involved in effecting security-based
swaps, whereas the proposed temporary
exclusion would have expired after 180
days, and SBS Entities would have 60
days to conform to the general statutory
prohibition if the Commission, the
CFTC, an SRO or a registered futures
association does not render a decision
on the application within that
timeframe. Furthermore, SBS Entities
associating with disqualified persons
would not have to undergo business
restructuring or apply for relief, thereby
mitigating the risk of disruptions and
avoiding the costs associated with such
restructuring or application for relief,
which may flow through to
counterparties under the rule being
adopted.

66 See Better Markets Letter, at 5.

67 See Americans for Financial Reform Letter, at
3 (acknowledging the potential for disruption in the
event of an immediate change).

68 See Section V.A, infra, for further discussion.
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As the Commission noted in the
proposal, the overall effects on security-
based swap markets of adopting the
alternative approach are unclear. The
proposal, in connection with estimating
anticipated costs, noted that the
alternative approach, which we are now
adopting, could hinder the
Commission’s ability to make an
individualized determination about
whether permitting an associated person
entity who is subject to a statutory
disqualification to effect or be involved
in effecting security-based swaps on
behalf of an SBS Entity is consistent
with the public interest, and that
statutory disqualification and an
inability to continue associating with
SBS Entities creates disincentives
against underlying misconduct for
associated persons.®9 The Commission
has also considered the potential impact
on investors and the security-based
swap markets from permitting
associated person entities subject to a
statutory disqualification to effect or be
involved in effecting security-based
swaps on behalf of SBS Entities. The
Commission acknowledges, as it did in
the proposal, that the counterparty and
compliance risks under the entity
exclusion approach may be somewhat
greater than those under the proposed
approach.”0 Nevertheless, the
Commission recognizes, as it did in the
proposal, that these risks and concerns
are mitigated by the Commission’s
ability, in the appropriate case, to
institute proceedings under Exchange
Act Section 15F(1)(3) to determine
whether the Commission should
censure, place limitations on the
activities or functions of such person, or
suspend for a period not exceeding 12
months, or bar such person from being
associated with an SBS Entity.”?
Therefore, the exclusion in final Rule of
Practice 194(c) will neither limit nor
otherwise affect the Commission’s
existing statutory authority to institute
proceedings or bring an action against
any associated person entities as
outlined above.”2 In addition, the
exclusion in final Rule of Practice 194(c)
will also neither limit nor otherwise
affect the ability of the Commission, the
CFTC, an SRO or the NFA to deny
membership, association, registration or

69 The Commission received comments
supporting the potential deterrence effect of
disqualification. See, e.g., Public Citizen Letter;
Better Markets Letter.

70 See, e.g., Better Markets Letter.

71 See Proposing Release, 80 FR at 51698, n.98,
51716, n.194 (citing 15 U.S.C. 780-10(1)(3)).

72 See Proposing Release, 80 FR at 51698, n.98,
51716, n.194 (citing 15 U.S.C. 780-10(1)(3)). See,
e.g., 15 U.S.C. 78u-3 (authorizing cease-and-desist
proceedings).

listing as a principal with respect to any
associated person entity.”3

As also noted in the proposal,”4 this
alternative approach would result in
consistency with the CFTC’s approach
with respect to the statutory prohibition
for Swap Entities as set forth in CEA
Section 4s(b)(6).75 The CFTC, with
respect to statutorily disqualified
associated persons of Swap Entities,
limits the definition of associated
persons of Swap Entities to natural
persons.”® As a result, the prohibition in
CEA Section 4s(b)(6) applies to natural
persons (not entities) associated with a
Swap Entity.”” Indeed, under the
alternative approach, which we are now
adopting, SBS Entities cross-registered
as Swap Entities with the CFTC would
experience potential economies of scope
in associating with persons that are
statutorily disqualified entities.

One commenter noted that the
temporary exclusion provision may
expose investors and markets to
disruptive effects from unscrupulous
conduct by associated person entities
subject to a statutory disqualification.”8
As noted in the Proposing Release,
however, the Commission continues to
believe that this approach appropriately
considers the potentially competing
objectives of minimizing the likelihood

73 For example, under Exchange Act Section
15A(g)(2), 15 U.S.C. 780-3(g)(2), where it is
necessary or appropriate in the public interest or for
the protection of investors, the Commission may, by
order, direct the SRO to deny membership to any
registered broker or dealer, and bar from becoming
associated with a member any person, who is
subject to a statutory disqualification. Section 17(h)
of the CEA provides for the CFTC to review certain
NFA decisions, including the NFA’s disciplinary
actions and member responsibility actions, as do
the CFTC’s Part 171 Rules, 17 CFR 171.1-171.50.

74 See Proposing Release, 80 FR at 51698.

757 U.S.C. 6s(b)(6).

76 See 17 CFR 1.3(aa). Specifically, the CFTC
amended CEA Regulation 1.3(aa), 17 CFR 1.3(aa),
which generally defines the term “associated
person” for purposes of entities registered with it,
to cover Swap Entities. Consequently, with respect
to Swap Entities, the definition reads, ‘“(aa)
Associated Person. This term means any natural
person who is associated in any of the following
capacities with: . . . (6) A swap dealer or major
swap participant as a partner, officer, employee,
agent (or any natural person occupying a similar
status or performing similar functions), in any
capacity that involves: (i) The solicitation or
acceptance of swaps (other than in a clerical or
ministerial capacity); or (ii) The supervision of any
person or persons so engaged.”).

77 See 7 U.S.C. 6s(b)(6), which states, “Except to
the extent otherwise specifically provided by rule,
regulation, or order, it shall be unlawful for a swap
dealer or a major swap participant to permit any
person associated with a swap dealer or a major
swap participant who is subject to a statutory
disqualification to effect or be involved in effecting
swaps on behalf of the swap dealer or major swap
participant, if the swap dealer or major swap
participant knew, or in the exercise of reasonable
care should have known, of the statutory
disqualification.”

78 See Better Markets Letter, at 5.

for market disruption while remaining
consistent with the public interest and
maintaining investor protections.”?

Given the adoption of the exclusion
alternative for Rule of Practice 194(c),
the Commission is not adopting a
commenter’s proposed alternative that
the Commission could, on a case-by-
cas