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AGENCY: Centers for Medicare &
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ACTION: Proposed rule.

SUMMARY: This proposed rule would
update the payment rates used under
the prospective payment system (PPS)
for skilled nursing facilities (SNFs) for
fiscal year (FY) 2019. This proposed
rule also proposes to replace the
existing case-mix classification
methodology, the Resource Utilization
Groups, Version IV (RUG-1V) model,
with a revised case-mix methodology
called the Patient-Driven Payment
Model (PDPM) effective October 1,
2019. It also proposes revisions to the
regulation text that describes a
beneficiary’s SNF ‘“‘resident” status
under the consolidated billing provision
and the required content of the SNF
level of care certification. The proposed
rule also includes proposals for the SNF
Quality Reporting Program (QRP) and
the Skilled Nursing Facility Value-
Based Purchasing (VBP) Program that
will affect Medicare payment to SNFs.
DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on June 26, 2018.
ADDRESSES: In commenting, please refer
to file code CMS-1696—P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

Comments, including mass comment
submissions, must be submitted in one
of the following three ways (please
choose only one of the ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-1696-P, P.O. Box 8016, Baltimore,
MD 21244-8016.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address ONLY: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS-1696—P, Mail
Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244—1850.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.
FOR FURTHER INFORMATION CONTACT:

Penny Gershman, (410) 786-6643, for
information related to SNF PPS clinical
issues.

John Kane, (410) 786—0557, for
information related to the development
of the payment rates and case-mix
indexes.

Kia Sidbury, (410) 786-7816, for
information related to the wage index.

Bill Ullman, (410) 786—5667, for
information related to level of care
determinations, consolidated billing,
and general information.

Mary Pratt, (410) 786—6867, for
information related to skilled nursing
facility quality reporting program.

Celeste Bostic, (410) 786—5603, for
information related to the skilled
nursing facility value-based purchasing
program.

SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following
website as soon as possible after they
have been received: http://
www.regulations.gov. Follow the search
instructions on that website to view
public comments.

Availability of Certain Tables
Exclusively Through the Internet on the
CMS Website

As discussed in the FY 2014 SNF PPS
final rule (78 FR 47936), tables setting
forth the Wage Index for Urban Areas
Based on CBSA Labor Market Areas and
the Wage Index Based on CBSA Labor
Market Areas for Rural Areas are no
longer published in the Federal
Register. Instead, these tables are
available exclusively through the
internet on the CMS website. The wage
index tables for this proposed rule can
be accessed on the SNF PPS Wage Index
home page, at http://www.cms.gov/
Medicare/Medicare-Fee-for-Service-
Payment/SNFPPS/Wagelndex.html.

Readers who experience any problems
accessing any of these online SNF PPS
wage index tables should contact Kia
Sidbury at (410) 786—7816.

To assist readers in referencing
sections contained in this document, we
are providing the following Table of
Contents.

Table of Contents

I. Executive Summary
A. Purpose
B. Summary of Major Provisions
C. Summary of Cost and Benefits
D. Improving Patient Outcomes and
Reducing Burden Through Meaningful
Measures
E. Advancing Health Information Exchange
1I. Background on SNF PPS
A. Statutory Basis and Scope
B. Initial Transition for the SNF PPS
C. Required Annual Rate Updates

III. SNF PPS Rate Setting Methodology and

FY 2019 Update

A. Federal Base Rates

B. SNF Market Basket Update

C. Case-Mix Adjustment

D. Wage Index Adjustment

E. SNF Value-Based Purchasing Program

F. Adjusted Rate Computation Example

IV. Additional Aspects of the SNF PPS

A. SNF Level of Care—Administrative
Presumption

B. Consolidated Billing

C. Payment for SNF-Level Swing-Bed
Services

V. Proposed Revisions to SNF PPS Case-Mix

Classification Methodology

A. Issues Relating to the Gurrent Case-Mix
System for Payment of Skilled Nursing
Facility Services Under Part A of the
Medicare Program

B. Summary of the Skilled Nursing Facility
Payment Models Research Project

C. Revisions to SNF PPS Federal Base
Payment Rate Components

D. Proposed Design and Methodology for
Case-Mix Adjustment of Federal Rates

E. Use of the Resident Assessment
Instrument—Minimum Data Set, Version
3

F. Proposed Revisions to Therapy
Provision Policies Under the SNF PPS

G. Proposed Interrupted Stay Policy

H. Proposed Relationship of PDPM to
Existing Skilled Nursing Facility Level of
Care Criteria

1. Effect of Proposed PDPM on Temporary
AIDS Add-On Payment

J. Potential Impacts of Implementing the
Proposed PDPM and Proposed Parity
Adjustment

VL. Other Issues

A. Other Proposed Revisions to the
Regulation Text

B. Skilled Nursing Facility (SNF) Quality
Reporting Program (QRP)

C. Skilled Nursing Facility Value-Based
Purchasing Program (SNF VBP)

VII. Request for Information on Promoting
Interoperability and Electronic
Healthcare Information Exchange
Through Possible Revisions to the CMS
Patient Health and Safety Requirements
for Hospitals and Other Medicare- and


http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/WageIndex.html
http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/WageIndex.html
http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/WageIndex.html
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 83, No. 89/Tuesday, May 8, 2018/Proposed Rules

21019

Medicaid-Participating Providers and
Suppliers
VIII. Collection of Information Requirements
IX. Response to Comments
X. Economic Analyses
A. Regulatory Impact Analysis
B. Regulatory Flexibility Act Analysis
C. Unfunded Mandates Reform Act
Analysis
D. Federalism Analysis
E. Congressional Review Act
F. Regulatory Review Costs

I. Executive Summary
A. Purpose

This proposed rule would update the
SNF prospective payment rates for FY
2019 as required under section
1888(e)(4)(E) of the Social Security Act
(the Act). It would also respond to
section 1888(e)(4)(H) of the Act, which
requires the Secretary to provide for
publication in the Federal Register,
before the August 1 that precedes the
start of each fiscal year (FY), certain
specified information relating to the
payment update (see section II.C. of this
proposed rule). This proposed rule also
proposes to replace the existing case-
mix classification methodology, the
Resource Utilization Groups, Version IV
(RUG-IV) model, with a revised case-

mix methodology called the Patient-
Driven Payment Model (PDPM) effective
October 1, 2019. This proposed rule also
proposes updates to the Skilled Nursing
Facility Quality Reporting Program
(SNF QRP) and Skilled Nursing Facility
Value-Based Purchasing Program (SNF
VBP).

B. Summary of Major Provisions

In accordance with sections
1888(e)(4)(E)(ii)IV) and 1888(e)(5) of
the Act, the federal rates in this
proposed rule would reflect an update
to the rates that we published in the
SNF PPS final rule for FY 2018 (82 FR
36530), as corrected in the FY 2018 SNF
PPS correction notice (82 FR 46163),
which reflects the SNF market basket
update for FY 2019, as required by
section 1888(e)(5)(B)(iv) of the Act (as
added by section 53111 of the
Bipartisan Budget Act of 2018) . This
proposed rule also proposes to replace
the existing case-mix classification
methodology, the Resource Utilization
Groups, Version IV (RUG-IV) model,
with a revised case-mix methodology
called the Patient-Driven Payment
Model (PDPM). It also proposes
revisions at 42 CFR 411.15(p)(3)(iv),

TABLE 1—COST AND BENEFITS

which describes a beneficiary’s SNF
“resident” status under the consolidated
billing provision, and 42 CFR
424.20(a)(1)(i), which describes the
required content of the SNF level of care
certification. Furthermore, in
accordance with section 1888(h) of the
Act, this proposed rule proposes,
beginning October 1, 2018, to reduce the
adjusted federal per diem rate
determined under section 1888(e)(4)(G)
of the Act by 2 percent, and to adjust the
resulting rate by the value-based
incentive payment amount earned by
the SNF for that fiscal year under the
SNF VBP Program. Additionally, this
proposed rule proposes to update
requirements for the SNF VBP,
including requirements that would
apply to the FY 2021 SNF VBP program
year, changes to the SNF VBP scoring
methodology, and an Extraordinary
Circumstances Exception policy for the
SNF VBP Program. Finally, this rule
proposes to update requirements for the
SNF QRP, including adopting a new
quality measure removal factor and
codifying in our regulations a number of
requirements.

C. Summary of Cost and Benefits

Provision description

Total transfers

Proposed FY 2019 SNF PPS payment rate update ..........ccccovvvevernnenne

Proposed FY 2019 SNF VBP changes ..............

ing FY 2019.

2019.

The overall economic impact of this proposed rule would be an esti-
mated increase of $850 million in aggregate payments to SNFs dur-

The overall economic impact of the SNF VBP Program is an estimated
reduction of $211 million in aggregate payments to SNFs during FY

D. Improving Patient Outcomes and
Reducing Burden Through Meaningful
Measures

Regulatory reform and reducing
regulatory burden are high priorities for
us. To reduce the regulatory burden on
the healthcare industry, lower health
care costs, and enhance patient care, in
October 2017, we launched the
Meaningful Measures Initiative.? This
initiative is one component of our
agency-wide Patients Over Paperwork
Initiative,2 which is aimed at evaluating
and streamlining regulations with a goal
to reduce unnecessary cost and burden,
increase efficiencies, and improve
beneficiary experience. The Meaningful
Measures Initiative is aimed at
identifying the highest priority areas for

1Meaningful Measures web page: https://
www.cms.gov/Medicare/Quality-Initiatives-Patient-
Assessment-Instruments/QualitylnitiativesGenInfo/
MMF/General-info-Sub-Page.html.

quality measurement and quality
improvement in order to assess the core
quality of care issues that are most vital
to advancing our work to improve
patient outcomes. The Meaningful
Measures Initiative represents a new
approach to quality measures that
fosters operational efficiencies, and will
reduce costs including, the collection
and reporting burden while producing
quality measurement that is more
focused on meaningful outcomes.

The Meaningful Measures Framework
has the following objectives:

o Address high-impact measure areas
that safeguard public health;

¢ Patient-centered and meaningful to
patients;

e Outcome-based where possible;

2See Remarks by Administrator Seema Verma at

the Health Care Payment Learning and Action
Network (LAN) Fall Summit, as prepared for
delivery on October 30, 2017 https://www.cms.gov/

o Fulfill each program’s statutory
requirements;

e Minimize the level of burden for
health care providers (for example,
through a preference for EHR-based
measures where possible, such as
electronic clinical quality measures);

¢ Significant opportunity for
improvement;

e Address measure needs for
population based payment through
alternative payment models; and

e Align across programs and/or with
other payers.

In order to achieve these objectives,
we have identified 19 Meaningful
Measures areas and mapped them to six
overarching quality priorities as shown
in Table 2:

Newsroom/MediaReleaseDatabase/Fact-sheets/
2017-Fact-Sheet-items/2017-10-30.html.


https://www.cms.gov/Medicare/Quality-Initiatives-Patient-Assessment-Instruments/QualityInitiativesGenInfo/MMF/General-info-Sub-Page.html
https://www.cms.gov/Medicare/Quality-Initiatives-Patient-Assessment-Instruments/QualityInitiativesGenInfo/MMF/General-info-Sub-Page.html
https://www.cms.gov/Medicare/Quality-Initiatives-Patient-Assessment-Instruments/QualityInitiativesGenInfo/MMF/General-info-Sub-Page.html
https://www.cms.gov/Medicare/Quality-Initiatives-Patient-Assessment-Instruments/QualityInitiativesGenInfo/MMF/General-info-Sub-Page.html
https://www.cms.gov/Newsroom/MediaReleaseDatabase/Fact-sheets/2017-Fact-Sheet-items/2017-10-30.html
https://www.cms.gov/Newsroom/MediaReleaseDatabase/Fact-sheets/2017-Fact-Sheet-items/2017-10-30.html
https://www.cms.gov/Newsroom/MediaReleaseDatabase/Fact-sheets/2017-Fact-Sheet-items/2017-10-30.html
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TABLE 2—MEANINGFUL MEASURES FRAMEWORK DOMAINS AND MEASURE AREAS

Quality priority

Meaningful measure area

Making Care Safer by Reducing Harm Caused in the Delivery of Care
Strengthen Person and Family Engagement as Partners in Their Care

Promote Effective Communication and Coordination of Care

Promote Effective Prevention and Treatment of Chronic Disease

Work with Communities to Promote Best Practices of Healthy Living ....

Make Care Affordable

Preventive Care.

Equity of Care.

Healthcare-Associated Infections. Preventable Healthcare Harm.
Care is Personalized and Aligned with Patient’s Goals.

End of Life Care according to Preferences.

Patient's Experience of Care.

Patient Reported Functional Outcomes.

Medication Management.

Admissions and Readmissions to Hospitals.

Transfer of Health Information and Interoperability.

Management of Chronic Conditions.

Prevention, Treatment, and Management of Mental Health.
Prevention and Treatment of Opioid and Substance Use Disorders.
Risk Adjusted Mortality.

Community Engagement.
Appropriate Use of Healthcare.
Patient-focused Episode of Care.
Risk Adjusted Total Cost of Care.

By including Meaningful Measures in
our programs, we believe that we can
also address the following cross-cutting
measure criteria:

e Eliminating disparities;

e Tracking measurable outcomes and
impact;

o Safeguarding public health;

¢ Achieving cost savings;

¢ Improving access for rural
communities; and

¢ Reducing burden.

We believe that the Meaningful
Measures Initiative will improve
outcomes for patients, their families,
and health care providers while
reducing burden and costs for clinicians
and providers and promoting
operational efficiencies.

E. Advancing Health Information
Exchange

The Department of Health and Human
Services (HHS) has a number of
initiatives designed to encourage and
support the adoption of interoperable
health information technology and to
promote nationwide health information
exchange to improve health care. The
Office of the National Coordinator for
Health Information Technology (ONC)
and CMS work collaboratively to
advance interoperability across settings
of care, including post-acute care.

The IMPACT Act requires assessment
data to be standardized and
interoperable to allow for exchange of
the data among post-acute providers and
other providers. To further
interoperability in post-acute care, CMS
is developing a Data Element Library to
serve as a publicly available centralized,
authoritative resource for standardized
data elements and their associated
mappings to health IT standards. These
interoperable data elements can reduce

provider burden by allowing the use
and reuse of healthcare data, support
provider exchange of electronic health
information for care coordination,
person-centered care, and support real-
time, data driven, clinical decision
making. Once available, standards in the
Data Element Library can be referenced
on the CMS website and in the ONC
Interoperability Standards Advisory
(ISA). The 2018 Interoperability
Standards Advisory (ISA) is available at
https://www.healthit.gov/standards-
advisory.

Most recently, the 21st Century Cures
Act (Pub. L. 114-255), enacted in late
2016, requires HHS to take new steps to
enable the electronic sharing of health
information ensuring interoperability
for providers and settings across the
care continuum. Specifically, Congress
directed ONC to ‘“‘develop or support a
trusted exchange framework, including
a common agreement among health
information networks nationally.”” This
framework (https://beta.healthit.gov/
topic/interoperability/trusted-exchange-
framework-and-common-agreement)
outlines a common set of principles for
trusted exchange and minimum terms
and conditions for trusted exchange in
order to enable interoperability across
disparate health information networks.
In another important provision,
Congress defined “information
blocking” as practices likely to interfere
with, prevent, or materially discourage
access, exchange, or use of electronic
health information, and established new
authority for HHS to discourage these
practices.

We invite providers to learn more
about these important developments
and how they are likely to affect SNFs.

II. Background on SNF PPS
A. Statutory Basis and Scope

As amended by section 4432 of the
Balanced Budget Act of 1997 (BBA
1997, Pub. L. 105-33, enacted on
August 5, 1997), section 1888(e) of the
Act provides for the implementation of
a PPS for SNFs. This methodology uses
prospective, case-mix adjusted per diem
payment rates applicable to all covered
SNF services defined in section
1888(e)(2)(A) of the Act. The SNF PPS
is effective for cost reporting periods
beginning on or after July 1, 1998, and
covers all costs of furnishing covered
SNF services (routine, ancillary, and
capital-related costs) other than costs
associated with approved educational
activities and bad debts. Under section
1888(e)(2)(A)(i) of the Act, covered SNF
services include post-hospital extended
care services for which benefits are
provided under Part A, as well as those
items and services (other than a small
number of excluded services, such as
physicians’ services) for which payment
may otherwise be made under Part B
and which are furnished to Medicare
beneficiaries who are residents in a SNF
during a covered Part A stay. A
comprehensive discussion of these
provisions appears in the May 12, 1998
interim final rule (63 FR 26252). In
addition, a detailed discussion of the
legislative history of the SNF PPS is
available online at http://www.cms.gov/
Medicare/Medicare-Fee-for-Service-
Payment/SNFPPS/Downloads/
Legislative History 04152015.pdyf.

Section 215(a) of Protecting Access to
Medicare Act of 2014 (Pub. L. 113-93,
enacted on April 1, 2014) (PAMA)
added section 1888(g) to the Act
requiring the Secretary to specify an all-
cause all-condition hospital readmission


http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/Downloads/Legislative_History_04152015.pdf
http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/Downloads/Legislative_History_04152015.pdf
http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/Downloads/Legislative_History_04152015.pdf
http://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/SNFPPS/Downloads/Legislative_History_04152015.pdf
https://beta.healthit.gov/topic/interoperability/trusted-exchange-framework-and-common-agreement
https://beta.healthit.gov/topic/interoperability/trusted-exchange-framework-and-common-agreement
https://beta.healthit.gov/topic/interoperability/trusted-exchange-framework-and-common-agreement
https://www.healthit.gov/standards-advisory
https://www.healthit.gov/standards-advisory
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measure and an all-condition risk-
adjusted potentially preventable
hospital readmission measure for the
SNF setting. Additionally, section
215(b) of PAMA added section 1888(h)
to the Act requiring the Secretary to
implement a VBP program for SNFs.
Finally, section 2(c)(4) of the IMPACT
Act added section 1888(e)(6) to the Act,
which requires the Secretary to
implement a quality reporting program
for SNFs under which SNFs report data
on measures and resident assessment
data.

B. Initial Transition for the SNF PPS

Under sections 1888(e)(1)(A) and
1888(e)(11) of the Act, the SNF PPS
included an initial, three-phase
transition that blended a facility-specific
rate (reflecting the individual facility’s
historical cost experience) with the
federal case-mix adjusted rate. The
transition extended through the
facility’s first 3 cost reporting periods
under the PPS, up to and including the
one that began in FY 2001. Thus, the
SNF PPS is no longer operating under
the transition, as all facilities have been
paid at the full federal rate effective
with cost reporting periods beginning in
FY 2002. As we now base payments for
SNFs entirely on the adjusted federal
per diem rates, we no longer include
adjustment factors under the transition
related to facility-specific rates for the
upcoming FY.

C. Required Annual Rate Updates

Section 1888(e)(4)(E) of the Act
requires the SNF PPS payment rates to
be updated annually. The most recent
annual update occurred in a final rule
that set forth updates to the SNF PPS
payment rates for FY 2018 (82 FR
36530), as corrected in the FY 2018 SNF
PPS correction notice (82 FR 46163).

Section 1888(e)(4)(H) of the Act
specifies that we provide for publication
annually in the Federal Register of the
following:

¢ The unadjusted federal per diem
rates to be applied to days of covered
SNF services furnished during the
upcoming FY.

e The case-mix classification system
to be applied for these services during
the upcoming FY.

e The factors to be applied in making
the area wage adjustment for these
services.

Along with other proposed revisions
discussed later in this preamble, this
proposed rule would provide the
required annual updates to the per diem
payment rates for SNFs for FY 2019.

III. SNF PPS Rate Setting Methodology
and FY 2019 Update

A. Federal Base Rates

Under section 1888(e)(4) of the Act,
the SNF PPS uses per diem federal
payment rates based on mean SNF costs
in a base year (FY 1995) updated for
inflation to the first effective period of
the PPS. We developed the federal
payment rates using allowable costs
from hospital-based and freestanding
SNF cost reports for reporting periods
beginning in FY 1995. The data used in
developing the federal rates also
incorporated a Part B add-on, which is
an estimate of the amounts that, prior to
the SNF PPS, would have been payable
under Part B for covered SNF services
furnished to individuals during the
course of a covered Part A stay in a SNF.

In developing the rates for the initial
period, we updated costs to the first
effective year of the PPS (the 15-month
period beginning July 1, 1998) using a
SNF market basket index, and then
standardized for geographic variations
in wages and for the costs of facility
differences in case mix. In compiling
the database used to compute the
federal payment rates, we excluded
those providers that received new
provider exemptions from the routine
cost limits, as well as costs related to
payments for exceptions to the routine
cost limits. Using the formula that the
BBA 1997 prescribed, we set the federal
rates at a level equal to the weighted
mean of freestanding costs plus 50
percent of the difference between the
freestanding mean and weighted mean
of all SNF costs (hospital-based and
freestanding) combined. We computed
and applied separately the payment
rates for facilities located in urban and
rural areas, and adjusted the portion of
the federal rate attributable to wage-
related costs by a wage index to reflect
geographic variations in wages.

B. SNF Market Basket Update
1. SNF Market Basket Index

Section 1888(e)(5)(A) of the Act
requires us to establish a SNF market
basket index that reflects changes over
time in the prices of an appropriate mix
of goods and services included in
covered SNF services. Accordingly, we
have developed a SNF market basket
index that encompasses the most
commonly used cost categories for SNF
routine services, ancillary services, and
capital-related expenses. In the SNF PPS
final rule for FY 2018 (82 FR 36548
through 36566), we revised and rebased
the market basket index, which
included updating the base year from
FY 2010 to 2014.

The SNF market basket index is used
to compute the market basket
percentage change that is used to update
the SNF federal rates on an annual
basis, as required by section
1888(e)(4)(E)(ii)(IV) of the Act. This
market basket percentage update is
adjusted by a forecast error correction,
if applicable, and then further adjusted
by the application of a productivity
adjustment as required by section
1888(e)(5)(B)(ii) of the Act and
described in section III.B.4. of this
proposed rule. For FY 2019, the growth
rate of the 2014-based SNF market
basket is estimated to be 2.7 percent,
which is based on the IHS Global
Insight, Inc. (IGI) first quarter 2018
forecast with historical data through
fourth quarter 2017, before the
multifactor productivity adjustment is
applied.

However, we note that section 53111
of the Bipartisan Budget Act of 2018
(Pub. L. 115-123, enacted on February
9, 2018) (BBA 2018) amended section
1888(e) of the Act to add section
1888(e)(5)(B)(iv) of the Act. Section
1888(e)(5)(B)(iv) of the Act establishes a
special rule for FY 2019 that requires
the market basket percentage, after the
application of the productivity
adjustment, to be 2.4 percent. In
accordance with section
1888(e)(5)(B)(iv) of the Act, we will use
a market basket percentage of 2.4
percent to update the federal rates set
forth in this proposed rule. We propose
to revise §413.337(d) to reflect this
statutorily required 2.4 percent market
basket percentage for FY 2019. In
addition, to conform with section
1888(e)(5)(B)(iii) of the Act, we propose
to update the regulations to reflect the
1 percent market basket percentage
required for FY 2018 (as discussed in
the FY 2018 SNF PPS final rule, 82 FR
36533). Accordingly, we are proposing
to revise paragraph (d)(1) of §413.337,
which sets forth the market basket
update formula, by revising paragraph
(d)(1)(v), and by adding paragraphs
(d)(1)(vi) and (d)(1)(vii). The proposed
revision to add paragraph (d)(1)(vi)
would reflect section 1888(e)(5)(B)(iii)
of the Act (as added by section 411(a)
of the Medicare Access and CHIP
Reauthorization Act of 2015 (MACRA)
(Pub. L. 114-10)), which establishes a
special rule for FY 2018 that requires
the market basket percentage, after the
application of the productivity
adjustment, to be 1.0 percent. The
proposed revision to add paragraph
(d)(1)(vii) would reflect section
1888(e)(5)(B)(iv) of the Act (as added by
section 53111 of BBA 2018), which
establishes a special rule for FY 2019
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that requires the market basket
percentage, after the application of the
productivity adjustment, to be 2.4
percent. These statutory provisions are
self-implementing and do not require
the exercise of discretion by the
Secretary. In section III.B.5. of this
proposed rule, we discuss the specific
application of the BBA 2018-specified
market basket adjustment to the
forthcoming annual update of the SNF
PPS payment rates. In addition, in
section III.B.5 of this proposed rule, we
discuss the 2 percent reduction applied
to the market basket update for those
SNFs that fail to submit measures data
as required by section 1888(e)(6)(A) of
the Act.

2. Use of the SNF Market Basket
Percentage

Section 1888(e)(5)(B) of the Act
defines the SNF market basket
percentage as the percentage change in
the SNF market basket index from the
midpoint of the previous FY to the
midpoint of the current FY. Absent the
addition of section 1888(e)(5)(B)(iv) of
the Act, added by section 53111 of BBA
2018, we would have used the
percentage change in the SNF market
basket index to compute the update
factor for FY 2019. This factor is based
on the IGI first quarter 2018 forecast
(with historical data through the fourth
quarter 2017) of the FY 2019 percentage
increase in the 2014-based SNF market
basket index reflecting routine,
ancillary, and capital-related expenses.
The estimated SNF market basket
percentage is 2.7 percent for FY 2019.

As discussed in sections III.B.3. and
[I.B.4. of this proposed rule, this market
basket percentage change would be
reduced by the applicable forecast error
correction (as described in
§413.337(d)(2)) and by the MFP
adjustment as required by section
1888(e)(5)(B)(ii) of the Act. As noted
previously, section 1888(e)(5)(B)(iv) of
the Act, added by section 53111 of the
BBA 2018, requires us to update the
SNF PPS rates for FY 2019 using a 2.4
percent market basket percentage
change, instead of the estimated 2.7
percent market basket percentage
change adjusted by the multifactor
productivity adjustment as described
below. Additionally, as discussed in
section IL.B. of this proposed rule, we no
longer compute update factors to adjust
a facility-specific portion of the SNF
PPS rates, because the initial three-
phase transition period from facility-
specific to full federal rates that started
with cost reporting periods beginning in
July 1998 has expired.

3. Forecast Error Adjustment

As discussed in the June 10, 2003
supplemental proposed rule (68 FR
34768) and finalized in the August 4,
2003 final rule (68 FR 46057 through
46059), §413.337(d)(2) provides for an
adjustment to account for market basket
forecast error. The initial adjustment for
market basket forecast error applied to
the update of the FY 2003 rate for FY
2004, and took into account the
cumulative forecast error for the period
from FY 2000 through FY 2002,
resulting in an increase of 3.26 percent

to the FY 2004 update. Subsequent
adjustments in succeeding FYs take into
account the forecast error from the most
recently available FY for which there is
final data, and apply the difference
between the forecasted and actual
change in the market basket when the
difference exceeds a specified threshold.
We originally used a 0.25 percentage
point threshold for this purpose;
however, for the reasons specified in the
FY 2008 SNF PPS final rule (72 FR
43425, August 3, 2007), we adopted a
0.5 percentage point threshold effective
for FY 2008 and subsequent FYs. As we
stated in the final rule for FY 2004 that
first issued the market basket forecast
error adjustment (68 FR 46058, August
4, 2003), the adjustment will reflect both
upward and downward adjustments, as
appropriate.

For FY 2017 (the most recently
available FY for which there is final
data), the estimated increase in the
market basket index was 2.7 percentage
points, while the actual increase for FY
2017 was 2.7 percentage points,
resulting in the actual increase being the
same as the estimated increase.
Accordingly, as the difference between
the estimated and actual amount of
change in the market basket index does
not exceed the 0.5 percentage point
threshold, the FY 2019 market basket
percentage change of 2.7 percent would
not have been adjusted to account for
the forecast error correction. Table 3
shows the forecasted and actual market
basket amounts for FY 2017.

TABLE 3—DIFFERENCE BETWEEN THE FORECASTED AND ACTUAL MARKET BASKET INCREASES FOR FY 2017

Forecasted Actual
Index FY 2017 FY 2017 2017
increase * increase **
SN ettt ettt e e e e e heee—eetee e —eeaheeateeaheeebeeaheeebeeaaeabeeareeabeeaneeaaeeereeareeans 2.7 2.7 0.0

*Published in Federal Register; based on second quarter 2016 IGl forecast (2010-based index).
**Based on the first quarter 2018 |Gl forecast, with historical data through the fourth quarter 2017 (2010-based index).

4. Multifactor Productivity Adjustment

Section 1888(e)(5)(B)(ii) of the Act, as
added by section 3401(b) of the Patient
Protection and Affordable Care Act
(Pub. L. 111-148, enacted on March 23,
2010) (Affordable Care Act) requires
that, in FY 2012 and in subsequent FYs,
the market basket percentage under the
SNF payment system (as described in
section 1888(e)(5)(B)(i) of the Act) is to
be reduced annually by the multifactor
productivity (MFP) adjustment
described in section 1886(b)(3)(B)(xi)(II)
of the Act. Section 1886(b)(3)(B)(xi)(II)
of the Act, in turn, defines the MFP
adjustment to be equal to the 10-year

moving average of changes in annual
economy-wide private nonfarm business
multi-factor productivity (as projected
by the Secretary for the 10-year period
ending with the applicable FY, year,
cost-reporting period, or other annual
period). The Bureau of Labor Statistics
(BLS) is the agency that publishes the
official measure of private nonfarm
business MFP. We refer readers to the
BLS website at http://www.bls.gov/mfp
for the BLS historical published MFP
data.

MFP is derived by subtracting the
contribution of labor and capital inputs
growth from output growth. The

projections of the components of MFP
are currently produced by IGI, a
nationally recognized economic
forecasting firm with which CMS
contracts to forecast the components of
the market baskets and MFP. To
generate a forecast of MFP, IGI
replicates the MFP measure calculated
by the BLS, using a series of proxy
variables derived from IGI's U.S.
macroeconomic models. For a
discussion of the MFP projection
methodology, we refer readers to the FY
2012 SNF PPS final rule (76 FR 48527
through 48529) and the FY 2016 SNF
PPS final rule (80 FR 46395). A


http://www.bls.gov/mfp
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complete description of the MFP
projection methodology is available on
our website at http://www.cms.gov/
Research-Statistics-Data-and-Systems/
Statistics-Trends-and-Reports/
MedicareProgramRatesStats/
MarketBasketResearch.html.

a. Incorporating the MFP Adjustment
Into the Market Basket Update

Per section 1888(e)(5)(A) of the Act,
the Secretary shall establish a SNF
market basket index that reflects
changes over time in the prices of an
appropriate mix of goods and services
included in covered SNF services.
Section 1888(e)(5)(B)(ii) of the Act,
added by section 3401(b) of the
Affordable Care Act, requires that for FY
2012 and each subsequent FY, after
determining the market basket
percentage described in section
1888(e)(5)(B)(i) of the Act, the Secretary
shall reduce such percentage by the
productivity adjustment described in
section 1886(b)(3)(B)(xi)(II) of the Act
(which we refer to as the MFP
adjustment). Section 1888(e)(5)(B)(ii) of
the Act further states that the reduction
of the market basket percentage by the
MFP adjustment may result in the
market basket percentage being less than
zero for a FY, and may result in
payment rates under section 1888(e) of
the Act being less than such payment
rates for the preceding fiscal year.

The MFP adjustment, calculated as
the 10-year moving average of changes
in MFP for the period ending September
30, 2019, is estimated to be 0.8 percent.
Also, consistent with section
1888(e)(5)(B)(i) of the Act and
§413.337(d)(2), the market basket
percentage for FY 2019 for the SNF PPS
would be based on IGI’s first quarter
2018 forecast of the SNF market basket
percentage, which is estimated to be 2.7
percent.

If not for the enactment of section
53111 of the BBA 2018, the FY 2019
update would be calculated in
accordance with section 1888(e)(5)(B)(i)
and (ii) of the Act, pursuant to which
the market basket percentage

determined under section
1888(e)(5)(B)(i) of the Act (that is, 2.7
percent) would be reduced by the MFP
adjustment (the 10-year moving average
of changes in MFP for the period ending
September 30, 2019) of 0.8 percent,
which would be calculated as described
above and based on IGI’s first quarter
2018 forecast. Absent the enactment of
section 53111 of the BBA 2018, the
resulting MFP-adjusted SNF market
basket update would have been equal to
1.9 percent, or 2.7 percent less 0.8
percentage point. However, as discussed
above, section 1888(e)(5)(B)(iv) of the
Act, added by section 53111 of the BBA
2018, requires us to apply a 2.4 percent
market basket percentage increase in
determining the FY 2019 SNF payment
rates set forth in this proposed rule
(without regard to the MFP adjustment
described above).

5. Market Basket Update Factor for FY
2019

Sections 1888(e)(4)(E)(ii)(IV) and
1888(e)(5)(i) of the Act require that the
update factor used to establish the FY
2019 unadjusted federal rates be at a
level equal to the market basket index
percentage change. Accordingly, we
determined the total growth from the
average market basket level for the
period of October 1, 2017, through
September 30, 2018 to the average
market basket level for the period of
October 1, 2018, through September 30,
2019. This process yields a percentage
change in the 2014-based SNF market
basket of 2.7 percent.

As further explained in section III.B.3.
of this proposed rule, as applicable, we
adjust the market basket percentage
change by the forecast error from the
most recently available FY for which
there is final data and apply this
adjustment whenever the difference
between the forecasted and actual
percentage change in the market basket
exceeds a 0.5 percentage point
threshold. Since the difference between
the forecasted FY 2017 SNF market
basket percentage change and the actual
FY 2017 SNF market basket percentage

change (FY 2017 is the most recently
available FY for which there is
historical data) did not exceed the 0.5
percentage point threshold, the FY 2019
market basket percentage change of 2.7
percent would not be adjusted by the
forecast error correction.

If not for the enactment of section
53111 of the BBA 2018, the SNF market
basket for FY 2019 would be determined
in accordance with section
1888(e)(5)(B)(ii) of the Act, which
requires us to reduce the market basket
percentage change by the MFP
adjustment (the 10-year moving average
of changes in MFP for the period ending
September 30, 2019) of 0.8 percent, as
described in section III.B.4. of this
proposed rule. Thus, absent the
enactment of the BBA 2018, the
resulting net SNF market basket update
would equal 1.9 percent, or 2.7 percent
less the 0.8 percentage point MFP
adjustment. We note that our policy has
been that, if more recent data become
available (for example, a more recent
estimate of the SNF market basket and/
or MFP adjustment), we would use such
data, if appropriate, to determine the
SNF market basket percentage change,
labor-related share relative importance,
forecast error adjustment, and MFP
adjustment in the SNF PPS final rule.

Historically, we have used the SNF
market basket, adjusted as described
above, to adjust each per diem
component of the federal rates forward
to reflect the change in the average
prices from one year to the next.
However, section 1888(e)(5)(B)(iv) of the
Act, as added by section 53111 of the
BBA 2018, requires us to use a market
basket percentage of 2.4 percent, after
application of the MFP to adjust the
federal rates for FY 2019. Under section
1888(e)(5)(B)(iv) of the Act, the market
basket percentage increase used to
determine the federal rates set forth in
this proposed rule will be 2.4 percent
for FY 2019. Tables 4 and 5 reflect the
updated components of the unadjusted
federal rates for FY 2019, prior to
adjustment for case-mix.

TABLE 4—FY 2019 UNADJUSTED FEDERAL RATE PER DIEM—URBAN

Nursing— Therapy— Therapy— : i
Rate component case-mix case-mix non-case-mix | Non-case-mix
Per DIem AMOUNL .....ccooviuiiiiieice e $181.50 $136.71 $18.01 $92.63
TABLE 5—FY 2019 UNADJUSTED FEDERAL RATE PER DIEM—RURAL
Nursing— Therapy— Therapy— : i
Rate component case-mix case-mix non-case-mix | Non-case-mix
Per DIEM AMOUNE ..ottt $173.39 $157.65 $19.23 $94.34



http://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/MedicareProgramRatesStats/MarketBasketResearch.html
http://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/MedicareProgramRatesStats/MarketBasketResearch.html
http://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/MedicareProgramRatesStats/MarketBasketResearch.html
http://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/MedicareProgramRatesStats/MarketBasketResearch.html
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In addition, we note that section
1888(e)(6)(A)(i) of the Act provides that,
beginning with FY 2018, SNF's that fail
to submit data, as applicable, in
accordance with sections
1888(e)(6)(B)(1)(II) and (III) of the Act for
a fiscal year will receive a 2.0
percentage point reduction to their
market basket update for the fiscal year
involved, after application of section
1888(e)(5)(B)(ii) of the Act (the MFP
adjustment) and section
1888(e)(5)(B)(iii) of the Act (the 1
percent market basket increase for FY
2018). In addition, section
1888(e)(6)(A)(ii) of the Act states that
application of the 2.0 percentage point
reduction (after application of section
1888(e)(5)(B)(ii) and (iii) of the Act) may
result in the market basket index
percentage change being less than 0.0
for a fiscal year, and may result in
payment rates for a fiscal year being less
than such payment rates for the
preceding fiscal year. Section
1888(e)(6)(A)(iii) of the Act further
specifies that the 2.0 percentage point
reduction is applied in a noncumulative
manner, so that any reduction made
under section 1888(e)(6)(A)(i) of the Act
applies only with respect to the fiscal
year involved, that the reduction cannot
be taken into account in computing the
payment amount for a subsequent fiscal
year.

Accordingly, we propose that for
SNFs that do not satisfy the reporting
requirements for the FY 2019 SNF QRP,
we would apply a 2.0 percentage point
reduction to the SNF market basket
percentage change for that fiscal year,
after application of any applicable
forecast error adjustment as specified in
§413.337(d)(2) and the MFP adjustment
as specified in § 413.337(d)(3). For FY
2019, the application of this reduction
to SNFs that have not met the
requirements for the FY 2019 SNF QRP
would result in a market basket index
percentage change for FY 2019 that is
less than zero (specifically, a net update
of negative 0.1 percentage point, derived
by subtracting 2 percent from the MFP-
adjusted market basket update of 1.9
percent), and would also result in FY
2019 payment rates that are less than
such payment rates for the preceding
FY. We invite comments on these
proposals.

C. Case-Mix Adjustment

Under section 1888(e)(4)(G)(i) of the
Act, the federal rate also incorporates an
adjustment to account for facility case-
mix, using a classification system that
accounts for the relative resource
utilization of different patient types.
The statute specifies that the adjustment
is to reflect both a resident classification

system that the Secretary establishes to
account for the relative resource use of
different patient types, as well as
resident assessment data and other data
that the Secretary considers appropriate.
In the interim final rule with comment
period that initially implemented the
SNF PPS (63 FR 26252, May 12, 1998),
we developed the RUG-III case-mix
classification system, which tied the
amount of payment to resident resource
use in combination with resident
characteristic information. Staff time
measurement (STM) studies conducted
in 1990, 1995, and 1997 provided
information on resource use (time spent
by staff members on residents) and
resident characteristics that enabled us
not only to establish RUG-IIL, but also
to create case-mix indexes (CMIs). The
original RUG-III grouper logic was
based on clinical data collected in 1990,
1995, and 1997. As discussed in the
SNF PPS proposed rule for FY 2010 (74
FR 22208), we subsequently conducted
a multi-year data collection and analysis
under the Staff Time and Resource
Intensity Verification (STRIVE) project
to update the case-mix classification
system for FY 2011. The resulting
Resource Utilization Groups, Version 4
(RUG-1V) case-mix classification system
reflected the data collected in 2006
through 2007 during the STRIVE
project, and was finalized in the FY
2010 SNF PPS final rule (74 FR 40288)
to take effect in FY 2011 concurrently
with an updated new resident
assessment instrument, version 3.0 of
the Minimum Data Set (MDS 3.0),
which collects the clinical data used for
case-mix classification under RUG-IV.

We note that case-mix classification is
based, in part, on the beneficiary’s need
for skilled nursing care and therapy
services. The case-mix classification
system uses clinical data from the MDS
to assign a case-mix group to each
patient that is then used to calculate a
per diem payment under the SNF PPS.
As discussed in section IV.A. of this
proposed rule, the clinical orientation of
the case-mix classification system
supports the SNF PPS’s use of an
administrative presumption that
considers a beneficiary’s initial case-mix
classification to assist in making certain
SNF level of care determinations.
Further, because the MDS is used as a
basis for payment, as well as a clinical
assessment, we have provided extensive
training on proper coding and the time
frames for MDS completion in our
Resident Assessment Instrument (RAI)
Manual. For an MDS to be considered
valid for use in determining payment,
the MDS assessment must be completed
in compliance with the instructions in

the RAI Manual in effect at the time the
assessment is completed. For payment
and quality monitoring purposes, the
RAI Manual consists of both the Manual
instructions and the interpretive
guidance and policy clarifications
posted on the appropriate MDS website
at http://www.cms.gov/Medicare/
Quality-Initiatives-Patient-Assessment-
Instruments/NursingHomeQualitylInits/
MDS30RAIManual.html.

In addition, we note that section 511
of the Medicare Prescription Drug,
Improvement, and Modernization Act of
2003 (Pub. L. 108-173, enacted
December 8, 2003) (MMA) amended
section 1888(e)(12) of the Act to provide
for a temporary increase of 128 percent
in the PPS per diem payment for any
SNF residents with Acquired Immune
Deficiency Syndrome (AIDS), effective
with services furnished on or after
October 1, 2004. This special add-on for
SNF residents with AIDS was to remain
in effect only until the Secretary
certifies that there is an appropriate
adjustment in the case mix to
compensate for the increased costs
associated with such residents. The
MMA add-on for SNF residents with
AIDS is also discussed in Program
Transmittal #160 (Change Request
#3291), issued on April 30, 2004, which
is available online at www.cms.gov/
transmittals/downloads/r160cp.pdf. In
the SNF PPS final rule for FY 2010 (74
FR 40288), we did not address this
certification in that final rule’s
implementation of the case-mix
refinements for RUG-1V, thus allowing
the add-on payment required by section
511 of the MMA to remain in effect for
the time being. (We discuss in section
V.I of this proposed rule the specific
payment adjustments that we are
proposing under the proposed PDPM to
provide for an appropriate adjustment
in the case mix to compensate for the
increased costs associated with such
residents.)

For the limited number of SNF
residents that qualify for the MMA add-
on, there is a significant increase in
payments. As explained in the FY 2016
SNF PPS final rule (80 FR 46397
through 46398), on October 1, 2015
(consistent with section 212 of PAMA),
we converted to using ICD-10-CM code
B20 to identify those residents for
whom it is appropriate to apply the
AIDS add-on established by section 511
of the MMA. For FY 2019, an urban
facility with a resident with AIDS in
RUG-IV group “HC2” would have a
case-mix adjusted per diem payment of
453.68 (see Table 6) before the
application of the MMA adjustment.
After an increase of 128 percent, this
urban facility would receive a case-mix


http://www.cms.gov/Medicare/Quality-Initiatives-Patient-Assessment-Instruments/NursingHomeQualityInits/MDS30RAIManual.html
http://www.cms.gov/Medicare/Quality-Initiatives-Patient-Assessment-Instruments/NursingHomeQualityInits/MDS30RAIManual.html
http://www.cms.gov/Medicare/Quality-Initiatives-Patient-Assessment-Instruments/NursingHomeQualityInits/MDS30RAIManual.html
http://www.cms.gov/Medicare/Quality-Initiatives-Patient-Assessment-Instruments/NursingHomeQualityInits/MDS30RAIManual.html
http://www.cms.gov/transmittals/downloads/r160cp.pdf
http://www.cms.gov/transmittals/downloads/r160cp.pdf
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adjusted per diem payment of
approximately 1,034.39.

Under section 1888(e)(4)(H), each
update of the payment rates must
include the case-mix classification
methodology applicable for the
upcoming FY. The FY 2019 payment
rates set forth in this proposed rule
reflect the use of the RUG-IV case-mix
classification system from October 1,
2018, through September 30, 2019. We
list the proposed case-mix adjusted

RUG-1V payment rates for FY 2019,
provided separately for urban and rural
SNFs, in Tables 6 and 7 with
corresponding case-mix values. We use
the revised OMB delineations adopted
in the FY 2015 SNF PPS final rule (79
FR 45632, 45634) to identify a facility’s
urban or rural status for the purpose of
determining which set of rate tables
would apply to the facility. Tables 6 and
7 do not reflect the add-on for SNF
residents with AIDS enacted by section

511 of the MMA, which we apply only
after making all other adjustments (such
as wage index and case-mix).
Additionally, Tables 6 and 7 do not
reflect adjustments which may be made
to the SNF PPS rates as a result of either
the SNF Quality Reporting Program
(QRP), discussed in section VI.B. of this
proposed rule, or the SNF Value Based-
Purchasing (VBP) program, discussed in
section VI.C. of this proposed rule.

TABLE 6—RUG-IV CASE-MIX ADJUSTED FEDERAL RATES AND ASSOCIATED INDEXES—URBAN

Nursin Thera Nursin Thera Non-case mix | Non-case mix Total
RUG-IV category indexg inde)?y compongnt componpgnt therapy comp component rate
2.67 1.87 $484.61 $255.65 $92.63 $832.89
2.57 1.87 466.46 255.65 92.63 814.74
2.61 1.28 473.72 174.99 92.63 741.34
2.19 1.28 397.49 174.99 92.63 665.11
2.55 0.85 462.83 116.20 92.63 671.66
2.15 0.85 390.23 116.20 92.63 599.06
2.47 0.55 448.31 75.19 92.63 616.13
2.19 0.55 397.49 75.19 92.63 565.31
2.26 0.28 410.19 38.28 92.63 541.10
1.56 1.87 283.14 255.65 92.63 631.42
1.56 1.87 283.14 255.65 92.63 631.42
0.99 1.87 179.69 255.65 92.63 527.97
1.51 1.28 274.07 174.99 92.63 541.69
1.1 1.28 201.47 174.99 92.63 469.09
1.10 1.28 199.65 174.99 92.63 467.27
1.45 0.85 263.18 116.20 92.63 472.01
1.19 0.85 215.99 116.20 92.63 424.82