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DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

33 CFR Chapter I

[COE-2015-0017]

RIN 0710-AA73

Issuance and Reissuance of
Nationwide Permits

AGENCY: Army Corps of Engineers, DoD.
ACTION: Final rule.

SUMMARY: The U.S. Army Corps of
Engineers (Corps) is reissuing 50
existing nationwide permits (NWPs),
general conditions, and definitions,
with some modifications. The Corps is
also issuing two new NWPs and one
new general condition. The effective
date for the new and reissued NWPs is
March 19, 2017. These NWPs will
expire on March 18, 2022. The NWPs
will protect the aquatic environment
and the public interest while effectively
authorizing activities that have no more
than minimal individual and
cumulative adverse environmental
effects.

DATES: These NWPs, general conditions,
and definitions will go into effect on
March 19, 2017.

ADDRESSES: U.S. Army Corps of
Engineers, Attn: CECW—-CO-R, 441 G
Street NW., Washington, DC 20314—
1000.

FOR FURTHER INFORMATION CONTACT: Mr.
David Olson at 202—-761-4922 or access
the U.S. Army Corps of Engineers
Regulatory Home Page at http://
www.usace.army.mil/Missions/
CivilWorks/
RegulatoryProgramandPermits.aspx.

SUPPLEMENTARY INFORMATION:

Executive Summary

The U.S. Army Corps of Engineers
(Corps) issues nationwide permits
(NWPs) to authorize certain activities
that require Department of the Army
permits under Section 404 of the Clean
Water Act and/or Section 10 of the
Rivers and Harbors Act of 1899. The
purpose of this regulatory action is to
reissue 50 existing NWPs and to issue
two new NWPs. In addition, one new
general condition is being issued. The
NWPs can only be issued for a period
of no more than five years and cannot
be extended. These 52 NWPs go into
effect on March 19, 2017 and expire on
March 18, 2022.

The NWPs authorize activities that
have no more than minimal individual
and cumulative adverse environmental

effects. The NWPs authorize a variety of
activities, such as aids to navigation,
utility line crossings, erosion control
activities, road crossings, stream and
wetland restoration activities,
residential developments, mining
activities, commercial shellfish
aquaculture activities, and agricultural
activities. The two new NWPs authorize
the removal of low-head dams and the
construction and maintenance of living
shorelines. Some NWP activities may
proceed without notifying the Corps, as
long as those activities comply with all
applicable terms and conditions of the
NWPs, including regional conditions
imposed by division engineers. Other
NWP activities cannot proceed until the
project proponent has submitted a pre-
construction notification to the Corps,
and for most NWPs that require pre-
construction notifications the Corps has
45 days to notify the project proponent
whether the activity is authorized by
NWP.

Background

The U.S. Army Corps of Engineers
(Corps) issues nationwide permits
(NWPs) to authorize activities under
Section 404 of the Clean Water Act and
Section 10 of the Rivers and Harbors Act
of 1899 that will result in no more than
minimal individual and cumulative
adverse environmental effects. The
NWPs can only be issued for a period
of five years or less, unless the Corps
reissues those NWPs (see 33 U.S.C.
1344(e) and 33 CFR 330.6(b)). We are
reissuing 50 existing NWPs and issuing
two new NWPs. These NWPs will go
into effect on March 19, 2017, and will
expire on March 18, 2022. Division
engineers will add regional conditions
to these NWPs to ensure that, on a
regional basis, these NWPs only
authorize activities that have no more
than minimal individual and
cumulative adverse environmental
effects.

Section 404(e) of the Clean Water Act
provides the statutory authority for the
Secretary of the Army, after notice and
opportunity for public hearing, to issue
general permits on a nationwide basis
for any category of activities involving
discharges of dredged or fill material
into waters of the United States. The
Secretary’s authority to issue general
permits has been delegated to the Chief
of Engineers and his or her designated
representatives. Nationwide permits are
a type of general permit issued by the
Chief of Engineers and are designed to
regulate with little, if any, delay or
paperwork certain activities in
jurisdictional waters and wetlands that
have no more than minimal adverse
environmental impacts (see 33 CFR

330.1(b)). Activities authorized by
NWPs and other general permits must
be similar in nature, cause only minimal
adverse environmental effects when
performed separately, and will have
only minimal cumulative adverse effect
on the environment (see 33 U.S.C.
1344(e)(1)). Nationwide permits can also
be issued to authorize activities
pursuant to Section 10 of the Rivers and
Harbors Act of 1899 (see 33 CFR
322.2(f)). The NWP program is designed
to provide timely authorizations for the
regulated public while protecting the
Nation’s aquatic resources.

The phrase “minimal adverse
environmental effects when performed
separately” refers to the direct and
indirect adverse environmental effects
caused by a specific activity authorized
by an NWP. The phrase “minimal
cumulative adverse effect on the
environment” refers to the collective
direct and indirect adverse
environmental effects caused by the all
the activities authorized by a particular
NWP during the time period that NWP
is in effect (which can be no more than
5 years) in a specific geographic region.
The appropriate geographic area for
assessing cumulative effects is
determined by the decision-making
authority for the general permit. For
each NWP, Corps Headquarters prepares
national-scale cumulative effects
analyses. Division engineers consider
cumulative effects on a regional basis
(e.g., a state, Corps district, or other
geographic area) when determining
whether to modify, suspend, or revoke
NWPs on a regional basis (see 33 CFR
330.5(c)). When evaluating NWP pre-
construction notifications (PCNs),
district engineers evaluate cumulative
adverse environmental effects in an
appropriate geographic area (e.g.,
watershed, ecoregion, Corps district
geographic area of responsibility, other
geographic region).

When Corps Headquarters issues or
reissues an NWP, it conducts a national-
scale cumulative impact assessment in
accordance with the National
Environmental Policy Act (NEPA)
definition of “cumulative impact” at 40
CFR part 1508.7. The NEPA cumulative
effects analysis prepared by Corps
Headquarters for an NWP examines the
impact on the environment which
results from the incremental impact of
its action (i.e., the activities that will be
authorized by that NWP) and adds that
incremental impact to “other past,
present, and reasonably foreseeable
future actions regardless of what agency
(Federal or non-Federal) or person
undertakes such other actions” (40 CFR
1508.7). In addition to environmental
impacts caused by activities authorized
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by the NWP, other NWPs, and other
types of DA permits, the Corps’ NEPA
cumulative effects analysis in each of its
national decision documents discusses,
in general terms, the environmental
impacts caused by other past, present,
and reasonably foreseeable future
Federal, non-Federal, and private
actions. For example, wetlands and
other aquatic ecosystems are affected by
a wide variety of Federal, non-Federal,
and private actions that involve land
use/land cover changes, pollution,
resource extraction, species
introductions and removals, and climate
change (Millennium Ecosystem
Assessment (MEA) 2005b).

Corps Headquarters fulfills the
requirements of NEPA when it finalizes
the environmental assessment in its
national decision document for the
issuance or reissuance of an NWP. An
NWP verification issued by a district
engineer does not require separate
NEPA documentation. (See 53 FR 3126,
the Corps’ final rule for implementing
the National Environmental Policy Act,
which was published in the February 3,
1988, issue of the Federal Register.)
When a district engineer issues an NWP
verification, he or she is merely
verifying that the activity is authorized
by an NWP issued by Corps
Headquarters. That verification is
subject to any activity-specific
conditions added to the NWP
authorization by the district engineer.
When reviewing a request for an NWP
verification, the district engineer
considers, among other factors, the
“cumulative adverse environmental
effects resulting from activities
occurring under the NWP” (33 CFR
330.5(d)(1)). When documenting the
decision to issue an NWP verification,
the district engineer will explain that
the NWP activity, plus any applicable
regional conditions and any activity-
specific conditions added by the district
engineer (e.g., mitigation requirements)
will ensure that the adverse
environmental effects caused by the
NWP activity will only be minimal on
an individual and cumulative basis.

If an NWP authorizes discharges of
dredged or fill material into waters of
the United States, the Corps also
conducts a national-scale cumulative
effects analysis in accordance with the
Clean Water Act section 404(b)(1)
Guidelines. The 404(b)(1) Guidelines
approach to cumulative effects analysis
for the issuance or reissuance of general
permits is described at 40 CFR part
230.7(b).

For each NWP, Corps Headquarters
issues a decision document, which
includes a NEPA environmental
assessment, a public interest review,

and if applicable, a 404(b)(1) Guidelines
analysis. Each NWP is a stand-alone
general permit.

When the Corps issues or reissues an
NWP, Corps divisions are required to
prepare supplemental decision
documents to provide regional analyses
of the environmental effects of that
NWP. Those supplemental decision
documents are not subject to a public
notice and comment process. The
supplemental decision documents also
support the division engineer’s decision
to modify, suspend, or revoke the NWP
in a particular region. An NWP is
modified on a regional basis through the
addition of regional conditions, which
restricts the use of the NWP in the
geographic area(s) where those regional
conditions apply. The supplemental
decision document includes a regional
cumulative effects analysis, and if the
NWP authorizes discharges of dredged
or fill material into waters of the United
States, a regional 404(b)(1) Guidelines
cumulative effects analysis. The
geographic region used for the
cumulative effects analyses in a
supplemental decision document is at
the division engineer’s discretion. In the
supplemental decision document, the
division engineer may evaluate
cumulative effects of the NWP at the
scale of a Corps district, state, or other
geographic area, such as a watershed or
ecoregion. If the division engineer is not
suspending or revoking the NWP in a
particular region, the supplemental
decision document also includes a
statement finding that the use of that
NWP in the region will cause only
minimal individual and cumulative
adverse environmental effects.

For some NWPs, the project
proponent may proceed with the NWP
activity as long as he or she complies
with all applicable terms and
conditions, including applicable
regional conditions. When required,
Clean Water Act section 401 water
quality certification and/or Coastal Zone
Management Act consistency
concurrence must be obtained or waived
(see general conditions 25 and 26,
respectively). Other NWPs require
project proponents to notify Corps
district engineers of their proposed
activities prior to conducting regulated
activities, so that the district engineers
can make case-specific determinations
of NWP eligibility. The notification
takes the form of a pre-construction
notification (PCN). The purpose of a
PCN is to give the district engineer an
opportunity to review a proposed NWP
activity (generally 45 days after receipt
of a complete PCN) to ensure that the
proposed activity qualifies for NWP
authorization. If it does not qualify for

NWP authorization, the district engineer
will inform the applicant and advise
him or her on the process for applying
for another form of Department of the
Army (DA) authorization. The PCN
requirements for the NWPs are stated in
the text of those NWPs, as well as a
number of general conditions, especially
general condition 32. Paragraph (b) of
general condition 32 lists the
information required for a complete
PCN.

Twenty-one of the NWPs require
PCNss for all activities, including the two
new NWPs. Twelve of the proposed
NWPs require PCNs for some authorized
activities. Nineteen of the NWPs do not
require PCNs, unless pre-construction
notification is required to comply with
certain general conditions or regional
conditions imposed by division
engineers. All NWPs require PCNs for
any proposed NWP activity undertaken
by a non-federal entity that might affect
listed species or designated critical
habitat under the Endangered Species
Act (see general condition 18 and 33
CFR part 330.4(f)(2)). All NWPs require
PCNs for any proposed NWP activity
undertaken by a non-federal entity that
may have the potential to cause effects
to historic properties listed, or eligible
for listing in, the National Register of
Historic Places (see general condition 20
and 33 CFR part 330.4(g)(2)).

Except for NWPs 21, 49, and 50, and
activities conducted by non-Federal
permittees that require PCNs under
paragraph (c) of general conditions 18
and 20, if the Corps district does not
respond to the PCN within 45 days of
a receipt of a complete PCN the activity
is authorized by NWP (see 33 CFR
330.1(e)(1)). Regional conditions
imposed by division engineers may also
add PCN requirements to one or more
NWPs.

When a Corps district receives a PCN,
the district engineer reviews the PCN
and determines whether the proposed
activity will result in no more than
minimal individual and cumulative
adverse environmental effects. The
district engineer applies the criteria in
paragraph 2 of section D, “District
Engineer’s Decision.” If the district
engineer reviews the PCN and
determines that the proposed activity
will result in more than minimal
individual and cumulative adverse
environmental effects, he or she will
notify that applicant and offer the
prospective permittee the opportunity to
submit a mitigation proposal to reduce
the adverse environmental effects so
that they are no more than minimal (see
33 CFR 330.1(e)(3)).

Mitigation requirements for NWP
activities can include permit conditions
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(e.g., time-of-year restrictions or use of
best management practices) to avoid or
minimize adverse effects on certain
species or other resources. Mitigation
requirements may also consist of
compensatory mitigation requirements
to offset authorized losses of
jurisdictional waters and wetlands so
that the net adverse environmental
effects are no more than minimal. Any
compensatory mitigation that the
district engineer requires for an NWP
activity must comply with the Corps’
compensatory mitigation regulations at
33 CFR part 332.

At the conclusion of his or her review
of the PCN, the district engineer
prepares a decision document to explain
his or her conclusions. The decision
document explains the rationale for
adding conditions to the NWP
authorization, including mitigation
requirements that the district engineer
determines are necessary to ensure that
the verified NWP activity results in no
more than minimal individual and
cumulative adverse environmental
effects. The decision document includes
the district engineer’s consideration of
cumulative adverse environmental
effects resulting from the use of that
NWP within a watershed, county, state,
or a Corps district. If an NWP
verification includes multiple
authorizations using a single NWP (e.g.,
linear projects with crossings of separate
and distant waters of the United States
authorized by NWPs 12 or 14) or non-
linear projects authorized with two or
more different NWPs (e.g., an NWP 28
for reconfiguring an existing marina
plus an NWP 19 for minor dredging
within that marina), the district
engineer will evaluate the cumulative
effects of those NWPs within the
appropriate geographic area. Mitigation
required by the district engineer can
help ensure that the NWP activity
results only in minimal adverse
environmental effects. The decision
document is part of the administrative
record for the NWP verification.

Because the required NEPA
cumulative effects and 404(b)(1)
Guidelines cumulative effects analyses
are conducted by Corps Headquarters in
its decision documents for the issuance
or reissuance of the NWPs, district
engineers do not need to do
comprehensive cumulative effects
analyses for each NWP verification. For
an NWP verification, the district
engineer only needs to evaluate the
cumulative adverse environmental
effects of the applicable NWP(s) at an
appropriate geographic scale (e.g., Corps
district, watershed, ecoregion). In his or
her decision document, the district
engineer will include a statement

declaring whether the proposed NWP
activity, plus any required mitigation,
will or will not result in more than
minimal individual and cumulative
adverse environmental effects.

Some NWP activities that require
PCNs also require agency coordination
(see paragraph (d) of general condition
32). If, in the PCN, the applicant
requests a waiver of an NWP limit that
the terms of the NWP allow the district
engineer to waive (e.g., the 300 linear
foot limit for the loss of intermittent and
ephemeral stream bed authorized by
NWP 29), and the district engineer
determines, after coordinating the PCN
with the resource agencies, that the
proposed NWP activity will result in no
more than minimal adverse
environmental effects, the district
engineer’s decision document explains
the basis his or her decision.

If the district engineer determines,
after considering mitigation, that there
will be more than minimal cumulative
adverse environmental effects, he or she
will exercise discretionary authority and
require an individual permit for the
proposed activity. That determination
will be based on consideration of the
information provided in the PCN and
other available information.
Discretionary authority may also be
exercised in cases where the district
engineer has sufficient concerns for any
of the Corps public interest review
factors (see 33 CFR 330.4(e)(2)).

Regional conditions may be imposed
on the NWPs by division engineers to
take into account regional differences in
aquatic resource functions and services
across the country and to restrict or
prohibit the use of NWPs to protect
those resources. Through regional
conditions, a division engineer can
modify an NWP to require submission
of PCNs for certain activities. Regional
conditions may also restrict or prohibit
the use of an NWP in certain waters or
geographic areas, if the use of that NWP
in those waters or areas might result in
more than minimal individual or
cumulative adverse environmental
effects. Regional conditions may not be
less stringent than the NWPs.

A district engineer may impose
activity-specific conditions on an NWP
authorization to ensure that the NWP
activity will result in no more than
minimal individual and cumulative
adverse effects on the environment and
other public interest review factors. In
addition, activity-specific conditions
will often include mitigation
requirements, including avoidance and
minimization, and possibly
compensatory mitigation, to reduce the
adverse environmental effects of the
proposed activity so that they are no

more than minimal. Compensatory
mitigation requirements for NWP
activities must comply with the
applicable provisions of 33 CFR part
332. Compensatory mitigation may
include the restoration, establishment,
enhancement, and/or preservation of
wetlands. Compensatory mitigation may
also include the rehabilitation,
enhancement, or preservation of
streams, as well as the restoration,
enhancement, and protection/
maintenance of riparian areas next to
streams and other open waters. District
engineers may also require
compensatory mitigation for impacts to
other types of aquatic resources, such as
seagrass beds, shallow sandy bottom
marine areas, and coral reefs.

Compensatory mitigation can be
provided through mitigation banks, in-
lieu fee programs, and permittee-
responsible mitigation. If the required
compensatory mitigation will be
provided through mitigation bank or in-
lieu fee program credits, the conditions
in the NWP verification must comply
with the requirements at 33 CFR
332.3(k)(4), and specify the number and
resource type of credits that need to be
secured by the permittee. If the required
compensatory mitigation will be
provided through permittee-responsible
mitigation, the conditions added to the
NWP authorization must comply with
33 CFR 332.3(k)(3).

Today’s final rule reissuing the 50
existing NWPs with some modifications
and issuing two new NWPs reflects the
Corps commitment to environmental
protection. In response to the comments
received on the June 1, 2016, proposed
rule, we made changes to the text of the
NWPs, general conditions, and
definitions so that they are clearer and
can be more easily understood by the
regulated public, government personnel,
and interested parties. The terms and
conditions of these NWPs protect the
aquatic environment and other public
interest review factors. The changes to
the NWPs, general conditions,
definitions, and other provisions are
discussed below.

Making the text of the NWPs clearer
and easier to understand will also
facilitate compliance with these
permits, which will also benefit the
aquatic environment. The NWP program
allows the Corps to authorize activities
with only minimal adverse
environmental impacts in a timely
manner. The NWP program also
provides incentives to project
proponents to design their activities to
avoid and minimize adverse impacts to
jurisdictional waters and wetlands to
qualify for the streamlined NWP
authorization. In FY 2016, the average
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evaluation time for a request for NWP
authorization was 40 days, compared to
the average evaluation time of 217 days
for a standard individual permit
application. Regional general permits
issued by district engineers provide
similar environmental protections and
incentives to project proponents. In
addition, the NWPs help the Corps
better protect the aquatic environment
by focusing its limited resources on
those activities that have the potential to
result in more severe adverse
environmental effects.

Benefits and Costs of the NWPs

The NWPs provide benefits by
encouraging project proponents to
minimize their proposed impacts to
waters of the United States and design
their projects within the scope of the
NWPs, rather than applying for
individual permits for activities that
could result in greater adverse impacts
to the aquatic environment. The NWPs
also benefit the regulated public by
providing convenience and time savings
compared to standard individual
permits. The minimization encouraged
by terms and conditions of an NWP, as
well as compensatory mitigation that
may be required for specific activities
authorized by an NWP, helps reduce
adverse environmental effects to
jurisdictional waters and wetlands, as
well as resources protected under other
laws, such as federally-listed
endangered and threatened species and
designated critical habitat, as well as
historic properties. For an analysis of
the monetized benefits of the NWPs,
refer to the Regulatory Impact Analysis
which is available at
www.regulations.gov, docket number
COE-2015-0017.

The costs of the NWPs relate to the
paperwork burden associated with
completing the PCNs. See the section on
Paperwork Reduction Act for a response
to comments and additional discussion
of the paperwork burden.

Grandfather Provision for Expiring
NWPs

An activity completed under the
authorization provided by a 2012 NWP
continues to be authorized by that NWP
(see 33 CFR part 330.6(b)). Activities
authorized by the 2012 NWPs that have
commenced or are under contract to
commence by March 18, 2017, will have
one year (i.e., until March 18, 2018) to
complete those activities under the
terms and conditions of the 2012 NWPs
(see 33 CFR 330.6(b)). Activities
previously authorized by the 2012
NWPs that have not commenced or are
not under contract to commence by
March 18, 2017, will require

reauthorization under the 2017 NWPs,
provided those activities still comply
with the terms and conditions of qualify
for authorization under the 2017 NWPs.
If those activities no longer qualify for
NWP authorization because they do not
meet the terms and conditions of the
2017 NWPs (including any regional
conditions imposed by division
engineers), the project proponent will
need to obtain an individual permit, or
seek authorization under a regional
general permit, if such a general permit
is available in the applicable Corps
district and can be used to authorize the
proposed activity.

In response to the June 1, 2016,
proposed rule, several commenters
requested that the Corps provide a
longer grandfathering period for
activities authorized under the 2012
NWPs. A few commenters suggested
changing the grandfather period to 2
years and some commenters
recommended changing it to 3 years.

The one-year grandfathering period in
33 CFR 330.6(b) was established in the
November 22, 1991, final rule amending
33 CFR part 330 (see 56 FR 59110). It
would require a separate rulemaking to
change section 330.6(b) to establish a
longer grandfathering period for
authorized NWP activities. We believe
the one-year period is sufficient for
project proponents to complete their
NWP activities. If they determine more
time is needed to complete the NWP
activity, the one-year period gives them
sufficient time to request verification
under the reissued NWP(s). If a
proposed activity was authorized by the
2012 NWPs, but is no longer authorized
by these new or reissued NWPs, then
the project proponent should apply for
an individual permit during the
grandfather period to try to obtain the
individual permit before the one-year
grandfather period expires.

Clean Water Act Section 401 Water
Quality Certifications and Coastal Zone
Management Act Consistency
Determinations

The NWPs issued today will become
effective on March 19, 2017. This
Federal Register notice begins the 60-
day Clean Water Act Section 401 water
quality certification (WQC) and the 90-
day Coastal Zone Management Act
(CZMA) consistency determination
processes.

After the 60-day period, the latest
version of any written position taken by
a state, Indian Tribe, or U.S. EPA on its
WQC for any of the NWPs will be
accepted as the state’s, Indian Tribe’s, or
EPA’s final position on those NWPs. If
the state, Indian Tribe, or EPA takes no

action by March 7, 2017, WQC will be
considered waived for those NWPs.

After the 90-day period, the latest
version of any written position taken by
a state on its CZMA consistency
determination for any of the NWPs will
be accepted as the state’s final position
on those NWPs. If the state takes no
action by April 6, 2017, CZMA
consistency concurrence will be
presumed for those NWPs.

Discussion of Public Comments
Overview

In response to the June 1, 2016,
Federal Register notice, we received
more than 54,000 comment letters, of
which approximately 53,200 were form
letters pertaining to NWP 12. In
addition, we received over 700 form
letters opposing the reissuance of NWP
21 and over 50 form letters opposing the
issuance of proposed new NWP B. In
addition to the various form letters, we
received a several hundred individual
comment letters. Those individual
comment letters, as well as examples of
the various form letters, are posted in
the www.regulations.gov docket (COE—
2015-0017) for this rulemaking action.
We reviewed and fully considered all
comments received in response to the
proposed rule.

Response to General Comments

Many commenters expressed general
support for the proposed rule, as well as
the NWP program as a whole. Several
commenters voiced their concerns about
the proposed NWPs being able to be
issued before the 2012 NWPs expire.
One commenter said the NWPs are
duplicative of state and local
government permit programs. Another
commenter requested that the final
NWPs include a statement informing the
public that many of the categories of
activities authorized by NWP are also
regulated by state or local government
wetland regulatory programs. A
commenter stated that Corps district
engineers should not have the authority
to add conditions to NWPs or be able to
suspend NWP authorizations. One
commenter expressed appreciation of
the policy statements included in the
NWPs, stating that such statements
promote consistency in program
implementation among Corps districts.
One commenter requested that the
Corps issue the NWPs for a period of ten
years. One commenter stated that
because of the effects of climate change,
the predictability and confidence in the
use of the NWPs are likely to decline,
and recommend shortening the renewal
cycle for certain NWPs, and require
more frequent monitoring of specific
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projects that have been approved by
NWPs.

We worked to develop and issue the
final NWPs before the 2012 NWPs
expire on March 18, 2017. While there
are a number of states that have aquatic
resource regulatory programs that are
similar to the Corps regulatory program,
there are often important differences
between the Corps’ regulatory program
and those state regulatory programs. In
states where there is close alignment
between the Corps and state regulatory
programs, programmatic general permits
can be developed and issued by district
engineers to reduce duplication and
streamline the authorization process for
the regulated public. In areas where
local governments also have adopted
regulatory programs to protect aquatic
resources, there is likely to be variability
from the Corps regulatory program.
Despite the existence of state and local
regulatory programs in some areas, the
Corps still has the responsibility for
implementing section 404 of the Clean
Water Act, as well as section 10 of the
Rivers and Harbors Act of 1899. For
section 404 of the Clean Water Act,
Michigan and New Jersey are exceptions
where they have assumed the section
404 program. We appreciate the
acknowledgment that policy statements
made through the NWP program help
improve Corps regulatory program
consistency.

The ability for division and district
engineers to modify, suspend, or revoke
NWPs on a regional or case-by-case
basis is a key tool for ensuring that the
NWPs only authorize activities that
cause no more than minimal individual
and cumulative adverse environmental
effects. There is substantial variation in
aquatic resource types across the
country, as well as a large amount of
variability among geographic regions in
the quantity of those resources. Those
regional differences require division and
district engineers to have the authority
to tailor the NWPs to address regional
and site-specific concerns. The NWPs
can only be issued for a period of 5
years because of the statutory language
in section 404(e) of the Clean Water Act,
as well as the Corps’ regulations at 33
CFR 330.6(b). Section 330.6(b) states
that if “an NWP is not modified or
reissued within five years of its effective
date it automatically expires and
becomes null and void.” Nationwide
permits are an important tool for
adapting to the effects of climate
change, by authorizing a variety of
activities such as utility line crossings,
road crossings, bank stabilization
activities, living shorelines, and aquatic
habitat restoration and enhancement
activities. The 5-year cycle for reissuing

the NWPs is sufficient time to make
necessary changes to the NWPs to
ensure the NWPs only authorize those
activities that result in no more than
minimal individual and cumulative
adverse environmental effects.

Many commenters objected to the
proposed NWPs, stating that they
authorize activities that result in more
than minimal individual and
cumulative adverse environmental
effects and that they do not authorize
categories of activities that are similar in
nature. A few commenters said that
since the Corps does not require pre-
construction notifications (PCNs) for all
NWP activities, it could not ensure that
NWP activities result in no more than
minimal individual and cumulative
adverse environmental effects. One
commenter said that Corps districts
should improve their tracking of
cumulative impacts. A number of
commenters opposed the NWPs, stating
that they authorize activities associated
with larger projects that have substantial
environmental impacts. Several
commenters said that the NWPs should
either not authorize activities that
impact streams and rivers occupied by
anadromous salmon, or compensatory
mitigation should always be required for
those activities. One commenter stated
that the NWPs should not be used in
areas with substantial cumulative
impacts, such as essential fish habitat
and areas inhabited by ESA-listed
species.

The NWP program provides a three-
tiered approach to ensure compliance
with section 404(e) of the Clean Water
Act. Those three tiers are: (1) The terms
and conditions of the NWPs issued by
Corps Headquarters; (2) the authority of
division engineers to modify, suspend,
or revoke NWPs on a regional basis; and
(3) the authority of district engineers to
modify, suspend, or revoke NWPs on a
case-by-case basis. We interpret the
requirement for general permits to
authorize categories of activities that are
similar in nature broadly, to provide
program efficiency, to keep the number
of NWPs manageable, and to facilitate
implementation by the Corps and
project proponents that need to obtain
Department of the Army (DA)
authorization for activities that have
only minimal adverse environmental
effects.

The NWP activities that do not
require PCNs are those activities that
have characteristics that do not result in
more than minimal adverse
environmental effects, such as small
structures in navigable waters subject to
section 10 of the Rivers and Harbors Act
of 1899 or minor fills in waters of the
United States associated with

maintenance activities or temporary
impacts. While we recognize that many
NWP activities are components of larger
overall projects, the Corps’ authorities
under the NWP program are limited to
discharges of dredged or fill material
into waters of the United States that are
regulated under Section 404 of the
Clean Water Act, and structures and
work in navigable waters that are
regulated under Section 10 of the Rivers
and Harbors Act of 1899. The Corps
does not regulate other components of
those larger overall projects, such as
activities that occur in upland areas. In
many cases, the NWPs are authorizing
minor features that are part of those
larger overall projects.

Division engineers can impose
regional conditions on the NWPs to
protect rivers and streams inhabited by
anadromous fish, including salmon. For
those salmonids that are listed as
endangered or threatened under the
Endangered Species Act (ESA), general
condition 18 requires PCNs for all NWP
activities that might affect those listed
species or their designated critical
habitat, or that occur in their designated
critical habitat. District engineers have
the discretion to require compensatory
mitigation to offset stream losses caused
by NWP activities. A division engineer
also has the authority to modify,
suspend, or revoke one or more NWPs
in a geographic region if he or she
determines the use of that NWP or
NWPs will result in more than minimal
cumulative adverse environmental
effects. An area that has essential fish
habitat or is inhabited by ESA-listed
species is not necessarily experiencing
more than minimal cumulative impacts
due to activities authorized by NWPs.
The physical, chemical, and biological
characteristics of essential fish habitat
may be altered by a variety of human
activities other than the activities
authorized by NWPs. Essential fish
habitat may be altered by land use and
land cover changes in the watershed,
point source and non-point source
pollution, excess nutrients, resource
extraction activities, introductions and
removals of species, and changing
environmental conditions, including
climate change. Species may be listed as
endangered or threatened because of
habitat destruction and modification,
overexploitation, disease or predation,
the inadequacy of existing regulatory
mechanisms, and other man-made or
natural factors affecting their continued
existence (see section 4(a)(1)(A)—(E) of
the Endangered Species Act).

One commenter said the NWPs
should not authorize activities that
result in adverse environmental
impacts. A commenter asserted that the
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NWPs should not authorize activities in
marine or estuarine waters. One
commenter stated that the terms and
conditions of the NWPs should not be
changed to be less protective of the
environment. One commenter said that
the NWPs should be subjected to a
multi-agency peer review process.
Several commenters said that public
notices should be issued for NWP PCNs
to disclose proposed NWP activities and
increase public participation. A number
of commenters suggested that NWPs
should require no net loss of aquatic
resources. A number of commenters
asked why the proposed NWPs use the
term ‘“no more than minimal adverse
environmental effects” instead of “no
more than minimal adverse effects on
the aquatic environment.”

Section 404(e) of the Clean Water Act
recognizes that activities authorized by
general permits, including NWPs, will
result in adverse environmental
impacts, but limits those adverse
impacts so that they can only be no
more than minimal. Regulated activities
that occur in marine and estuarine
waters often result in no more than
minimal adverse environmental effects,
as long as they comply with the NWP
terms and conditions that are imposed
on such activities. We have adopted
terms and conditions for the NWPs to be
sufficiently protective of the aquatic
environment while allowing activities
that result in only minimal adverse
environmental effects to be conducted.
The NWPs are already subject to multi-
agency peer review process, through the
rulemaking requirements of Executive
Order 12866, Regulatory Planning and
Review.

Requiring public notices for PCNs
would be contrary to the purpose of the
general permit program established
through section 404(e) of the Clean
Water Act, for a streamlined
authorization process for activities that
result in no more than minimal
individual and cumulative adverse
environmental effects. In addition, it is
unlikely that there would be any
meaningful public comment submitted
to Corps districts in response to public
notices for the minor activities
authorized by these NWPs that would
warrant the reduction in permitting
efficiency providing such a comment
period would cause. Compensatory
mitigation can only be required by the
district engineer after he or she reviews
the PCN and determines that
compensatory mitigation is necessary to
comply with the “no more than minimal
adverse environmental effects”
requirement for NWPs (see 33 CFR
330.1(e)(3)). There is no federal statute
or regulation that requires “no net loss”

of aquatic resources. The ‘“no overall net
loss” goal for wetlands articulated in the
1990 U.S. EPA-Army Memorandum of
Agreement for mitigation for Clean
Water Act section 404 permits states
that the section 404 permit program will
contribute to that national goal. The
1990 Memorandum of Agreement only
applies to standard individual permits.

The NWP program provides valuable
protection to the Nation’s aquatic
resources by establishing incentives to
avoid and minimize losses of
jurisdictional waters and wetlands in
order to qualify for the streamlined
NWP authorizations. A large majority of
authorized fills in jurisdictional waters
and wetlands authorized by general
permits and individual permits are less
than 1/10-acre (Corps-EPA 2015, Figure
5). The 2017 NWPs use the term “‘no
more than minimal adverse
environmental effects” to be consistent
with the text of section 404(e) of the
Clean Water Act and 33 CFR 322.2(f)(1).
When making no more than minimal
adverse environmental effects
determinations for proposed NWP
activities, the district engineer considers
the adverse effects to the aquatic
environment and any other factor of the
public interest (e.g., 33 CFR 330.1(d)).
The use of the term “no more than
minimal adverse environmental effects”
does not expand the Corps’ scope of
analysis. The Corps’ control and
responsibility remains limited to the
activities it has the authority to regulate,
and the effects to the environment
caused by those activities.

One group of commenters requested a
public hearing on the proposed NWPs
because of their concerns about the
permitting of oil and gas pipelines.
Another organization requested a public
hearing because of the proposal to
reissue NWP 48. We denied the requests
for a public hearing on the proposed
2017 NWPs because we determined that
a public hearing is unlikely to provide
information that was not already
provided through the thousands of
comments we received on the proposal
to reissue NWP 12, and the many
comments we received on the proposed
NWP 48. See our responses to
comments on NWP 12 and 48 below for
more information.

One commenter said that Corps
districts should not be allowed to
suspend NWPs to use regional general
permits (RGPs) instead of the NWPs if
the overall project crosses state lines or
international boundaries. Regional
general permits are an acceptable
permitting mechanism to authorize
activities requiring Department of the
Army (DA) authorization that are part of
an overall larger project that crosses

state boundaries or international
boundaries. The NWPs already provide
an expedited review process for
regulated activities that result in no
more than minimal adverse
environmental effects, although we
recognize that it takes more time to
issue NWP verifications that require
compliance with other federal laws,
such as section 7 of the Endangered
Species Act and section 106 of the
National Historic Preservation Act. For
an NWP activity that requires Clean
Water Act section 401 water quality
certification and/or Coastal Zone
Management Act (CZMA) consistency
concurrence, the district engineer may
issue a provisional NWP verification,
but that activity is not authorized by
NWP until the project proponent
obtains the required water quality
certification or waiver, and/or the
required CZMA consistency
concurrence or presumption of
concurrence.

A few commenters suggested that the
Corps develop procedures to expedite
the review of proposed NWP activities
and that additional mitigation should
not be required in states that have
regulatory programs similar to the Corps
regulatory program. One commenter
said that there should be waivers in
NWPs for activities reviewed and
permitted by states. When an NWP
activity that also requires authorization
under state law requires compensatory
mitigation, the Corps district is
encouraged to work with its state
counterparts to develop compensatory
mitigation requirements that satisfy both
federal and state permit requirements.
Waivers for NWP authorization or NWP
limits cannot be issued solely on the
basis that activities may be regulated by
both the Corps and state regulatory
agencies. The requirements in Section
404(e) of the Clean Water Act for general
permits, including NWPs, may be
different from the requirements for
state-issued general permits. For
categories of activities authorized by
NWPs, those NWPs satisfy the
permitting requirements of section 404
of the Clean Water Act and/or section 10
of the Rivers and Harbors Act of 1899.

One commenter said that the
expiration dates of NWP verification
letters issued by Corps districts do not
correspond to the expiration date of the
NWPs themselves. Another commenter
stated that individual permits, rather
than NWPs, should be required for all
wetland fills. One commenter requested
an expedited review process for
emergency projects. One commenter
requested information on how
cumulative impacts are assessed by the
Corps.
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On January 28, 2013 (78 FR 5733), we
issued a final rule amending 33 CFR
330.6(a)(3)(ii) to allow district engineers
to issue NWP verifications that expire
on the same date the NWPs expire,
unless the district engineer modifies,
suspends, or revokes the NWP
authorization. Not all wetland fills
result in more than minimal adverse
environmental effects, so authorization
by NWP is appropriate when the
wetland fill activity is authorized by an
NWP and complies with all applicable
terms and conditions, including any
regional conditions imposed by the
division engineer and any activity-
specific conditions imposed by the
district engineer. Those activity-specific
conditions may cover wetland
compensatory mitigation requirements.
Emergency projects that are not covered
by NWPs or regional general permits
may be addressed under the Corps’
emergency permitting procedures at 33
CFR 325.2(e)(4). Our general approach
for evaluating cumulative effects in the
NWP program is described above in this
final rule.

National Environmental Policy Act
Compliance

We have prepared a decision
document for each NWP. Each decision
document contains an environmental
assessment (EA) to fulfill the
requirements of the National
Environmental Policy Act (NEPA). The
EA includes the public interest review
described in 33 CFR part 320.4(b). The
EA generally discusses the anticipated
impacts the NWP will have on the
human environment and the Corps’
public interest review factors. If a
proposed NWP authorizes discharges of
dredged or fill material into waters of
the United States, the decision
document also includes an analysis
conducted pursuant to the Clean Water
Act section 404(b)(1), in particular 40
CFR part 230.7. These decision
documents evaluate, from a national
perspective, the environmental effects of
each NWP.

The final decision document for each
NWP is available on the internet at:
www.regulations.gov (docket ID number
COE-2015-0017) as Supporting
Documents for this final rule. Before the
2017 NWPs go into effect, division
engineers will issue supplemental
decision documents to evaluate
environmental effects on a regional
basis (e.g., a state or Corps district) and
to determine whether regional
conditions are necessary to ensure that
the NWPs will result in no more than
minimal individual and cumulative
adverse environmental effects on a
regional basis. The supplemental

decision documents are prepared by
Corps districts, but must be approved
and issued by the appropriate division
engineer, since the NWP regulations at
33 CFR 330.5(c) state that the division
engineer has the authority to modify,
suspend, or revoke NWP authorizations
in a specific geographic area within his
or her division. For some Corps
districts, their geographic area of
responsibility covers an entire state. For
other Corps districts, their geographic
area of responsibility may be based on
watershed boundaries. For some states,
there may be more than one Corps
district responsible for implementing
the Corps regulatory program, including
the NWP program. In states with more
than one Corps district, there is a lead
Corps district responsible for preparing
the supplemental decision documents
for all of the NWPs. The supplemental
decision documents will also discuss
regional conditions imposed by division
engineers to protect the aquatic
environment and other public interest
review factors and ensure that any
adverse environmental effects resulting
from NWP activities in that region will
be no more than minimal, individually
and cumulatively.

For the NWPs, the assessment of
cumulative effects occurs at three levels:
National, regional, and the activity-
specific verification stage. Each national
NWP decision document includes a
national-scale NEPA cumulative effects
analysis. Each supplemental decision
document has a cumulative effects
analysis conducted for the geographic
region covered by the supplemental
decision document, which is usually a
state or Corps district. When a district
engineer issues an NWP verification
letter in response to a PCN or a
voluntary request for a NWP
verification, the district engineer
prepares a brief decision document.
That decision document explains the
district engineer’s determination
whether the proposed NWP activity,
after considering permit conditions
which might include mitigation
requirements, will result in no more
than minimal individual and
cumulative adverse environmental
effects.

If the NWP is not suspended or
revoked in a state or a Corps district, the
supplemental decision document
includes a certification that the use of
the NWP in that district, with any
applicable regional conditions, will
result in no more than minimal
cumulative adverse environmental
effects. When a division engineer adds
regional conditions to one or more
NWPs, the district engineer announces

those regional conditions in a public
notice.

After the NWPs are issued or reissued,
district engineers will monitor the use
of NWPs, and those evaluations may
result the district engineer
recommending that the division
engineer modify, suspend, or revoke one
or more NWPs in a particular
geographic region or watershed. For
such recommendations, the district
engineer would present information
indicating that the use of one or more
NWPs in a particular geographic area
may result in more than minimal
individual or cumulative adverse
environmental effects. In such cases, the
division engineer will amend the
applicable supplemental decision
documents to account for the
modification, suspension, or revocation
of those NWPs, and issue a public
notice announcing the new regional
conditions or the suspension or
revocation of the applicable NWP(s).

A few commenters said that the
Corps’ cumulative effects analyses were
properly conducted, and a few
commenters expressed opinions that
those analyses were inadequate. One
commenter said that cumulative effects
analyses should not be limited to the
NWP verification stage, but should also
be conducted at national and regional
scales to improve resource protection.
One commenter stated that in its draft
decision documents, the Corps failed to
assess the cumulative impacts of the
NWPs and did not take into account the
full scope of adverse impacts to the
nation’s waters. Another commenter
said that the Corps’ cumulative effects
analysis did not properly consider past
actions and reasonably foreseeable
future actions.

All of the national decision
documents have a cumulative impact
analysis conducted in accordance with
the Council on Environmental Quality’s
NEPA regulations at 40 CFR 1508.7 (see
section 4.3 of each national decision
document). For those NWPs that
authorize discharges of dredged or fill
material into waters of the United
States, each the national decision
document includes a cumulative effects
analysis conducted under 40 CFR
230.7(b)(3). Cumulative effects analyses
are also conducted at regional scales, in
the supplemental decision documents
approved by division engineers. When
issuing an NWP verification, the district
engineer makes a determination
confirming that the use of the NWP will
result in no more than minimal
cumulative adverse environmental
effects. If the district engineer
determines, after considering mitigation
proposed by the applicant, that the use
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of that NWP will result in more than
minimal individual or cumulative
adverse environmental effects, he or she
will exercise discretionary authority and
require an individual permit.

The cumulative impact analyses in
the national decision documents,
especially the NEPA cumulative effects
analyses, examine the wide variety of
activities that affect the structure,
dynamics, and functions of the nation’s
waters and wetlands. The ecological
functionality or ecological condition of
those waters and wetlands are directly
and indirectly affected by many types of
human activities, not just discharges of
dredged or fill material regulated under
section 404 of the Clean Water Act or
structures or work regulated under
section 10 of the Rivers and Harbors Act
of 1899. The Corps’ NEPA cumulative
effects analyses considers past actions
in the aggregate, consistent with the
Council on Environmental Quality’s
2005 guidance entitled “Guidance on
the Consideration of Past Actions in
Cumulative Effects Analyses.” The
aggregate effects of past actions includes
the present effects of past actions that
were authorized by earlier versions of
the NWPs, as well as other DA permits.
In the national decision documents, the
Corps added more discussion of the
contribution of reasonably foreseeable
future actions to NEPA cumulative
effects, based on general information on
reasonably foreseeable future actions
that can be discerned at a national scale
for categories of activities associated
with NWP activities. Many of the
reasonably foreseeable future actions
related to the operation of the facility,
after the permitted activities were
completed. The Corps does not have the
authority to regulate the operation of
facilities that may be been constructed
under activities authorized by NWPs or
other DA permits, unless those
operation activities involve discharges
of dredged or fill material into waters of
the United States and/or structures or
work in navigable waters of the United
States.

One commenter declared that NWP
verifications do not need to include
NEPA analyses because compliance
with NEPA is accomplished through the
national decision documents issued by
Corps Headquarters. Another
commenter expressed the opinion that
the national decision documents, the
supplemental decision documents
signed by division engineers, and NWP
verifications issued by district engineers
do not comply with NEPA. A number of
commenters said that making the draft
decision documents available for public
review during the comment period for
the proposed NWPs does not comply

with NEPA requirements. One
commenter said that the comment
period for the draft decision documents
should be 90 days. A few commenters
asserted that the draft decision
documents prematurely made a “finding
of no significant impact.” One
commenter said the national decision
documents support a “finding of no
significant impact” under NEPA for
each of the NWPs. Several commenters
stated that each NWP requires an
environmental impact statement.

When district engineers evaluate
NWP PCNs, they are not required to
conduct NEPA analyses because the
Corps fulfills the requirements of NEPA
through the environmental assessments
in the combined decision documents
prepared by Corps Headquarters when
an NWP is issued, reissued, or modified.
The NWP verification can be simply
confirmation that a proposed NWP
activity complies with the terms and
conditions of applicable NWP(s), and
will result in no more than minimal
individual and cumulative adverse
environmental effects. The
administrative record for an NWP
verification will include a brief
document explaining the district
engineer’s determination regarding the
NWP authorization for that activity, and
whether the proposed activity will
result in no more than minimal
individual and cumulative adverse
environmental effects. The requirements
of NEPA are fulfilled by the national
decision documents issued by Corps
Headquarters. The supplemental
decision documents signed by division
engineers and the NWP verifications
issued by district engineers are part of
the tiered decision-making process to
demonstrate compliance with the “no
more than minimal individual and
cumulative adverse environmental
effects”” requirements for general
permits. This tiered process is
consistent with the requirements under
section 404(e) of the Clean Water Act
and for NWPs issued under the
authority of section 10 of the Rivers and
Harbors Act of 1899, 33 CFR 322.2(f).

The Council on Environmental
Quality’s NEPA regulations require
agencies to “involve environmental
agencies, applicants, and the public, to
the extent practicable, in preparing
assessments” (40 CFR 1501.4(b)) but do
not require that environmental
assessments be made available in draft
form for public comment. However, the
Corps’ NWP regulations require that the
draft decision documents prepared by
Corps Headquarters are made available
for public comment (see 33 CFR
330.5(b)(3)). Thus we made them
available for public review and

comment. We believe that 60 days is a
sufficient comment period for the public
to provide meaningful comments on the
draft decision documents.

In its draft decision documents for
these proposed NWPs, the Corps did not
make a “finding of no significant
impact”; the draft decision documents
had place-holders stating that those
decisions could be made for the final
NWPs. The Corps’ “finding of no
significant impact” in each national
decision document for an issued or
reissued NWP marks the completion of
the NEPA process. When the Corps
issues an EA with a finding of no
significant impact, the NEPA process is
concluded and an environmental impact
statement is not necessary. Because the
NWPs only authorize activities that
have no more than minimal adverse
environmental effects, individually and
cumulatively, the issuance or reissuance
of an NWP does not result in significant
impacts to quality of the human
environment and does not trigger the
requirement to prepare an
environmental impact statement.

One commenter said that a purpose
and need statement should be included
in each national decision document.
This commenter also stated that the
Corps’ alternatives analysis and its
evaluation of direct, indirect, and
cumulative impacts is inadequate. One
commenter stated that the division
engineer’s supplemental decision
documents and the imposition of
regional conditions does not comply
with NEPA and the Clean Water Act.
Several commenters recommended that
the final decision documents discuss
impacts to climate change.

The NWPs authorize categories of
activities that generally satisfy specific
purposes (e.g., residential development,
maintenance, bank stabilization, aquatic
habitat restoration). The national
decision documents describe, in
general, the purposes for which the
NWP activity would be used, and the
needs of citizens that would be fulfilled
by the authorized activities. Therefore, a
more specific purpose and need
statement in the national decision
documents is not necessary. Each of the
national decision documents includes a
NEPA alternatives analysis, as well as
general evaluations of anticipated
direct, indirect, and cumulative
impacts. The NWPs are issued or
reissued prior to site-specific activities
being proposed or authorized, so it is
not possible to provide more than
general, prospective impact analyses.
The supplemental decision documents
issued by division engineers provide
regional analyses to support the use of
NWPs in those regions, and with
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regional conditions that are imposed by
division engineers, help ensure
compliance with section 404(e) of the
Clean Water Act. As stated above, the
Corps fulfills the requirements of NEPA
when it issues the national decision
document for the issuance, reissuance,
or modification of an NWP. The
national decision documents have been
revised to discuss climate change.

Compliance With Section 404(e) of the
Clean Water Act

The NWPs are issued in accordance
with Section 404(e) of the Clean Water
Act and 33 CFR part 330. Section
404(e)(1) allows the Corps to issue
nationwide permits for “categories of
activities that are similar in nature.” We
interpret the “similar in nature”
requirement to be applied in a broad
manner, as a general category, rather
than as a requirement that NWP
activities must be identical to each
other. We believe that this approach is
consistent with implementing this
general permit program in a practical,
efficient manner.

Nationwide permits, as well as other
general permits, are intended to reduce
administrative burdens on the Corps
and the regulated public while
maintaining environmental protection,
by efficiently authorizing activities that
have no more than minimal adverse
environmental effects, consistent with
Congressional intent in the 1977
amendments to the Federal Water
Pollution Control Act. Keeping the
number of NWPs manageable is a key
component for making the NWPs
protective of the environment and
streamlining the authorization process
for those general categories of activities
that have no more than minimal
individual and cumulative adverse
environmental effects.

The various terms and conditions of
these NWPs, including the NWP
regulations at 33 CFR 330.1(d) and 33
CFR 330.4(e), allow district engineers to
exercise discretionary authority to
modify, suspend, or revoke NWP
authorizations to ensure compliance
with Section 404(e) of the Clean Water
Act. District engineers also have the
authority to exercise discretionary
authority and require an individual
permit for any proposed activity that
will result in more than minimal
individual and cumulative adverse
environmental effects. For each NWP
that may authorize discharges of
dredged or fill material into waters of
the United States, the national and
supplemental decision documents
include national and regional 404(b)(1)
Guidelines analyses, respectively. The
404(b)(1) Guidelines analyses are

conducted in accordance with 40 CFR
230.7.

The 404(b)(1) Guidelines analyses in
the national and supplemental decision
documents also include cumulative
effects analyses, in accordance with 40
CFR 230.7(b)(3). A 404(b)(1) Guidelines
cumulative effects analysis is provided
in addition to the NEPA cumulative
effects analysis because the
implementing regulations for NEPA and
the 404(b)(1) Guidelines define
“cumulative impacts” or “cumulative
effects” differently.

Many commenters asserted that the
proposed NWPs will authorize activities
that will cause more than minimal
adverse environmental effects. Several
commenters stated that the proposed
NWPs do not comply with the 404(b)(1)
Guidelines. Several commenters said
that the proposed NWPs authorize
activities with only minimal adverse
environmental effects. One commenter
indicated that the proposed NWPs
authorize categories of activities that are
not similar in nature. Another
commenter said eliminating the NWPs
that authorize separate and distant
crossings of waters of the United States
by separate NWP authorization would
violate the Clean Water Act. One
commenter stated that activities
authorized by NWPs have resulted in
significant degradation of waters of the
United States. One commenter
suggested that NWP PCNs should
include an alternatives analysis.

The terms and conditions of the
NWPs, including the PCN requirements
that are in many of the NWPs, are
designed to ensure that the NWPs
authorize only those categories of
activities that have no more than
minimal individual and cumulative
adverse environmental effects. For those
NWPs that authorize discharges of
dredged or fill material into waters of
the United States, each national
decision document includes a 404(b)(1)
Guidelines analysis. As stated above, we
interpret the “categories of activities
that are similar in nature” requirement
broadly to keep the NWP program
manageable in terms of the number of
NWPs. With the NWPs issued today, for
linear projects (e.g., utility lines and
roads) we are continuing our approach
of authorizing separate and distant
crossings of waters of the United States
through separate NWP authorizations,
consistent with 33 CFR 330.2(i). As
demonstrated by our 404(b)(1)
Guidelines analyses provided in the
national decision documents, we have
determined that the activities
authorized by the NWPs do not result in
significant degradation. Alternatives
analyses are not required for specific

activities authorized by NWPs (see 40
CFR 230.7(b)(1)). Paragraph (a) of
general condition 23 requires that
project proponents avoid and minimize
adverse effects to waters of the United
States to the maximum extent
practicable on the project site, but an
analysis of off-site alternatives is not
required.

2015 Revisions to the Definition of
“Waters of the United States”

In the June 1, 2016, proposed rule, we
solicited comments from NWP users
and other interested parties on how the
revisions to the definition of ‘““waters of
the United States” published in the June
29, 2015, edition of the Federal Register
(80 FR 37054) might affect the
applicability and efficiency of the
proposed NWPs. We also requested
comments on changes to the NWPs,
general conditions, and definitions that
would help ensure that activities that
result in no more than minimal
individual and cumulative adverse
environmental effects can continue to be
authorized by the NWPs. On October 9,
2015, the United States Court of
Appeals for the Sixth Circuit issued a
stay of the June 29, 2015, final rule
pending further order of that court.

Many commenters recommended
writing the final NWPs so that they are
neutral with respect to any particular
regulation defining “waters of the
United States” pending the outcome of
the litigation that is occurring for the
June 29, 2015, final rule. These
commenters suggested that the final
NWPs should use general terms relating
to jurisdiction that would be applied
using whichever regulation is in effect
at the time a PCN or voluntary request
for NWP verification is being processed
and evaluated by the district engineer.
Many commenters stated that the Corps
should not implement the 2015 final
rule until the litigation is completed.
Several commenters expressed support
for implementing the 2015 final rule.
Several commenters said that the Corps
should delay issuing the final NWPs
until after the litigation on the 2015
final rule has concluded.

We have changed the text of some
NWPs, general conditions, and
definitions so that they do not cite
specific provisions of 33 CFR part 328,
unless those provisions were not
addressed in the 2015 final rule. We
continue to rely on general terms
relating to jurisdiction, such as
“adjacent” and “‘ordinary high water
mark,” which have been used in the
Corps regulatory program and the NWP
program for many years. When a Corps
district receives a PCN or a voluntary
request for NWP verification, the district
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will process that PCN or request in
accordance with the current regulations
and guidance for identifying waters of
the United States. If the stay issued by
the Sixth Circuit is still in effect, the
current regulations and guidance will be
the definition of “waters of the United
States” published in the November 13,
1986, issue of the Federal Register (51
FR 41206) plus the January 2003
clarifying guidance regarding the U.S.
Supreme Court’s decision in Solid
Waste Agency of Northern Cook County
v. United States Army Corps of
Engineers, 531 U.S. 159 (2001) (see 68
FR 1995) and the December 2008
guidance entitled “Clean Water Act
Jurisdiction Following the U.S. Supreme
Court’s Decision in Rapanos v. United
States & Carabell v. United States.” Our
districts will not implement the 2015
final rule defining “waters of the United
States” unless the stay is lifted and that
rule goes back into effect. The 2012
NWPs expire on March 18, 2017, and
they cannot be extended. Section 404(e)
of the Clean Water Act imposes a 5-year
limit for general permits, including the
NWPs. Therefore, we have to reissue the
NWPs before the litigation on the 2015
final rule is completed.

Many commenters suggested that the
Corps conduct additional rulemaking to
modify the NWPs if the stay of the 2015
final rule is lifted. Many commenters
recommended increasing the acreage
limits and PCN thresholds for the NWPs
in case the 2015 final rule goes back into
effect. Several commenters said the
Corps should retain the current acreage
limits, PCN thresholds, and general
conditions until the litigation
concerning the 2015 final rule is
concluded. Several commenters
requested that the Corps withdraw the
proposed NWP rule until the litigation
on the definition of ‘“waters of the
United States” is resolved. Several
commenters said that it was
inappropriate for the Corps to seek
comment on the effects of the 2015 final
rule on the NWPs because the 2015 final
rule was only in effect for several weeks
before the stay was issued by the Sixth
Circuit. They said that there was not
sufficient time to collect data and
examples of the effects of the 2015 final
rule on the utility of the NWPs, and to
provide meaningful comment to the
Corps.

If the Corps determines that the NWPs
issued today need to be modified to
address changes in the geographic scope
of Clean Water Act jurisdiction or other
regulation changes, the Corps will
conduct rulemaking in accordance with
the Administrative Procedure Act prior
to making those changes. We are
retaining the proposed acreage limits

and PCN thresholds for these NWPs. It
would not be prudent to withdraw the
proposed NWPs pending the outcome of
the litigation on the 2015 final rule
because the 2012 NWPs expire on
March 18, 2017, and cannot be
extended. We appreciate the challenges
with providing data on the effects of the
2015 final rule on the proposed NWPs,
but we believe it was necessary to ask
those questions because of concerns that
were expressed by multiple
stakeholders since the 2015 final rule
was issued.

Many commenters requested that the
Corps clarify the definitions of
“adjacent” and “waterbody”’ regardless
of whichever regulatory definition of
“waters of the United States” is in
effect. One commenter asked that the
Corps define what constitutes a valid
waste treatment system. One commenter
stated that if the 2015 final rule goes
back into effect, more activities will be
regulated and thus may require NWP
authorization, which will increase
financial burdens on the regulated
public. Another commenter said that
under an increased number of waters
and wetlands subject to Clean Water Act
jurisdiction, the NWPs would no longer
be consistent with Congressional intent
for a streamlined permitting process for
activities resulting in no more than
minimal individual and cumulative
adverse environmental effects. One
commenter said that any substantial
changes to the final NWPs that are made
in response to comments must comply
with the notice and comment
requirements of the Administrative
Procedure Act.

We do not believe it would be
appropriate to clarify the definition of
“adjacent” in these NWPs. When
evaluating a PCN or voluntary request
for NWP verification, Corps districts
will apply the definition of “‘adjacent”
that is in effect at the time the PCN or
NWP verification request is received.
We have modified the definition of
“waterbody” to remove references to
specific regulations. Wetlands adjacent
to a waterbody will be identified
through the regulations and guidance in
effect when the PCN or NWP
verification is being reviewed by the
district engineer. Waste treatment
systems will be identified on a case-by-
case basis by district engineers to
determine when the waste treatment
exclusion applies under the Clean Water
Act. Notwithstanding which regulations
defining “waters of the United States”
are in effect at a particular time, the
NWPs continue to provide a streamlined
authorization process for categories of
regulated activities that result in no
more than minimal adverse

environmental effects. We believe that
the changes made for the final NWPs are
a logical outgrowth of the proposed rule
and are reasoned responses to
comments received on the June 1, 2016,
proposed rule.

Acreage Limits and Pre-Construction
Notification Thresholds

In the June 1, 2016, proposed rule we
requested comment on whether to retain
the 1/2-acre limit that has been imposed
on a number of NWPs (i.e., NWPs 12,
14, 21, 29, 39, 42, 43, 44, 50, 51, and
52), or to impose different acreage limits
on those NWPs. We sought comment on
the acreage limits to help determine
whether there are alternative acreage
limits that would be more effective at
ensuring that the NWPs continue to
meet their intended purpose of
providing a streamlined authorization
process for activities that result in no
more than minimal individual and
cumulative adverse environmental
effects. In the proposed rule we said that
comments suggesting changes to the
acreage limits should include relevant
data and other information that explain
why the acreage limits should be
changed. Different acreage limits can be
suggested for NWPs that authorize
different categories of activities.

The proportion of commenters stating
that the acreage limits for the NWPs
should be unchanged was roughly the
same as the proportion of commenters
recommending increases in acreage
limits. Many of the commenters favoring
increases in acreage limits did so
because of their concerns regarding the
effect of the 2015 final rule defining
“waters of the United States” on the
NWPs if the stay issued by the Sixth
Circuit is lifted. Several commenters
said the Yz-acre limit should be
increased to one or two acres. A few
commenters recommended decreasing
the acreage limits. One commenter
suggested lowering the 2-acre limit to
5,000 square feet. Some commenters
said that acreage and linear foot limits
should be imposed on all NWPs. One
commenter recommended establishing
acreage limits that are based on a sliding
scale that is proportional to the project
size in acres.

We are retaining the current acreage
limits for those NWPs that have acreage
limits. Comments suggesting changes to
the acreage limits of a specific NWP are
summarized in the section of the
preamble that discusses the comments
received on that NWP. We believe the
current acreage limits, along with the
current PCN thresholds, provide
effective environmental protection
while allowing district engineers
flexibility to take into account site-
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specific characteristics of the affected
aquatic resources. In addition, division
engineers have the authority to modify
NWPs on a regional basis to reduce
acreage limits through regional
conditions. In areas of the United States
where higher acreage limits (e.g., one or
two acres) would be appropriate for
general permit authorizations, district
engineers have the authority to issue
regional general permits. A number of
NWPs are self-limiting, in that the
category of activities authorized by that
NWP acts as a limit (e.g., NWP 10,
which authorizes a single, non-
commercial mooring buoy). For those
self-limiting NWPs, acreage and linear
foot limits are not necessary to control
the adverse environmental effects of
those activities. Imposing acreage limits
by using a sliding scale related to
overall project size would not ensure
compliance with the “no more than
minimal adverse environmental effects”
requirement for the NWPs because
projects larger in size (and general
environmental impact) would have
higher acreage limits and thus larger
impacts to jurisdictional waters and
wetlands. That suggested approach
would add complexity to the NWP
program and involve challenges in
determining what the project size is for
a particular proposal.

Two commenters stated that the limits
of the NWPs should be based on the
quality of the aquatic resources that
would be impacted by the NWP
activities. Another commenter said
there should be no acreage limits on the
NWPs. Several commenters said that the
acreage limits should not include
temporary impacts. Two commenters
recommended increasing the acreage
limit for NWPs that authorize activities
associated with renewable energy
generation and transmission projects.
One commenter said the '/z-acre limit is
arbitrary. Another commenter asserted
that the NWP acreage limits are too high
and reduce the number of activities
subject to public review.

Basing the limits of NWPs on the
quality of aquatic resources that would
be impacted by a proposed NWP
activity is not practical because the
rapid ecological assessment methods
that would be needed to implement
such an approach are not uniformly
available across the country for all types
of jurisdictional waters and wetlands.
Acreage limits are necessary for some
NWPs because the type of activity
authorized by NWPs with acreage limits
are not self-limiting due to the nature of
the category of the activity authorized
by the NWP. For example, NWP 29,
which authorizes discharges of dredged
of fill material into waters of the United

States to construct residential
developments, requires an acreage limit
to satisfy the “no more than minimal
adverse environmental effects”
requirement because residential
developments can vary substantially in
size and in the amount of losses of
jurisdictional waters and wetlands they
can cause. Under the NWP definition of
“loss of waters of the United States”
temporary impacts are not applied to
the acreage limit; only permanent
adverse effects are applied. We are
retaining the Vz-acre limit for renewable
energy generation and transmission
projects. The Y2-acre limit found in
several NWPs was adopted in 2000
when many of those NWPs were issued
for the first time. The current acreage
limits are based, in part, on past
experience in soliciting public comment
on proposed activities that require DA
authorization, and those acreage limits
relate to regulated activities that
generated little or no public comment.

Section 404(e) of the Clean Water Act
states that NWPs and other general
permits may only authorize activities
that “will cause only minimal adverse
environmental effects when performed
separately, and will have only minimal
cumulative adverse effect on the
environment.” 33 U.S.C. 1433(e).
Section 404(e) does not define the term
“minimal,” so we consider common
definitions of “minimal,” experience,
and sound judgement when addressing
compliance with section 404(e) through
the establishment of acreage and other
limits for the NWPs.

For a program that is national in
scope, such as the NWP program,
defining “minimal” is extremely
challenging because of the substantial
variation in the structure, functions, and
dynamics exhibited by the various types
of aquatic resources found across the
country subject to regulation under the
Corps’ permitting authorities. The value
that society places on those aquatic
resources also varies substantially
across the country, and from person to
person. In paragraph 2 of Section D,
District Engineer’s Decision, we have
identified a number of factors for
district engineers to consider when
making their “no more than minimal
adverse environmental effects”
determinations for proposed NWP
activities. All the factors listed above
result in a degree of complexity that
makes it infeasible to use a quantitative
scientific approach to define an acreage
limit that will be applied across the
country and will ensure that NWP
activities will have no more than
minimal individual and cumulative
adverse environmental effects. Since a
quantitative scientific approach is not

feasible, we have to rely on other
approaches for establishing acreage and
other limits and ensuring compliance
with section 404(e) of the Clean Water
Act.

The /2-acre limit found in many of
these NWPs, as well as other
quantitative limits in the NWPs, is in
effect a policy decision that is made
through the rulemaking process. The
rulemaking process includes solicitation
of public comment on what various
interested parties think the acreage and
other numeric limits should be. The
Corps also uses its experience on
soliciting public comment on specific
activities, and the number and quality of
comments it receives in response to a
public notice for a proposed activity.
For proposed activities that will result
in small amounts of losses of
jurisdictional waters and wetlands,
those public notices rarely result in
substantive comments that will affect
the permit decision. In addition to the
acreage and other numeric limits, the
PCN process is a valuable tool for
satisfying the ‘““no more than minimal
adverse environmental effects”
requirement for the NWPs. The
combination of acreage and other
numeric limits, with the PCN
requirements, provides district
engineers with the opportunity and the
responsibility to make site-specific
decisions on whether the “no more than
minimal adverse environmental effects”
requirement has been satisfied. In
addition, division engineers have the
authority to modify, suspend, or revoke
one or more NWPs to reduce the
national limits on a regional basis. For
those activities that do not qualify for
NWP authorization because they exceed
the acreage or other limits, the project
proponent must obtain DA
authorization through other types of
permits, such as individual permits or
regional general permits.

The regional conditioning process
provides division engineers with the
opportunity to lower acreage limits on
a regional basis to take into account
local variations in aquatic resource type,
functions, and services. In addition, the
PCN requirements allow district
engineers evaluate proposed activities
on a case-by-case basis and impose
conditions to ensure that those activities
cause no more than minimal adverse
environmental effects. In response to a
PCN, a district engineer can also
exercise discretionary authority to
require an individual permit if
mitigation cannot be done to satisfy the
“no more than minimal adverse
environmental effects”” requirement for
NWPs.
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Several commenters expressed
support for retaining the 300 linear foot
limit for losses of stream bed that is in
a number of NWPs. A few commenters
suggested increasing the 300 linear foot
limit, and one commenter said that limit
should be 500 linear feet. Several other
commenters recommended removing
the 300 linear foot limit for stream
losses and relying solely on the Y2-acre
limit. Several commenters expressed
support for limiting losses of
intermittent and ephemeral stream bed
to z-acre when district engineers waive
the 300 linear foot limit for such losses.
One commenter said that limits for
stream bed impacts should quantified as
linear feet instead of acres. A few
commenters said the 300 linear foot
limit should not apply to ephemeral
streams. A few commenters suggested
that the limits for stream impacts should
be based on stream order and stream
type.

We have retained the 300 linear foot
limit for losses of stream bed in those
NWPs that have that limit. The 300
linear foot limit is used in conjunction
with the z-acre limit to further restrict
losses of stream bed, although district
engineers have the authority to waive
the 300 linear foot limit in a case-by-
case basis if they determine that the loss
of intermittent or ephemeral stream bed
(up to Vz-acre) would result in no more
than minimal adverse environmental
effects, individually and cumulatively.
Under no circumstances may the loss of
stream bed exceed V2-acre under those
NWPs that have both a %2-acre limit for
losses of waters of the United States and
a 300 linear foot limit for losses of
stream bed.

Because the physical, chemical, and
biological processes in streams occur
within the area occupied by the stream
channel (with contributions of areas
outside the stream channel, such as
floodplains, riparian areas, and
hyporheic zones), acres are appropriate
for quantifying stream impacts. The use
of acres to quantify losses of stream bed
is discussed in more detail in the
“Definitions” section preamble for the
definition of “loss of waters of the
United States.” Regulated activities that
result in the loss of ephemeral streams
that are determined to be waters of the
United States are subject to the terms
and conditions of the NWPs, including
any applicable acreage or linear foot
limits. Limiting stream impacts using a
classification system based on stream
order or stream type would requiring
choosing a classification system that
would be applied across the country for
the NWP program. We believe that is
not a practical option for complying
with the “no more than minimal

adverse environmental effects”
requirement because of challenges in
relating stream order to the degree of
adverse environmental effects. When
evaluating PCNs, district engineers can
take into account the stream type and
the location of the stream in the
watershed when determining whether a
proposed activity is authorized by NWP.
They can also use appropriate stream
assessment tools, if such tools are
available.

We also solicited comments on
changing the PCN thresholds for those
NWPs that require pre-construction
notification. Many commenters said the
current PCN thresholds should remain
unchanged. Several commenters
expressed support for the use of PCNs
to provide flexibility and help ensure
that NWPs authorize only those
activities that result in no more than
minimal individual and cumulative
adverse environmental effects. Two
commenters stated that PCNs are an
important tool in helping to assess the
cumulative impacts of NWP activities.
Several commenters recommended that
PCNs be required for all NWP activities
so that the impacts of the NWP program
can be fully evaluated. One commenter
said that PCNs should be made available
to the public.

In this final rule, we have retained the
PCN thresholds that were in the
proposal rule. We acknowledge that
PCNs are an important mechanism to
ensure that the NWPs only authorize
those activities that have no more than
minimal individual and cumulative
adverse environmental effects. Pre-
construction notifications allow district
engineers to evaluate the activity- and
site-specific circumstances of proposed
NWP activities to decide whether those
activities are eligible for NWP
authorization or require individual
permits. In addition, PCNs provide
district engineers with the opportunity
to impose activity-specific conditions
on the NWPs, including mitigation
requirements, to comply with the
general permit requirements. Pre-
construction notifications also facilitate
compliance with section 7 of the
Endangered Species Act and section 106
of the National Historic Preservation
Act. In our automated information
system, we record all NWP PCNs and
voluntary requests for NWP verification,
which assists in our monitoring of
cumulative impacts that result from
activities authorized by NWPs. For
those NWPs that do not require PCNs or
are not voluntarily reported to the
Corps, we estimate their contribution to
cumulative impacts.

A number of categories of NWP
activities do not require PCNs because

they are unlikely to cause more than
minimal cumulative adverse
environmental effects. However,
division engineers may modify these
NWPs on a regional basis to require
PCNs if they have concerns about the
potential for more than minimal
cumulative adverse environmental
effects occurring as a result of those
NWP activities. Requiring PCNs for all
NWP activities is not practical and
would be contrary to the streamlined
authorization process envisioned by
section 404(e) of the Clean Water Act.
Specific activities authorized by NWPs
do not require public notices and
making those PCNs available to the
public would add no value to the
verification process. The public notice
and comment process for the NWPs
takes place at the appropriate phase:
The rulemaking process for the issuance
or reissuance of an NWP. If the Corps
were to accept public comment on
PCNs, it would turn the general permit
process into an individual permit
process.

Several commenters recommended
increasing the PCN thresholds for a
number of NWPs. Some commenters
suggested increasing the PCN threshold
for all NWPs. A few commenters said
that PCN thresholds should be raised
only if the Sixth Circuit lifts its stay on
the 2015 final rule defining “waters of
the United States.” One commenter
stated that PCNs should not be required
for NWP activities that only result in
temporary impacts. One commenter
objected to the use of PCNs, stating that
PCNs reduce the efficiency of the NWPs.
One commenter said that reliance on the
PCN process to determine whether a
proposed NWP activity results in no
more than minimal adverse
environmental effects violates section
404(e) of the Clean Water Act.

Recommendations for changing PCN
thresholds for specific NWPs are
discussed below, in the preamble
discussion for each NWP. Most of the
PCN thresholds apply to “losses of
waters of the United States” which are
based on permanent losses, not
temporary impacts that are restored after
completion of the authorized work. We
believe the PCN process increases the
efficiency of the NWP program, by
allowing district engineers to determine
whether activities will have no more
than minimal adverse environmental
effects. If the NWP PCN process were
not available, the acreage and other
limits of the NWPs would probably have
to be decreased to ensure compliance
with section 404(e) of the Clean Water
Act. That would result in more activities
requiring individual permits. Section
404(e) of the Clean Water Act is silent
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on whether general permit can use a
PCN process to comply with the
statutory requirements for general
permits. We believe that NWP PCNs are
consistent with Congressional intent as
it pertains to section 404(e), because if
PCNs were not an available tool we
would have to decrease the limits of the
NWPs and require individual permits
for those activities that do not satisfy the
lower limits that allow activities to
proceed under NWP authorization
without PCNs.

Waivers of Certain Nationwide Permit
Limits

In the June 1, 2016, proposal to
reissue the NWPs, we announced our
commitment to improve our tracking of
waivers issued by district engineers, by
adding a field to our automated
information system to indicate whether
a waiver was issued for an NWP
verification. We also requested
comments on five aspects of the use of
waivers in the NWPs. This tool allows
district engineers to waive certain NWP
limits when they find that proposed
activities, after agency coordination,
will result in no more than minimal
adverse environmental effects.

We solicited comments on these five
topics relating to waivers: (1) Changing
the numeric limits that can be waived;
(2) whether to retain the authority of
district engineers to issue activity-
specific waivers of certain NWP limits;
(3) whether to impose a linear foot cap
on waivers to the 500 linear foot limit
for NWPs 13 and NWP 54 or the 20 foot
limit in NWP 36; (4) whether to impose
a linear foot cap on losses of
intermittent and ephemeral stream bed
potentially eligible for waivers of the
300 linear foot limit for losses of stream
bed; and (5) whether to require
compensatory mitigation to offset all
losses of stream bed authorized by
waivers of the 300 linear foot limit for
the loss of stream bed in NWPs 21, 29,
39, 40, 42, 43, 44, 50, 51, and 52. We
also requested that commenters provide
data and other information supporting
their views on these questions.

Many commenters expressed support
for the current waivers and the
processes for evaluating waiver
requests. A few commenters said there
should not be any changes to the
existing waivable limits of the NWPs.
Many commenters opposed the use of
waivers. Several commenters expressed
support for the Corps’ commitment to
modify its automated information
system to explicitly track the use of
waivers, beginning with the 2017 NWPs.
Several commenters stated that the
Corps should issue annual reports on
the approval of waivers in NWP

verifications. A few commenters said
that agency coordination should be
required for all PCNs requesting waivers
of certain NWP limits. A few
commenters stated that public notices
should be issued for waiver requests.

We are retaining the waiver
provisions in the 2017 NWPs as they
were proposed in the June 1, 2016,
Federal Register notice. Waivers are an
important tool to provide flexibility in
the NWP program to authorize activities
that are determined by district engineers
to have no more than minimal adverse
environmental effects after coordinating
certain waiver requests with other
government resources agencies. A
waiver can only occur after the district
engineer makes a written determination
that a waiver is appropriate and that the
proposed activity will result in no more
than minimal individual and
cumulative adverse environmental
effects. If the district engineer does not
respond to a complete PCN within 45
days of receipt of that PCN, the waiver
is not authorized through a default
authorization.

In response to several commenters
and in keeping with our overall
commitment toward increasing
transparency of regulatory decisions, we
will develop quarterly reports that show
overall summary statistics pertaining to
the use of each NWP, aggregated per
Corps District, and display it on our
Web site. Some statistics that may be
reported regarding the NWPs may
include number of verifications
provided per quarter, acres of waters of
the United States permanently lost, as
well as including summary information
on the use of waivers during the
previous quarter. All data provided will
be aggregated by NWP and all
information on waivers will pertain
only to those NWPs that include a
waiver provision. With the exception of
NWP 36 (boat ramps), all PCNs
requesting waivers of specific limits
must be coordinated with the resource
agencies in accordance with paragraph
(d) of general condition 32. We do not
believe agency coordination is necessary
for requested waivers under NWP 36
because the width of a boat ramp or the
amount of fill used to construct a boat
ramp will not be much larger than the
20 foot width limit or the 50 cubic yard
limit. Requiring public notices for
waiver requests would be inconsistent
with the general principles of general
permits. We believe that agency
coordination is sufficient to obtain
additional information to assist in the
district engineer’s decision on activity-
specific waiver requests.

Many commenters said that there
should be no caps on waivers, but

several commenters suggested that there
should be waiver caps on all NWPs. One
commenter stated that the limits under
which a waiver can occur should be
increased if the Sixth Circuit’s stay of
the 2015 rule defining “waters of the
United States” is lifted and that rule
goes back into effect. One commenter
stated that all NWPs should have
waivable limits. Several commenters
indicated that some of the acreage limits
of the NWPs should be able to be
waived by district engineers. A few of
those commenters recommended
allowing district engineers to waive the
12-acre limit, and allow up to 5 acres of
losses of waters of the United States
under a waiver issued by the district
engineer.

We have not added any additional
caps to waivers, because the PCN
process, the agency coordination
process, and the requirement for district
engineers to make written
determinations in response to waiver
requests are sufficient to ensure that
NWPs that include waiver provisions
continue to comply with section 404(e)
of the Clean Water Act. Many of the
NWPs that have waiver provisions have
a Vz-acre limit that cannot be waived.
We do not agree that all limits for the
NWPs should be waivable. Hard limits
or caps, especially for the acreage limits
(e.g., the 2-acre limit in NWPs 12, 21,
29, 39, 40, 42, 43, 44, 50, 51, and 52),
are critical tools for ensuring the NWPs
only authorize those activities that will
result in no more than minimal adverse
environmental effects, individually and
cumulatively. In areas of the country
where categories of activities that result
in the loss of greater than /2-acre of
waters of the United States (or other
limits for other NWPs) generally result
in no more than minimal adverse
environmental effects, district engineers
can issue regional general permit to
authorize those activities.

Several commenters said that
compensatory mitigation should not be
required for all waivers, and should
only be required on a case-by-case basis.
A few commenters recommended
requiring compensatory mitigation for
waivers for losses of stream bed. One
commenter supported the use of
alternative approaches for providing
compensatory mitigation for waivers.

District engineers will continue to
make case-by-case determinations on
whether compensatory mitigation is
necessary to offset losses of waters of
the United States authorized by NWPs,
including losses authorized by waivers
of certain NWP limits. Those decisions
will be made in accordance with 33 CFR
330.1(e)(3) and general condition 23,
mitigation. Regional conditions added



Federal Register/Vol.

82, No. 4/Friday, January 6, 2017/Rules and Regulations

1873

by division engineers may also specify
additional compensatory mitigation
requirements for one or more NWPs.
Compensatory mitigation for losses of
stream bed is determined by district
engineers on a case-by-case basis. When
district engineers require stream
compensatory mitigation for NWP
activities, that compensatory mitigation
may consist of stream rehabilitation,
enhancement, or preservation in
accordance with paragraph (d) of
general condition 23 and 33 CFR
332.3(e)(3). Mitigation may also be
provided for stream impacts authorized
by NWP through the restoration,
enhancement, or protection/
maintenance of riparian areas next to
streams (see paragraph (e) of general
condition 23).

Compliance With the Endangered
Species Act

In the June 1, 2016, proposed rule (see
81 FR 35192-35195), the Corps
explained that the NWP regulations at
33 CFR 330.4(f) and NWP general
condition 18, endangered species,
ensure that all activities authorized by
NWPs comply with section 7 of the
Endangered Species Act (ESA). Section
330.4(f)(2) and paragraph (c) of general
condition 18 require non-federal
permittees to submit PCNs “if any listed
species or designated critical habitat
might be affected or is in the vicinity of
the activity, or if the activity is located
in designated critical habitat.” Federal
permittees should follow their
procedures for ESA section 7
compliance (see 33 CFR 330.4(f)(1)). The
Corps evaluates the non-federal
permittee’s PCN and makes an effect
determination for the proposed NWP
activity for the purposes of ESA section
7. The Corps established the ‘“‘might
affect” threshold in 33 CFR 330.4(f)(2)
and paragraph (c) of general condition
18 because it is more stringent than the
“may affect” threshold for section 7
consultation in the U.S. Fish and
Wildlife Service’s (FWS) and National
Marine Fisheries Service’s (NMFS) ESA
Section 7 consultation regulations at 50
CFR part 402. The word “might” is
defined as having ““less probability or
possibility”” than the word “may”’
(Merriam-Webster’s Collegiate
Dictionary, 10th edition).

Paragraph (b)(7) of general condition
32 requires the project proponent to
identify, in the PCN, the listed species
that might be affected by the proposed
NWP activity or utilizes the designated
critical habitat in which the NWP
activity is proposed to occur. If the
project proponent is required to submit
a PCN because the proposed activity
might affect listed species or critical

habitat, the activity is not authorized by
NWP until either the Corps district
makes a “‘no effect” determination or
makes a “may affect”” determination and
completes formal or informal ESA
section 7 consultation.

When evaluating a PCN, the Corps
either will make a “no effect”
determination or a “may affect”
determination. If the Corps makes a
“may affect” determination, the district
will notify the non-federal applicant
and the activity is not authorized by
NWP until ESA Section 7 consultation
has been completed. If the non-federal
project proponent does not comply with
33 CFR 330.4(f)(2) and general condition
18, and does not submit the required
PCN, then the activity is not authorized
by NWP. In such situations, it is an
unauthorized activity and the Corps
district will determine an appropriate
course of action to respond to the
unauthorized activity.

Federal agencies, including state
agencies (e.g., certain state Departments
of Transportation) to which the Federal
Highway Administration has assigned
its responsibilities pursuant to 23 U.S.C.
327, are required to follow their own
procedures for complying with Section
7 of the ESA (see 33 CFR 330.4(f)(1) and
paragraph (b) of general condition 18).
This includes circumstances when an
NWP activity is part of a larger overall
federal project or action. The federal
agency’s ESA section 7 compliance
covers the NWP activity because it is
undertaking the NWP activity and
possibly other related activities that are
part of a larger overall federal project or
action.

On October 15, 2012, the Chief
Counsel for the Corps issued a letter to
the FWS and NMFS (the Services)
clarifying the Corps’ legal position
regarding compliance with the ESA for
the February 13, 2012, reissuance of 48
NWPs and the issuance of two new
NWPs. That letter explained that the
issuance or reissuance of the NWPs, as
governed by NWP general condition 18
(which applies to every NWP and which
relates to endangered and threatened
species), and 33 CFR part 330.4(f),
results in “no effect” to listed species or
critical habitat, and therefore the
reissuance/issuance action itself does
not require ESA section 7 consultation.
Although the reissuance/issuance of the
NWPs has no effect on listed species or
their critical habitat and thus requires
no ESA section 7 consultation, the terms
and conditions of the NWPs, including
general condition 18, and 33 CFR
330.4(f) ensure that ESA consultation
will take place on an activity-specific
basis wherever appropriate at the field
level of the Corps, FWS, and NMFS. The

principles discussed in the Corps’
October 15, 2012, letter apply to the
2017 NWPs as well.

Division engineers can add regional
conditions to the NWPs to protect listed
species and critical habitat, and to
facilitate compliance with general
condition 18. For the 2017 NWPs, Corps
districts coordinated with regional or
local offices of the FWS and NMFS to
identify regional conditions for these
NWPs. Regional conditions can add
PCN requirements to one or more NWPs
in areas inhabited by listed species or
where designated critical habitat occurs.
Regional conditions can also be used to
establish time-of-year restrictions when
no NWP activity can take place to
ensure that individuals of listed species
are not adversely affected by such
activities. Corps districts will continue
to consider through regional
consultations, local initiatives, or other
cooperative efforts additional
information and measures to ensure
protection of listed species and critical
habitat, the requirements established by
general condition 18 (which apply to all
uses of all NWPs), and other provisions
of the Corps regulations ensure full
compliance with ESA section 7.

In the Corps regulatory program’s
automated information system (ORM2),
the Corps collects data on all individual
permit applications, all NWP PCNs, all
voluntary requests for NWP
verifications where the NWP or general
conditions do not require PCNs, and all
verifications of activities authorized by
regional general permits. For all written
authorizations issued by the Corps, the
collected data include authorized
impacts and required compensatory
mitigation, as well as information on all
consultations conducted under section 7
of the ESA. Every year, the Corps
districts evaluate over 30,000 NWP
PCNs and requests for NWP
verifications when PCNs are not
required, and provides written
verifications for those activities when
district engineers determine those
activities result in no more than
minimal adverse environmental effects.
During the evaluation process, district
engineers assess potential impacts to
listed species and critical habitat and
conduct ESA section 7 consultations
whenever they determine proposed
NWP activities may affect listed species
or designated critical habitat. District
engineers will exercise discretionary
authority and require individual permits
when proposed NWP activities will
result in more than minimal adverse
environmental effects.

Each year, the Corps conducts
thousands of ESA section 7
consultations with the FWS and NMFS
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for activities authorized by NWPs.
These section 7 consultations are
tracked in ORM2. During the period of
March 19, 2012, to September 30, 2016,
Corps districts conducted 1,402 formal
consultations and 9,302 informal
consultations for NWP activities under
ESA section 7. During that time period,
the Corps also used regional
programmatic consultations for 9,829
NWP verifications to comply with ESA
section 7. Therefore, each year NWP
activities are covered by an average of
more than 4,500 formal, informal, and
programmatic ESA section 7
consultations with the FWS and/or
NMFS.

In response to the June 1, 2016,
proposed rule many commenters
expressed their support for the Corps’
“no effect” determination for the
issuance or reissuance of the NWPs for
the purposes of ESA section 7. Several
commenters recommended that, for the
2017 NWPs, the Corps conduct national
programmatic ESA section 7
consultations with the FWS and NMFS.
A few commenters said ESA section 7
consultation is required for the issuance
or reissuance of the NWPs. Several
commenters stated their agreement with
the Corps’ determination that the
issuance or reissuance of NWPs does
not trigger a need to consult under ESA
section 7. One commenter said that the
Corps should not conduct a voluntary
national programmatic ESA section 7
consultation for the NWPs. One
commenter asked why the Corps uses
the term “might affect” instead of ““‘may
affect” in its regulations at 33 CFR
330.4(f)(2) and in general condition 18.

The Corps has not changed its
position, as articulated in the June 1,
2016, proposed rule, that the issuance or
reissuance of the NWPs by Corps
Headquarters has “no effect”” on listed
species or critical habitat. Therefore,
ESA section 7 consultation is not
required whenever Corps Headquarters
issues or reissues NWPs. As discussed
above and in the June 1, 2016, proposed
rule, when district engineers evaluate
PCNs or voluntary requests for NWP
verification, they will determine
whether the proposed activities “may
affect” listed species or designated
critical habitat, and will conduct ESA
section 7 consultation for any proposed
NWP activity that “may affect” listed
species or designated critical habitat.
Project proponents that want to use
NWPs for activities that require DA
authorization are required to submit
PCNs whenever their proposed
activities might affect listed species or
designated critical habitat, or if listed
species or designated critical habitat are
in the vicinity of the proposed activity,

so that district engineers can determine
whether those proposed activities will
have “no effect” on listed species or
critical habitat, or whether they “may
affect” listed species or critical habitat
and thus require either informal or
formal ESA section 7 consultation. The
requirements of ESA section 7 may also
be fulfilled through programmatic
section 7 consultations. As discussed
above, the term “might affect” is a lower
threshold than “may affect.”

One commenter asked whether
activities authorized by the 2012 NWPs,
for which ESA section 7 consultation
was conducted, would be grandfathered
under the 2017 NWPs. One commenter
said that the Corps should allow state
agencies, who can act as federal
sponsors, to make their own effects
determinations for listed species and
critical habitat. A few commenters
requested that activity-specific ESA
section 7 consultations be completed
within 30 to 60 days.

Activities authorized under the 2017
NWPs must comply with general
condition 18. If ESA section 7
consultation was conducted for an
activity authorized under one of the
2012 NWPs and the project proponent
needs more time to complete the
authorized activity, there is a possibility
that the previous section 7 consultation
could continue to apply to the 2017
NWP authorization. The project
proponent should discuss that situation
with the district engineer to determine
whether the previous section 7
consultation applies or whether a new
ESA section 7 consultation is needed.
Unless a state agency is a department of
transportation which the Federal
Highway Administration has assigned
its responsibilities pursuant to 23 U.S.C.
327, it remains the Corps’ responsibility
to make ESA section 7 effect
determinations for activities authorized
by the NWPs that will be conducted by
non-federal permittees. The timeframes
for formal ESA section 7 consultation
are established by the statute, as well as
the FWS’s and NMFS’s interagency
consultation regulations at 50 CFR part
402. The Corps cannot change those
timeframes. For informal ESA section 7
consultations, there are no timeframes
in law or regulation. Under informal
section 7 consultation, the Corps must
obtain written concurrence from the
FWS and/or NMFS for the informal
consultation process to be completed.

Compliance With the Essential Fish
Habitat Provisions of the Magnuson-
Stevens Fishery Conservation and
Management Act

The NWP program’s compliance with
the essential fish habitat (EFH)

consultation requirements of the
Magnuson-Stevens Fishery
Conservation and Management Act is
achieved through EFH consultations
between Corps districts and NMFS
regional offices. This approach
continues the EFH Conservation
Recommendations provided by NMFS
Headquarters to Corps Headquarters in
1999 for the NWP program. Corps
districts that have EFH designated
within their geographic areas of
responsibility coordinate with NMFS
regional offices, to the extent necessary,
to develop NWP regional conditions
that conserve EFH and are consistent
the NMFS regional EFH Conservation
Recommendations. For NWP activities,
Corps districts will conduct
consultations in accordance with the
EFH consultation regulations at 50 CFR
600.920. Division engineers may add
regional conditions to the NWPs to
address the requirements of the
Magnuson-Stevens Act.

Compliance With Section 106 of the
National Historic Preservation Act

The Corps has determined that the
NWP regulations at 33 CFR 330.4(g) and
NWP general condition 20, historic
properties, ensure that all activities
authorized by NWPs comply with
section 106 of the NHPA. General
condition 20 requires non-federal
permittees to submit PCNs for any
activity that might have the potential to
cause effects to any historic properties
listed on, determined to be eligible for
listing on, or potentially eligible for
listing on the National Register of
Historic Places, including previously
unidentified properties. The Corps then
evaluates the PCN and makes an effect
determination for the proposed NWP
activity for the purposes of NHPA
section 106. We established the “might
have the potential to cause effects”
threshold in paragraph (c) of general
condition 20 to require PCNs for those
activities so that the district engineer
can evaluate the proposed NWP activity
and determine whether it has no
potential to cause effects to historic
properties or whether it has potential to
cause effects to historic properties and
thus require section 106 consultation.

If the project proponent is required to
submit a PCN and the proposed activity
might have the potential to cause effects
to historic properties, the activity is not
authorized by NWP until either the
Corps district makes a “no potential to
cause effects”” determination or
completes NHPA section 106
consultation.

When evaluating a PCN, the Corps
will either make a “no potential to cause
effects” determination or a “no historic
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properties affected,” ““no adverse
effect,” or “adverse effect”
determination. If the Corps makes a “no
historic properties affected,” “no
adverse effect,” or “‘adverse effect”
determination, it will notify the non-
federal applicant and the activity is not
authorized by NWP until NHPA Section
106 consultation has been completed. If
the non-federal project proponent does
not comply with general condition 20,
and does not submit the required PCN,
then the activity is not authorized by
NWP. In such situations, it is an
unauthorized activity and the Corps
district will determine an appropriate
course of action to respond to the
unauthorized activity.

The only activities that are
immediately authorized by NWPs are
““no potential to cause effect” activities
under section 106 of the NHPA, its
implementing regulations at 36 CFR part
800, and the Corps’ “Revised Interim
Guidance for Implementing Appendix C
of 33 CFR part 325 with the Revised
Advisory Council on Historic
Preservation Regulations at 36 CFR part
800,” dated April 25, 2005, and
amended on January 31, 2007.
Therefore, the issuance or reissuance of
NWPs does not require NHPA section
106 consultation because no activities
that might have the potential to cause
effects to historic properties can be
authorized by NWP without first
completing activity-specific NHPA
Section 106 consultations, as required
by general condition 20. Programmatic
agreements (see 36 CFR 800.14(b)) may
also be used to satisfy the requirements
of the NWPs in general condition 20 if
a proposed NWP activity is covered by
that programmatic agreement.

NHPA section 106 requires a federal
agency that has authority to license or
permit any undertaking, to take into
account the effect of the undertaking on
any district, site, building, structure, or
object that is included in or eligible for
inclusion in the National Register, prior
to issuing a license or permit. The head
of any such Federal agency shall afford
the Advisory Council on Historic
Preservation a reasonable opportunity to
comment on the undertaking. Thus, in
assessing application of NHPA section
106 to NWPs issued or reissued by the
Corps, the proper focus is on the nature
and extent of the specific activities
“authorized”” by the NWPs and the
timing of that authorization.

The issuance or reissuance of the
NWPs by the Chief of Engineers imposes
express limitations on activities
authorized by those NWPs. These
limitations are imposed by the NWP
terms and conditions, including the
general conditions that apply to all

NWPs regardless of whether pre-
construction notification is required.
With respect to historic properties,
general condition 20 expressly prohibits
any activity that “may have the
potential to cause effects to properties
listed, or eligible for listing, in the
National Register of Historic Places,”
until the requirements of section 106 of
the NHPA have been satisfied. General
condition 20 also states that if an
activity “might have the potential to
cause effects” to any historic properties,
a non-federal applicant must submit a
PCN and ‘““shall not begin the activity
until notified by the district engineer
either that the activity has no potential
to cause effects to historic properties or
that consultation under Section 106 of
the NHPA has been completed.” Permit
applicants that are Federal agencies
should follow their own requirements
for complying with section 106 of the
NHPA (see 33 CFR 330.4(g)(1) and
paragraph (b) of general condition 20),
and if a PCN is required the district
engineer will review the federal
agency’s NHPA section 106 compliance
documentation and determine whether
it is sufficient to address NHPA section
106 compliance for the NWP activity.

Thus, because no NWP can or does
authorize an activity that may have the
potential to cause effects to historic
properties, and because any activity that
may have the potential to cause effects
to historic properties must undergo an
activity-specific consultation before the
district engineer can verify that the
activity is authorized by NWP, the
issuance or reissuance of NWPs has ‘“‘no
effect” on historic properties.
Accordingly, the action being
“authorized” by the Corps (i.e., the
issuance or re-issuance of the NWPs
themselves) has no effect on historic
properties.

To help ensure protection of historic
properties, general condition 20
establishes a higher threshold than the
threshold set forth in the Advisory
Council’s NHPA section 106 regulations
for initiation of section 106
consultation. Specifically, while section
106 consultation must be initiated for
any activity that “has the potential to
cause effects to” historic properties, for
non-federal permittees general
condition 20 requires submission of a
PCN to the Corps if “‘the NWP activity
might have the potential to cause effects
to any historic properties listed on,
determined to be eligible for listing on,
or potentially eligible for listing on the
National Register of Historic Places,
including previously unidentified
properties.” General condition 20 also
prohibits the proponent from
conducting the NWP activity “until

notified by the district engineer either
that the activity has no potential to
cause effects to historic properties or
that consultation under Section 106 of
the NHPA has been completed.” (See
paragraph (c) of general condition 20.)
The PCN must “state which historic
property might have the potential to be
affected by the proposed activity or
include a vicinity map indicating the
location of the historic property.” (See
paragraph (b)(8) of general condition
32.)

During the process for developing
regional conditions, Corps districts can
coordinate or consult with State Historic
Preservation Officers, Tribal Historic
Preservation Officers, and tribes to
identify regional conditions that can
provide additional assurance of
compliance with general condition 20
and 33 CFR 330.4(g)(2). Such regional
conditions can add PCN requirements to
one or more NWPs where historic
properties occur. Corps districts will
continue to consider through regional
consultations, local initiatives, or other
cooperative efforts and additional
information and measures to ensure
protection of historic properties, the
requirements established by general
condition 20 (which apply to all uses of
all NWPs), and other provisions of the
Corps regulations and guidance ensure
full compliance with NHPA section 106.

Based on the fact that NWP issuance
or reissuance has no potential to cause
effects on historic properties and that
any activity that “‘has the potential to
cause effects” to historic properties will
undergo activity-specific NHPA section
106 consultation, there is no
requirement that the Corps undertake
programmatic consultation for the NWP
program. Regional programmatic
agreements can be established by Corps
districts and State Historic Preservation
Officers and/or Tribal Historic
Preservation Officers to comply with the
requirements of section 106 of the
NHPA.

Tribal Rights

We received a number of comments
from tribes regarding NWP general
condition 17, which addresses tribal
rights. One commenter said that general
condition 17 does not adequately reflect
the Corps’ responsibility to uphold
tribal treaty rights. Another commenter
said that general condition 17 should be
modified to ensure that all reserved
tribal treaty rights are not impaired, not
just reserved water rights and treaty
fishing and hunting rights. The general
condition should be expanded to
address all tribal rights provided under
federal law, either through statute or by
common law. For example, general
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condition 17 should cover rights
regarding tribal lands. One commenter
said that the NWPs should provide
opportunities to consult on specific
NWP activities that may impact tribal
treaty resources or access to usual and
accustomed hunting and fishing
grounds. A few commenters stated that
general condition 17 should require
PCNss for all NWP activities to ensure
they do not impair treaty rights. Another
commenter stated that NWPs should not
authorize activities that have more than
a de minimis impact on treaty rights.
One commenter cited the 1998
Department of Defense (DoD) American
Indian and Alaska Native Policy to
demonstrate the need to change general
condition 17 to be consistent with that
policy and ensure that the Corps
conducts meaningful consultations with
tribes to ensure that NWP activities will
not impair treaty rights.

In response to these comments, and to
address the full suite of tribal rights, we
have made changes to general condition
17 to make this general condition
consistent with the 1998 Department of
Defense American Indian and Alaska
Native Policy (1998 DoD Policy) and
therefore cover all tribal rights,
including protected tribal resources and
tribal lands. We have revised general
condition 17 as follows: “No NWP
activity may cause more than minimal
adverse effects on tribal rights
(including treaty rights), protected tribal
resources, or tribal lands.” The 1998
DoD Policy is available at: http://
www.usace.army.mil/Portals/2/docs/
civilworks/regulatory/techbio/
DoDPolicy.pdf .

To assist users of the NWPs in
complying with general condition 17,
we have added definitions for the
following terms to Section F,
Definitions: protected tribal resources,
tribal rights, and tribal lands. These
definitions were taken from the 1998
DoD Policy.

We believe that the revised general
condition will not change the number of
activities that qualify for NWP
authorization. Compared to prior
versions of this general condition, the
revised general condition more clearly
identifies the tribal rights that must be
considered by district engineers. The
proposed general condition 17 applied
to all tribal rights, and provided some
examples of those tribal rights: . . .
including, but not limited to, reserved
water rights and treaty fishing and
hunting rights.” In other words, the
proposed general condition 17 and the
general condition that was in prior sets
of NWPs was not limited to those
examples of tribal rights. In general
condition 17 for the 2017 NWPs, we

have replaced those examples to more
explicitly cover the suite of tribal rights,
including treaty rights, protected tribal
resources, and tribal lands. We also
believe that replacing the word
“impair” with “no more than minimal
adverse effects on” will provide more
clarity and consistency in application,
because it is congruous with the
threshold for general permit
authorization, that is, an NWP activity
can cause no more than minimal
individual and cumulative adverse
environmental effects.

The threshold for consultation with
tribes established by the 1998 DoD
Policy is actions that “may have the
potential to significantly affect”
protected tribal resources, tribal rights,
and tribal lands. The 1998 DoD Policy
uses the word “‘significantly” as a
synonym for ‘“‘material”’ or “important.”
For the modification of general
condition 17, we have replaced the
word “impair” with the phrase “cause
more than minimal adverse effects” to
be consistent with the threshold for
general permits established by section
404(e) of the Clean Water Act. In other
words, under general condition 17 no
“NWP activity may cause more than
minimal adverse effects on tribal rights
(including treaty rights), protected tribal
resources, or tribal lands.” If the district
engineer reviews an NWP PCN or a
voluntary request for an NWP
verification, and determines that the
proposed NWP activity will cause more
than minimal adverse effects to tribal
rights (including treaty rights), protected
tribal resources, or tribal lands, and the
applicant’s mitigation proposal cannot
reduce the adverse effects to that they
are no more than minimal, he or she
will exercise discretionary authority and
require an individual permit for the
proposed activity.

Regional Conditioning of Nationwide
Permits

Under section 404(e) of the Clean
Water Act, NWPs can only be issued for
those activities that result in no more
than minimal individual and
cumulative adverse environmental
effects. For activities that require
authorization under Section 10 of the
Rivers and Harbors Act of 1899 (33
U.S.C. 403), the Corps’ regulations at 33
CFR 322.2(f) have a similar requirement.
An important mechanism for ensuring
compliance with these requirements is
regional conditions imposed by division
engineers to address local
environmental concerns. Coordination
with federal and state agencies and
Tribes, and the solicitation of public
comments, assist division and district
engineers in identifying and developing

appropriate regional conditions for the
NWPs. Effective regional conditions
protect local aquatic ecosystems and
other resources and helps ensure that
the NWPs authorize only those activities
that result in no more than minimal
individual and cumulative adverse
effects on the aquatic environment, and
are not contrary to the public interest.

There are two types of regional
conditions: (1) Corps regional
conditions and (2) water quality
certification/Coastal Zone Management
Act consistency determination regional
conditions.

Corps regional conditions may be
added to NWPs by division engineers
after a public notice and comment
process and coordination with
appropriate federal, state, and local
agencies, as well as Tribes. The process
for adding Corps regional conditions to
the NWPs is described at 33 CFR
330.5(c).

Corps regional conditions approved
by division engineers cannot remove or
reduce any of the terms and conditions
of the NWPs, including general
conditions. Corps regional conditions
cannot decrease PCN requirements. In
other words, Corps regional conditions
can only be more restrictive than the
NWP terms and conditions established
by Corps Headquarters when it issues or
reissues an NWP.

Water quality certification (WQC)
regional conditions are added to the
NWPs as a result of water quality
certifications issued by states, Tribes, or
the U.S. EPA. Regional conditions are
also added to the NWPs through the
state Coastal Zone Management Act
consistency review process. These
WQC/CZMA regional conditions are
reviewed by Corps division engineers to
determine whether they are consistent
with the Corps regulations for permit
conditions at 33 CFR 325.4. Regulatory
Guidance Letter 92—4, issued on
September 14, 1992, provides additional
guidance and information on WQC and
CZMA conditions for the NWPs.

For the 2017 NWPs, the division
engineer will issue supplemental
decision documents for each NWP in a
specific region (e.g., a state or Corps
district). Each supplemental decision
document will evaluate the NWP on a
regional basis (e.g., by Corps district
geographic area of responsibility or by
state) and discuss the need for NWP
regional conditions for that NWP. Each
supplemental decision document will
also include a statement by the division
engineer, which will certify that the
NWP, with approved regional
conditions, will authorize only those
activities that will have no more than
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minimal individual and cumulative
adverse environmental effects.

After the division engineer approves
the Corps regional conditions, each
Corps district will issue a final public
notice for the NWPs. The final public
notice will announce both the final
Corps regional conditions and any final
WQC/CZMA regional conditions. The
final public notices will also announce
the final status of water quality
certifications and CZMA consistency
determinations for the NWPs. Corps
districts may adopt additional regional
conditions after following public notice
and comment procedures, if they
identify a need to add or modify
regional conditions, and the division
engineer approves those regional
conditions. Information on regional
conditions and the suspension or
revocation of one or more NWPs in a
particular geographic area can be
obtained from the appropriate district
engineer.

In cases where a Corps district has
issued a regional general permit that
authorizes similar activities as one or
more NWPs, during the regional
conditioning process the district will
clarify the use of the regional general
permit versus the NWP(s). For example,
the division engineer may revoke the
NWP(s) that authorize the same
categories of activities as the regional
general permit so that only the regional
general permit is available for use to
authorize those activities.

Two commenters supported the use of
regional conditions for the NWPs. Three
commenters said that there is
inconsistency in regional conditions
and that those inconsistencies add
delays and costs in obtaining NWP
verifications. A few commenters said
that Corps Headquarters should review
and approve regional conditions, as well
as other requirements districts impose
on NWP activities. One commenter
requested that the Corps compile all
regional conditions into one document
to assist users of the NWPs that do work
in more than one Corps district. One
commenter stated that districts should
not propose regional conditions until
after the final NWPs are issued because
there are changes made to the NWPs in
response to public comments.

There is substantial variation in
aquatic resources across the country, the
ecological functions and services those
aquatic resources provide, and the
values local people place on those
aquatic resources. Because of that
regional variability, there will be
differences in regional conditions
among Corps divisions and districts.
Regional conditions that may be
appropriate in one Corps district might

not be appropriate in another Corps
district, even if that Corps district is
located in the same Corps division.
Regional conditions are critical for
ensuring that the NWPs authorize only
those activities that result in no more
than minimal individual and
cumulative adverse environmental
effects. Corps divisions and districts
have the best understanding of aquatic
resources in their geographic areas of
responsibility, so Corps Headquarters
review and approval of regional
conditions is not necessary for the
regional conditioning process. After the
regional conditions are approved by the
division engineer, the Corps district
should post those regional conditions
on its Web site.

There are not sufficient resources
available for Corps Headquarters to
compile and maintain a single
document with all the NWP regional
conditions, including Corps regional
conditions and WQC/CZMA regional
conditions, and revising that document
whenever regional conditions are
changed. Proposing regional conditions
at nearly the same time as the proposed
NWPs are published in the Federal
Register for public comment provides
efficiency and allows time for
discussions among interested parties to
develop regional conditions that will
protect local resources. There is not
sufficient time between the date the
final NWPs are issued and their
effective date for districts to seek
comment on proposed regional
conditions, submit their supplemental
decision documents to the division
engineer, and get the regional
conditions approved by the division
engineer before the 2017 NWPs go into
effect.

Section 401 of the Clean Water Act

One commenter said that reissuance
of the NWPs in a timely manner is
critical for state water quality
certification programs. Regardless of
when the final NWPs are issued, states
will have 60 days to make their water
quality certification decisions for the
2017 NWPs. If there are less than 60
days between the date the final NWPs
are issued and March 19, 2017 (i.e., the
effective date of these NWPs), if a
project proponent wants to use an NWP
that requires water quality certification
before the end of the 60-day period, he
or she must obtain an individual water
quality certification or waiver from the
state if that state has not yet made its
water quality certification decision for
the NWP. General condition 25, water
quality, requires each project proponent
to obtain an individual water quality
certification or waiver for discharges

authorized by the NWP if the state or
authorized tribe has not previously
certified compliance of the NWP with
CWA section 401 (see 33 CFR 330.4(c)).

Section 307 of the Coastal Zone
Management Act (CZMA)

One commenter inquired about the
CZMA consistency determination
process for lands held in trust by the
United States for tribes, and whether the
state has a role in making a consistency
determination for those lands. One
commenter asked if a tribe has adopted
coastal zone management regulations
under the tribal government’s inherent
authority, would the Corps seek a
consistency concurrence from that tribe?
Or would the Corps defer to the tribal
permitting process to protect coastal
resources?

For lands held in trust by the federal
government for a tribe, NWP activities
occurring on those lands that directly
affect the coastal zone must be
consistent, to the maximum extent
practicable, with the approved state
coastal zone management program (see
33 CFR 320.4(h)). Under the Coastal
Zone Management Act, only states have
the authority to develop coastal zone
management programs and make
determinations regarding consistency
with those state coastal zone
management programs. If a tribe has
developed its own coastal management
regulations, the Corps will not seek
consistency concurrence from that tribe
because the Coastal Zone Management
Act only gives states the authority to
develop coastal zone management
programs and make consistency
determinations. Tribal permit
requirements are an alternative means of
protecting coastal resources on tribal
lands.

Nationwide Permit Verifications

Certain NWPs require the permittee to
submit a PCN, and thus request
confirmation from the district engineer
prior to commencing the proposed NWP
activity, to ensure that the NWP activity
complies with the terms and conditions
of the NWP. The requirement to submit
a PCN is identified in the NWP text, as
well as certain general conditions.
General condition 18 requires non-
federal permittees to submit PCNs for
any proposed activity that might affect
ESA-listed species or designated critical
habitat, if listed species or designated
critical habitat are in the vicinity of the
proposed activity, or if the proposed
activity is located in critical habitat.
General condition 20 requires non-
federal permittees to submit PCNs for
any proposed activity that may have the
potential to cause effects to any historic
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properties listed in, determined to be
eligible for listing in, or potentially
eligible for listing in, the National
Register of Historic Places.

In the PCN, the project proponent
must specify which NWP or NWPs he
or she wants to use to provide the
required Department of Army
authorization under Section 404 of the
Clean Water Act and/or Section 10 of
the Rivers and Harbors Act of 1899. For
voluntary NWP verification requests
(where a PCN is not required), the
request should also identify the NWP(s)
the project proponent wants to use. The
district engineer should verify the
activity under those NWP(s), as long as
the proposed activity complies with all
applicable terms and conditions,
including any applicable regional
conditions imposed by the division
engineer. All NWPs have the same
general requirements: that the
authorized activities can only cause no
more than minimal individual and
cumulative adverse environmental
effects. Therefore, if the proposed
activity complies with the terms and all
applicable conditions of the NWP the
applicant wants to use, then the district
engineer should issue the NWP
verification unless he or she exercises
discretionary authority and requires an
individual permit. If the proposed
activity does not meet the terms and
conditions of the NWP identified by the
applicant in his or her PCN, and that
activity meets the terms and conditions
of another NWP identified by the
district engineer, the district engineer
will process the PCN under the NWP
identified by the district engineer. If the
district engineer exercises discretionary
authority, he or she should explain to
the applicant why the proposed activity
is not authorized by NWP.

Pre-construction notification
requirements may be added to NWPs by
division engineers through regional
conditions to require PCNs for
additional activities. For an activity
where a PCN is not required, a project
proponent may submit a PCN
voluntarily, if he or she wants written
confirmation that the activity is
authorized by NWP. Some project
proponents submit permit applications
without specifying the type of
authorization they are seeking. In such
cases, district engineer will review those
applications and determine if the
proposed activity qualifies for NWP
authorization or another form of DA
authorization, such as a regional general
permit (see 33 CFR 330.1(f)).

In response to a PCN or a voluntary
NWP verification request, the district
engineer reviews the information
submitted by the prospective permittee.

If the district engineer determines that
the activity complies with the terms and
conditions of the NWP, he or she will
notify the permittee. Activity-specific
conditions, such as compensatory
mitigation requirements, may be added
to an NWP authorization to ensure that
the NWP activity results in only
minimal individual and cumulative
adverse environmental effects. The
activity-specific conditions are
incorporated into the NWP verification,
along with the NWP text and the NWP
general conditions. In general, NWP
verification letters will expire on the
date the NWP expires (see 33 CFR
330.6(a)(3)(ii)), although district
engineers have the authority to issue
NWP verification letters that will expire
before the NWP expires, if it is in the
public interest to do so.

If the district engineer reviews the
PCN or voluntary NWP verification
request and determines that the
proposed activity does not comply with
the terms and conditions of an NWP, he
or she will notify the project proponent
and provide instructions for applying
for authorization under a regional
general permit or an individual permit.
District engineers will respond to NWP
verification requests, submitted
voluntarily or as required through PCNs,
within 45 days of receiving a complete
PCN. Except for NWPs 21, 49, and 50,
and for proposed NWP activities that
require Endangered Species Act section
7 consultation and/or National Historic
Preservation Act section 106
consultation, if the project proponent
has not received a reply from the Corps
within 45 days, he or she may assume
that the project is authorized, consistent
with the information provided in the
PCN. For NWPs 21, 49, and 50, and for
proposed NWP activities that require
ESA Section 7 consultation and/or
NHPA Section 106 consultation, the
project proponent may not begin work
before receiving a written NWP
verification. If the project proponent
requested a waiver of a limit in an NWP,
the waiver is not granted unless the
district engineer makes a written
determination that the proposed activity
will result in no more than minimal
individual and cumulative adverse
environmental effects, and issues an
NWP verification.

Climate Change

Climate change represents one of the
greatest challenges our country faces
with profound and wide-ranging
implications for the health and welfare
of Americans, economic growth, the
environment, and international security.
Evidence of the warming of climate
system is unequivocal and the emission

of greenhouse gases from human
activities is the primary driver of these
changes (IPCC 2014). Already, the
United States is experiencing the
impacts of climate change and these
impacts will continue to intensify as
warming intensifies. It will have far-
reaching impacts on natural ecosystems
and human communities. These effects
include sea level rise, ocean warming,
increases in precipitation in some areas
and decreases in precipitation in other
areas, decreases in sea ice, more extreme
weather and climate events including
more floods and droughts, increasing
land surface temperatures, increasing
ocean temperatures, and changes in
plant and animal communities (IPCC
2014). Climate change also affects
human health in some geographic area
by increasing exposure to ground-level
ozone and/or particulate matter air
pollution (Luber et al. 2014). Climate
change also increases the frequency of
extreme heat events that threaten public
health and increases risk of exposure to
vector-borne diseases (Luber et al.
2014). Climate impacts affect the health,
economic well-being, and welfare of
Americans across the country, and
especially children, the elderly, and
others who are particularly vulnerable
to specific impacts. Climate change can
affect ecosystems and species through a
number of mechanisms, such as direct
effects on species, populations, and
ecosystems; compounding the effects of
other stressors; and the direct and
indirect effects of climate change
mitigation or adaptation actions (Staudt
et al. 2013). Other stressors include land
use and land cover changes, natural
resource extraction (including water
withdrawals), pollution, species
introductions, and removals of species
(Staudt et al. 2013, Bodkin 2012, MEA
2005d) and changes in nutrient cycling
(Julius et al. 2013).

Mitigation and adaptation can reduce
the risk of impacts caused climate
change (IPCC 2014). Mitigation actions
reduce emissions of greenhouse gases
and help avert the most damaging
impacts of climate change. Activities
authorized by NWPs, such as the
construction of land-based renewable
energy generation facilities authorized
by NWP 51 and the construction and
maintenance of utility lines authorized
by NWP 12 to transport and transmit
natural gas and electricity will support
activities that help mitigate the impacts
of climate change by supporting
reductions in greenhouse gas emissions.

Adaptation can reduce risks
associated with climate change and help
protect communities and ecosystems.
Adaptation occurs at various levels,
including individuals, local
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governments, state governments, and
the federal government (NRC 2010).
Adaptation involves decision-making to
deal with climate change to avoid or
minimize disruptions to American
society, its economy, and the
environment (NRC 2010). Examples of
adaptation to respond to climate change
include improving water consumption,
implementing sustainable forestry and
agricultural practices, and restoring and
protecting ecosystems that provide
carbon storage and other ecosystem
services including by serving as a
natural buffer against extreme weather
impacts (IPCC 2014). Adaptation to sea
level rise and lake level changes can
involve retrofitting and protecting
public infrastructure such as stormwater
management facilities, wastewater
systems, roads, bridges, and ports. The
improvement of stormwater
management facilities and other
infrastructure can be a response to
changes in precipitation patterns.
Impacts to water supplies and the
distribution of water can result in the
need for adaptation measures such as
repairing and improving utility lines
such as water supply lines. The
production and distribution of energy
also involves climate change adaptation
measures, including switching to
renewable energy generation facilities
such as solar, wind, and water energy,
and improving the utility lines that
transmit the energy generated by those
facilities. Adaptation for coastal
communities and residents will involve
approaches to respond to erosion and
flooding, as well as sea level rise.
Adaptation requires regional
approaches, because there is increasing
scientific uncertainty regarding climate
risks and vulnerabilities as the
geographic scale of scope of impact
analysis increases, as well as the various
stressors that interact with climate
change to affect communities and
ecosystems (NRC 2010).

The adaptation actions described
above comprise only a partial list taken
from a report on climate change
adaptation (NRC 2010). Those actions
were selected from the report because
some of those actions may be authorized
by one or more NWP(s), if those actions
involve discharges of dredged or fill
material into waters of the United States
and/or structures or work in navigable
waters of the United States. The NWPs
are, and will be, and important tool for
climate change adaptation, to fulfill the
needs of society and communities, and
to avoid and minimize adverse effects to
jurisdictional waters and wetlands that
help provide resilience to changing
environmental conditions.

Response to Comments on Specific
Nationwide Permits

NWP 1. Aids to Navigation. We did
not propose any changes to this NWP
and did not receive any comments on
this NWP. This NWP is reissued
without change.

NWP 2. Structures in Artificial
Canals. We did not propose any changes
to this NWP and did not receive any
comments on this NWP. This NWP is
reissued without change.

NWP 3. Maintenance. We proposed to
modify this NWP to state that it also
authorizes regulated activities
associated with the removal of
previously authorized structures or fills.
We also proposed to modify paragraph
(c) of this NWP to clarify that the use
of temporary mats in jurisdictional
waters and wetlands is also authorized
by this NWP, if those mats are used to
minimize impacts during regulated
maintenance activities.

Many commenters supported all
proposed modifications of NWP 3.
Several commenters objected to the
reissuance of this NWP, and some stated
that it does not authorize a category of
activities that is similar in nature. Two
commenters opposed the reissuance of
NWP 3, stating that it allows for
piecemealing of maintenance activities
and does not require evaluation of
practicable alternatives. A few
commenters said that maintenance
activities should require individual
permits.

This NWP only authorizes
maintenance activities, a general
category of activities that is similar in
nature. General condition 15 requires
each NWP activity to be a single and
complete project, and states that the
same NWP cannot be used more than
once for the same single and complete
project. Other than on-site avoidance
and minimization measures, NWPs do
not require the evaluation of practicable
alternatives (see paragraph (a) of general
condition 23, mitigation, and 40 CFR
230.7(b)(1)). Maintenance activities
involving discharges of dredged or fill
material into waters of the United States
and/or structures or work in navigable
waters of the United States usually have
no more than minimal adverse
environmental effects, individually and
cumulatively, so authorization by NWP
is appropriate. District engineers have
the authority to exercise discretionary
authority and require individual permits
for any maintenance activities they
determine will result in more than
minimal adverse environmental effects.

Two commenters requested
clarification regarding the use of the
phrase “previously authorized” under

paragraph (a), and whether it is
necessary to supply the district engineer
with documentation of the previous
authorization. One commenter
questioned whether a grandfathering
provision is required for any currently
serviceable structure or fill authorized
by 33 CFR 330.3. Several commenters
objected to the proposal to modify
paragraph (a) of this NWP to authorize
the removal of previously authorized
structures or fills, and several
commenters expressed their support for
that proposed modification. Several
commenters requested further
clarification of the meaning of
“minimum necessary”’ in paragraph (a),
while one commenter said that there is
no need to clarify this term. Two
commenters asked for an explanation of
the circumstances under which an
activity would be considered a
maintenance activity authorized by this
NWP.

The term “previously authorized”
means the structure or fill was
authorized by an individual permit or a
general permit, or the structure or fill
was authorized under the provisions of
33 CFR 330.3. To qualify for NWP 3
authorization, it is not necessary for the
project proponent to produce a copy of
the prior authorization. In many cases it
might not be possible to produce a copy
of a written authorization because the
discharge, structure, or work may have
been authorized by a general permit that
does not require reporting, or it was
authorized by regulation without a
reporting requirement. Once a structure
or fill is authorized, it remains
authorized unless the district engineer
suspends or revokes the authorization
(see 33 CFR 325.6). The district engineer
has the discretion to determine what
constitutes the minimum necessary for
the purposes of this NWP. In general
terms, in the context of this NWP
maintenance consists of repairing,
rehabilitating, or replacing previously
authorized structures or fills.

One commenter suggested adding a
200-foot limit to paragraph (a) of this
NWP. Three commenters suggested
adding “stabilization’ after the phrase
“repair, rehabilitation, or replacement”
to clarify that stabilization activities are
authorized by paragraph (a) of this
NWP. One commenter recommended
authorizing wetland dike maintenance
under paragraph (a). One commenter
said that there should be a limit on the
size of structures or fills that can be
removed under paragraph (a). Two
commenters requested clarification
regarding whether NWP 3 requires the
removal of structures. Two commenters
stated that in site-specific cases it may
be environmentally preferable to
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abandon a structure or pipeline and
keep it in place. A few commenters
stated that maintenance activities often
go beyond the intent of this NWP and,
occasionally in emergency situations,
are more extensive than necessary to
respond to the emergency. They said
those activities should require PCNs
after the emergency response is
completed if additional work is
required.

Since this NWP authorizes
maintenance activities and only allows
minor deviations, we do not believe it
would be appropriate to impose a
quantitative limit on this NWP other
than the 200-foot limit in paragraph (b).
Stabilization activities can be
authorized by NWP 13 or other NWPs.
Wetland dikes that were previously
authorized and are currently serviceable
can be maintained under the
authorization provided by this NWP.
The intent of the proposed modification
of this NWP with respect to authorizing
the removal of structures or fills is to
provide Department of the Army
authorization when the landowner or
other appropriate entity wants to
remove a structure or fill from
jurisdictional waters and wetlands, in
case the prior authorization does not
cover the removal of the structure or fill.
This NWP does not require the removal
of structures or fills. If it would be
environmentally preferable to keep the
structure or fill in place, then the
structure or fill can remain in place
unless the district engineer takes action
under his or her authority to require the
responsible party to remove the
structure or fill. For example, under
paragraph (c) of general condition 1,
navigation, the district engineer can
require a permittee to remove structures
or works from navigable waters of the
United States. If a district engineer
determines that an activity, including an
activity conducted to respond to an
emergency, did not comply with the
terms and conditions of NWP 3, and an
excessive amount of work was done, he
or she can take action to address the
alleged non-compliance. One potential
approach might be to require an
individual permit for that activity.

For paragraph (b) of NWP 3, one
commenter recommended removing the
200-foot limit. Two commenters
suggested increasing that limit to 300
feet. One commenter said that any new
riprap should be limited to being placed
in the original project footprint. One
commenter asked whether new or
additional riprap to protect a structure
or fill could be authorized by this NWP.
Two commenters said the use of riprap
should be discouraged, and other means
of controlling erosion should be used. A

number of commenters said that the use
of riprap in paragraph (b) should not
require a PCN. One commenter said that
in some cases, it is not possible to
restore the waterway in the vicinity of
the existing structure to the approximate
dimensions that existed when the
structure was built, because of changes
to the stream channel that naturally
occurred over time since the structure
was originally constructed. One
commenter stated support for the
language requiring restoration of the
waterway to those approximate
dimensions.

We are retaining the 200-foot limit in
paragraph (b) because we believe it is an
appropriate limit, along with the PCN
requirement, for ensuring that
authorized activities result in no more
than minimal adverse environmental
effects. We have removed the last two
sentences of this paragraph. The use of
riprap or other erosion control measures
such as bioengineering to protect the
structure or fill from erosion may be
authorized by other NWPs, such as
NWP 13. The use of the word
“approximate” in that sentence in
paragraph (b) allows for the restoration
of the waterway even though changes to
the watershed and other alterations may
have caused stream dimensions to
change over time. Because all activities
authorized by paragraph (b) require
PCNs, district engineers will have the
opportunity to consider the changes that
have occurred to the stream over time,
and determine whether the proposed
activity is authorized by NWP 3 despite
those changes.

Several commenters supported the
addition of timber mats to the temporary
activities authorized by this NWP. One
commenter said that the use of timber
mats in waters of the United States
always requires Department of the Army
authorization. One commenter
requested clarification of the
circumstances under which the use of
timber mats in waters of the United
States is a regulated activity. One
commenter questioned whether the use
of wetland mats requires a PCN. One
commenter recommended limiting the
use of temporary mats so that impacts
do not exceed 300 linear feet of stream
bed and/or 1/2-acre of waters of the
United States. One commenter
recommended adding the word
“promptly” prior to “removed” so that
the fourth sentence of paragraph (c)
would read: “After conducting the
maintenance activity, temporary fills
must be promptly removed in their
entirety and the affected areas returned
to preconstruction elevations.”

We have retained the use of timber
mats in paragraph (c) of this NWP.

District engineers will determine on a
case-by-case basis whether using timber
mats to conduct NWP activities requires
Department of the Army authorization.
For this NWP, only activities authorized
by paragraph (b) require PCNs, unless
an NWP general condition triggers a
PCN requirement (e.g., paragraph (c) of
general condition 18, endangered
species or paragraph (c) of general
condition 20, historic properties) or a
regional condition. Since temporary
mats authorized by paragraph (c) are
temporary features, it is not necessary to
impose quantitative limits on their use.
We do not agree that the “promptly”
should be added to the fourth sentence
of paragraph (c) because there will be
circumstances where temporary fills
need to remain in place for a longer time
period. An example would be to allow
the affected areas to stabilize before
removing temporary fills.

A few commenters said that PCNs
should be required for all activities
authorized by this NWP. One
commenter said that proposed removals
of previously authorized structures or
fills should require PCNs. Some
commenters said that tribes should be
notified of proposed NWP 3 activities
because of potential impacts to tribal
trust resources. Two commenters stated
that PCNs should be required for any
proposed activity under paragraph (a)
that would result in more than a minor
deviation from the structure’s
configuration or the filled area.

Because this NWP only authorizes
maintenance activities, we do not
believe that PCNs should be required for
all activities. Division engineers have
discretion to impose regional conditions
on this NWP to require PCNs for some
or all activities, including removal
activities, if they believe additional
PCNs are necessary to ensure that
activities authorized in a region result in
no more than minimal adverse
environmental effects. For the 2017
NWPs, Corps districts have been
consulting with tribes to identify
regional conditions that protect tribal
trust resources. Corps districts may also
establish coordination procedures with
tribes to ensure that NWP 3 activities do
not cause more than minimal adverse
effects on tribal rights, protected tribal
resources, or tribal lands. Maintenance
activities that result in more than minor
deviations in the structure’s
configuration or filled area are not
authorized under paragraph (a), unless
it is a structure or fill that was destroyed
or damaged by a storm, flood, fire, or
other discrete event, and the structure or
fill needs to be reconstructed. For
repair, rehabilitation, or replacement
activities conducted after storms or
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other discrete events, the structure or
fill should be similar to what was
damaged or destroyed, and constructed
in the same general footprint as the
original structure or fill.

One commenter said that a PCN
should be required for any placement of
new or additional riprap under
paragraph (b). One commenter stated
that the placement of riprap to protect
an existing structure should not require
a PCN. Several commenters
recommended removing the PCN
requirement for activities authorized by
paragraph (b), because they believe that
the removal of accumulated sediment
results in only minimal adverse
environmental effects. Three
commenters suggested not requiring
PCNs for removal of accumulated
sediments within an existing structure,
such as a culvert. One commenter asked
whether the PCN requirement for
activities authorized by paragraph (b)
only applies to activities in section 10
waters.

All activities authorized by paragraph
(b) of this NWP require PCNs. As
discussed above, we have removed the
last two sentences of this paragraph.
The project proponent has the option of
using NWP 13 or another NWP to
authorize the placement of riprap to
protect the existing structure, which in
some circumstances does not require a
PCN. The removal of accumulated
sediment within an area extending 200
feet from a structure or fill has the
potential to result in more than minimal
adverse environmental effects, so we
believe requiring a PCN for those
sediment removal activities is
appropriate. We have modified
paragraph (a) to clarify that it authorizes
the removal of accumulated sediment
and debris within, and in the immediate
vicinity of, the structure or fill.
Therefore, the removal of accumulated
sediment and debris in those areas does
not require a PCN unless a general
condition or regional condition triggers
a PCN requirement for those activities.
The removal of accumulated sediment
and debris outside of the immediate
vicinity of the structure or fill, and up
to 200 feet from that structure or fill,
could be authorized by paragraph (b)
and would therefore require a PCN. The
PCN requirement for activities
authorized under paragraph (b) of this
NWP applies to activities that require
section 10 and/or section 404
authorization.

One commenter expressed concern
regarding impacts to endangered or
threatened species caused by activities
authorized by this NWP. One
commenter recommended a cumulative
impact analysis for NWP 3. One

commenter said that compensatory
mitigation should be required for all
NWP 3 activities. Several commenters
stated that this NWP should require use
of best management practices to avoid
sediment inputs to downstream waters.
One commenter said that NWP 3
activities must comply with state or
local floodplain management
requirements.

Any proposed NWP 3 activity
conducted by a non-federal permittee
that might affect an ESA-listed species
or designated critical habitat requires a
PCN because of the requirements of
general condition 18. Cumulative effects
analyses under the National
Environmental Policy Act and Clean
Water Act section 404(b)(1) guidelines
have been conducted for the 2017 NWP
3. Those cumulative effects analyses are
presented in the national decision
document for this NWP. We do not
agree that compensatory mitigation
should be required for all activities
authorized by this NWP, because
maintenance activities generally cause
no more than minimal adverse
environmental effects. For those NWP 3
activities that require PCNs, district
engineers will determine whether
compensatory mitigation or another
form of mitigation is necessary to ensure
the proposed activities will result in no
more than minimal adverse
environmental effects, in accordance
with 33 CFR 330.1(e)(3). General
condition 12, soil erosion and sediment
controls, requires the use of appropriate
soil erosion and sediment controls for
NWP activities. General condition 10,
fills in 100-year floodplains, requires
fills in those floodplains to comply with
applicable Federal Emergency
Management Agency (FEMA)-approved
state or local floodplain management
requirements.

One commenter stated that
maintenance of any structure should not
create or maintain a fish passage barrier.
Another commenter recommended
adding terms to this NWP requiring
authorized activities to improve aquatic
life movements. One commenter
recommended that this NWP authorize
stream channelization to improve
aquatic life movements. One commenter
stated that maintenance of any structure
should not create or maintain a channel
restriction. One commenter stated that
treated wood should not be used for
maintenance activities to protect water
quality.

General condition 2, aquatic life
movements, requires NWP activities to
be constructed so that they do not
substantially disrupt the life cycle
movements of indigenous aquatic
species, unless the activity’s primary

purpose is to impound water. We can
only condition the NWP to minimize
adverse effects on aquatic life
movements so that those adverse effects
are no more than minimal, but actions
the permittee takes to improve aquatic
life movements in a waterbody may be
considered as mitigation that would be
considered in the district engineer’s
verification decision. While stream
channelization may benefit some
species, other species are likely to be
adverse affected by those activities
because they alter their habitat. General
condition 9, management of water
flows, requires that NWP activities
maintain water flows to the maximum
extent practicable, and that the capacity
of open waters should be maintained.
Treated wood may be considered a
suitable material for maintenance
activities, as long as the district engineer
determines that its use complies with
general condition 6, suitable material.

One commenter recommended adding
terms to this NWP to provide specific
requirements regarding slope stability.
One commenter asked whether it is
more appropriate to conduct pipeline
maintenance under NWP 3 or NWP 12.
One commenter said that NWP 3 should
authorize up to 200 linear feet of stream
realignment.

The appropriate slope for
maintenance activities should be
determined on a case-by-case basis, after
considering site- and activity-specific
factors. Either NWP 3 or NWP 12 may
be used to authorize pipeline
maintenance activities that require DA
authorization because they involve
discharges of dredged or fill material
into waters of the United States and/or
structures or work in navigable waters
of the United States. Stream realignment
is not a maintenance activity and may
be authorized by another NWP, a
regional general permit, or an individual
permit.

This NWP is reissued with the
modifications discussed above.

NWP 4. Fish and Wildlife Harvesting,
Enhancement, and Attraction Devices
and Activities. We did not propose any
changes to this NWP and we did not
receive any comments on this NWP.
This NWP is reissued without change.

NWP 5. Scientific Measurement
Devices. We did not propose any
changes to this NWP and we did not
receive any comments on this NWP.
This NWP is reissued without change.

NWP 6. Survey Activities. We did not
propose any changes to this NWP. One
commenter objected to the proposed
reissuance of this NWP, stating that
individual permits should be required
for these survey activities. Several
commenters requested a definition of
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“temporary pads” and asked for
clarification whether the use of timber
mats would be considered as fill for
access roads. Several commenters
suggested expanding this NWP to
include temporary access to survey
locations. One commenter said that
tribes should be provided with advance
notice of proposed NWP 6 activities.
Another commenter stated that wetland
areas should be protected to the extent
possible using best management
practices.

The activities authorized by this NWP
generally result in no more than
minimal adverse environmental effects
so authorization by general permit is
appropriate. In regions where there are
concerns that the activities authorized
by this NWP might result in more than
minimal individual and cumulative
adverse environmental effects, division
engineers have the authority to modify,
suspend, or revoke this NWP. We do not
think it is necessary to define the term
“temporary pad.” Timber mats may be
used for temporary access to survey
sites to minimize adverse environmental
effects. District engineers will determine
on a case-by-case basis whether the use
of timber mats requires DA
authorization as a discharge of fill
material into waters of the United
States. Temporary access activities
requiring DA authorization may be
authorized by NWP 33. For the 2017
NWPs, Corps districts have been
consulting with tribes to identify
regional conditions that protect tribal
trust resources. Corps districts may also
establish coordination procedures with
tribes to ensure that NWP 6 activities do
not cause more than minimal adverse
effects on tribal rights, protected tribal
resources, or tribal lands. Paragraph (a)
of general condition 23, mitigation,
requires adverse effects to jurisdictional
wetlands and other waters of the United
States to be minimized to the maximum
extent practicable on the project site.

One commenter requested that limits
be placed on exploratory trenching.
Another commenter recommended
limiting discharges of fill material to 25
cubic yards. This commenter also
suggested that project proponents
wanting to construct numerous small
pads with a total fill volume exceeding
25 cubic yards should be required to
obtain individual permits.

The requirements in NWP 6 for
exploratory trenching ensure that
impacts from those activities are
temporary and therefore a limit is
unnecessary. Likewise, because of the
nature of the activities authorized by
this NWP and the small volumes of
dredged or fill material involved in
those activities, it is not necessary to

add a 25 cubic yard limit. If there are
regional concerns about the volumes of
dredged or fill material being discharged
under this NWP, the division engineer
can modify this NWP and impose a
volume limit on regulated discharges.
Each temporary pad that is a single and
complete project is subject to the 1/10-
acre limit.

This NWP is reissued without change.

NWP 7. Outfall Structures and
Associated Intake Structures. In the
June 1, 2016, proposed rule, we did not
propose any changes to this NWP.
Several commenters said they support
the reissuance of this NWP. One
commenter recommended limiting bank
stabilization for outfall structures to 25
feet along the bank. One commenter
said that outfall structures should be
installed in a manner that avoids
permanent impacts to streams, and that
velocity dissipation devices should be
required to ensure that discharges from
outfalls do not cause erosion. One
commenter stated that outfall structures
should not be located immediately
adjacent to oyster or clam beds so that
those clams and oysters can continue to
be fit for human consumption. One
commenter said that outfall structures
should not be located in areas used by
fish for foraging or spawning, or in areas
inhabited by marine vegetation. Another
commenter said that advance notice of
proposed NWP 7 activities should be
provided to tribes to avoid unresolved
tribal treaty issues.

The stabilization of banks next to
outfall structures may be authorized by
NWP 13, and such activities would be
subject to the terms and conditions of
that NWP. A requirement to install
velocity dissipation devices is more
appropriately identified on a case-by-
case basis by district engineers when
they evaluate PCNs for activities
authorized by this NWP. General
condition 5, shellfish beds, protects
areas of concentrated shellfish
populations. Important fish spawning
areas are protected through the
requirements of general condition 3,
spawning areas. Division and district
engineers may modify, suspend, or
revoke this NWP if there are regional or
site-specific concerns about the effects
of outfall structures on shellfish,
spawning areas, or marine vegetation.
For the 2017 NWPs, Corps districts have
been consulting with tribes to identify
regional conditions that protect tribal
trust resources. Corps districts may also
establish coordination procedures with
tribes to ensure that NWP 7 activities do
not cause more than minimal adverse
effects on tribal rights, protected tribal
resources, or tribal lands.

This NWP is reissued without change.

NWP 8. Oil and Gas Structures on the
Outer Continental Shelf. We did not
propose any changes to this NWP. One
commenter objected to the proposed
reissuance of this NWP and said that
individual permits should be required
for these activities. Another commenter
stated that these activities should
require environmental impact
statements and consultation with the
National Marine Fisheries Service to
address potential impacts to marine
mammals.

For oil and gas structures on the outer
continental shelf, and for the purposes
of this NWP, the Corps’ authority is
limited to evaluating effects on
navigation and national security.
Because of their location on the outer
continental shelf, these activities are
unlikely to have more than minimal
adverse effects on navigation and
national security, but the PCN review
process will ensure compliance with
general permit requirements. A
proposed oil and gas structure on the
outer continental shelf that may result
in “take” of marine mammals requires
separate authorization under the Marine
Mammal Protection Act. Requests for
Marine Mammal Protection Act
incidental harassment or take
authorizations are obtained through a
separate process administered by the
National Oceans and Atmospheric
Administration.

This NWP is reissued without change.

NWP 9. Structures in Fleeting and
Anchorage Areas. We did not propose
any changes to this NWP. One
commenter said that the U.S. Coast
Guard does not establish anchorage or
fleeting areas and requested that this
language be removed from the NWP.
According to the U.S. Coast Guard’s
regulations at 33 CFR 101.105, a barge
fleeting facility means ““a commercial
area, subject to permitting by the Army
Corps of Engineers, as provided in 33
CFR part 322, part 330, or pursuant to
a regional general permit the purpose of
which is for the making up, breaking
down, or staging of barge tows.” The
barge fleeting activity would have to be
authorized by the Corps under section
10 of the Rivers and Harbors Act of
1899, rather than being designated by
the U.S. Coast Guard.

We have modified this NWP by
removing the phrase “the U.S. Coast
Guard has established” and adding the
phrase “have been established” after the
word ‘““areas.” This modification will
provide authorization under section 10
of the Rivers and Harbors Act of 1899
for barge fleeting activities that have not
been covered because of the wording of
NWP 9 that has been in place since
1982.
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This NWP is reissued with the
modification discussed above.

NWP 10. Mooring buoys. We did not
propose any changes to this NWP. One
commenter said that compensatory
mitigation should be required for all
NWP 10 activities. Several commenters
requested that the Corps provide tribes
with advance notice of proposed NWP
10 activities and consult on those
activities. One commenter stated that
the Corps should conduct a study of the
entire shoreline of Puget Sound to
assess the impact of NWP 10 activities.
One commenter recommended
prohibiting the use of NWP 10 in any
waterbody where downgrades or
closures of shellfish beds occur because
of the number of vessels in the
waterway. Several commenters
suggested limiting the density of
mooring buoys to one per acre. Several
commenters recommended require
PCNs for all NWP 10 activities.

Activities authorized by this NWP do
not result in losses of aquatic resources
and, as a general rule, do not require
compensatory mitigation. Mooring
buoys are located in open waters and
float on those waters. The anchor used
to secure the mooring buoy occupies
little of the bottom of the waterbody. In
addition, mooring buoys can help
reduce the adverse effects the use of
vessels can have on bottom habitat of
navigable waters, by reducing the use of
anchors that disturbs that bottom habitat
each time an anchor is used. For
example, mooring buoys can be a
mitigation measure to reduce adverse
effects to corals.

For the 2017 NWPs, Corps districts
have been consulting with tribes to
identify regional conditions that protect
tribal trust resources. Corps districts
may also establish coordination
procedures with tribes to ensure that
NWP 10 activities do not cause more
than minimal adverse effects on tribal
rights, protected tribal resources, or
tribal lands. Regional concerns about
the mooring buoys authorized by this
NWP are more appropriately addressed
by division and district engineers, who
have the authority to modify, suspend,
or revoke NWP authorizations on a
regional or activity-specific basis. The
Corps does not regulate the discharge of
pollutants from boats, discharges of
stormwater, or non-point source
pollutants that cause restrictions or
closures of shellfish beds.

We do not agree that there should be
a national limit of one mooring buoy per
acre. Mooring buoys are small structures
that cause no more than minimal
individual and cumulative
environmental effects, but in areas
where there is potential for these

activities to result in more than minimal
adverse environmental effects, division
and district engineers will use their
authorities to modify, suspend, or
revoke NWP 10 authorizations as
appropriate. Division engineers can
modify this NWP to require PCNs in
certain waterbodies.

This NWP is reissued without change.

NWP 11. Temporary Recreational
Structures. We did not propose any
changes to this NWP and did not receive
any comments on this NWP. This NWP
is reissued without change.

NWP 12. Utility Line Activities. In the
June 1, 2016, proposed rule we
proposed to make several changes to
this NWP. We proposed to clarify that
this NWP authorizes discharges of
dredged or fill material into waters of
the United States and structures or work
in navigable waters of the United States
for crossings of those waters associated
with the construction, maintenance,
repair, and removal of utility lines. In
addition, we proposed to modify the
definition of “utility line” to make it
clear that utility lines can also include
optic cables and other lines that
communicate through the internet. We
also proposed to add a paragraph to this
NWP to authorize, to the extent that DA
authorization is required, discharges of
dredged or fill material into waters
subject to section 404 of the Clean Water
Act and structures and work in waters
subject to section 10 of the Rivers and
Harbors Act of 1899, necessary to
remediate inadvertent returns of drilling
fluids that can occur during horizontal
directional drilling operations to install
utility lines under jurisdictional waters
and wetlands. Other proposed changes
to NWP 12 are discussed in more detail
in the preamble to the June 1, 2016,
proposal (see 81 FR 35198-35199).

Several commenters expressed their
support for the proposed modifications
to NWP 12. Some of these commenters
agreed with the clarification that, for
utility lines authorized by NWP 12, the
Corps is only authorizing regulated
activities to cross waters of the United
States, including navigable waters.
Several commenters said that utility
lines crossing multiple waterbodies
should require individual permits,
instead of authorizing each separate and
distant crossing by NWP. In contrast,
several commenters said they support
the use of NWP 12 to authorize separate
and distant crossings of waters of the
United States. One commenter
suggested clarifying that “crossing” only
refers to regulated activities, and not to
activities such as horizontal directional
drilling and aerial crossing of
jurisdictional waters. Several
commenters said this NWP does not

authorize activities that are similar in
nature. A couple of these commenters
asserted that this NWP does not
authorize activities that are similar in
nature because pipelines can carry a
variety of types of fluids, some of which
are harmful and some of which are
benign. Other commenters made the
“not similar in nature” objection, stating
that pipelines that carry fluids such as
oil are different than pipelines that carry
water or sewage, which are different
than utility lines that carry electricity.

We are retaining the long-standing
practice articulated in the NWP
regulations at 33 CFR 330.2(i), in which
each separate and distant crossing of
waters of the United States is authorized
by NWP. The utility line activities
authorized by NWP 12 are similar in
nature because they involve linear
pipes, cables, or wires to transport
physical substances or electromagnetic
energy from a point of origin to a
terminal point. For the purposes of this
NWP, the term “‘crossing” refers to
regulated activities. However, it should
be noted that installing utility lines
under a navigable water of the United
States subject to section 10 of the Rivers
and Harbors Act of 1899 via horizontal
directional drilling, as well as aerial
crossings of those navigable waters,
require authorization under section 10
of the Rivers and Harbors Act of 1899.
The substations, tower foundations,
roads, and temporary fills that are also
authorized by NWP 12 (when those
activities require Department of the
Army (DA) authorization) are integral to
the fulfilling the purpose of utility lines,
and thus fall within the “categories of
activities that are similar in nature”
requirement for general permits stated
in section 404(e) of the Clean Water Act.

Many commenters objected to the
reissuance of NWP 12, stating that it
authorizes oil and gas pipelines that
should be subject to the individual
permit process instead. Many
commenters said that these activities
should be subject to a public review
process. Many of these commenters
cited the risk of oil spills as a reason
why oil pipelines should be evaluated
under the Corps’ individual permit
process. Many commenters based their
concerns on their views that the Corps
is the only federal agency that regulates
oil pipelines.

The Corps does not regulate oil and
gas pipelines, or other types of
pipelines, per se. For utility lines,
including oil and gas pipelines, our
legal authority is limited to regulating
discharges of dredged or fill material
into waters of the United States and
structures or work in navigable waters
of the United States, under section 404
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of the Clean Water Act and section 10
of the Rivers and Harbors Act of 1899,
respectively. We do not have the
authority to regulate the operation of oil
and gas pipelines, and we do not have
the authority to address spills or leaks
from oil and gas pipelines. General
condition 14, proper maintenance,
requires that NWP activities, including
NWP 12 activities, be properly
maintained to ensure public safety. The
proper maintenance required by general
condition 14 also ensures compliance
with the other NWP general conditions,
many of which are designed to protect
the environment, as well as any regional
conditions imposed by the division
engineer and activity-specific
conditions imposed by the district
engineer. In addition, we do not have
the legal authority to regulate the
construction, maintenance, or repair of
upland segments of pipelines or other
types of utility lines. For example, for a
recent oil pipeline (e.g., the Flanagan
South pipeline), the segments of the oil
pipeline that were subject to the Corps’
jurisdiction (i.e., the crossings of waters
of the United States, including
navigable waters of the United States,
that were authorized by the 2012 NWP
12) was only 2.3% of the total length of
the pipeline; the remaining 97.7% of the
oil pipeline was constructed in upland
areas outside of the Corps’ jurisdiction.
Interstate natural gas pipelines are
regulated by the Federal Energy
Regulatory Commission. The Federal
Energy Regulatory Commission also
regulates some electric transmission
projects.

There are other federal laws that
address the operation of pipelines and
spills and leaks of substances from
pipelines. Those laws are administered
by other federal agencies. Under the
Natural Gas Pipeline Safety Act of 1968,
the Department of Transportation (DOT)
regulates pipeline transportation of
natural gas and other gases. The DOT
also regulates the transportation and
storage of liquefied natural gas. Under
the Hazardous Liquid Pipeline Safety
Act, the DOT regulates pipeline
transportation of hazardous liquids
including crude oil, petroleum
products, anhydrous ammonia, and
carbon dioxide. The DOT administers
its pipeline regulations through the
Office of Pipeline Safety (OPS), which is
in its Pipelines and Hazardous Materials
Safety Administration (PHMSA).
Specific to oil pipelines, the PHMSA is
responsible for reviewing oil spill
response plans for onshore oil pipelines.

Oil spills are also addressed through
the Oil Pollution Act of 1990, which is
administered by the U.S. Environmental
Protection Agency and the U.S. Coast

Guard. Under the Oil Pollution Act of
1990, EPA is responsible for addressing
oil spills occurring in inland waters and
the U.S. Coast Guard is responsible for
addressing oil spills in coastal waters
and deepwater ports. The U.S. EPA has
issued regulations governing its oil spill
prevention program, and requires oil
spill prevention, control, and
countermeasures, and facility response
plans (see 40 CFR part 300 and 40 CFR
part 112). Oil spill prevention, control,
and countermeasures are intended to
ensure that oil facilities prevent
discharges of oil into navigable waters
or adjoining shorelines. Their facility
response plan regulations require
certain facilities to submit response
plans to address worst case oil
discharges or threats of a discharge. The
U.S. Coast Guard has the authority to
ensure the effective cleanup of oil spills
in coastal waters and require actions
that prevent further discharges of oil
from the source of the oil spill.
Activities regulated under section 404 of
the Clean Water Act and/or section 10
of the Rivers and Harbors Act that are
determined by the U.S. EPA or U.S.
Coast Guard to be necessary to respond
to discharges or releases of oil or
hazardous substances may be
authorized by NWP 20.

Many commenters based their
objections to the reissuance of NWP 12
on the inability for public involvement
to occur during the Corps’ NWP
verification process for specific
pipelines. Many commenters said the
Corps’ authorization process should be
modified to prevent the segmentation of
pipelines and that the Corps should
fully evaluate the environmental
impacts of individual fossil fuel
pipelines, including the burning of
those fossil fuels. Many commenters
cited climate change as a reason why oil
and gas pipelines should be evaluated
under the individual permit process
instead of the Corps using NWP to
authorize crossings of waters of the
United States.

The purpose of the NWPs, as well as
regional general permits, is to provide a
streamlined authorization process for
activities that result in no more than
minimal individual and cumulative
adverse environmental effects. When
section 404(e) of the Clean Water Act
became law in 1977, lawmakers
endorsed the general permit concept
that was developed by the Corps in its
1975 and 1977 regulations (see 40 FR
31335 and 42 FR 37140, 37145
respectively). For the issuance or
reissuance of NWPs and other general
permits, the public involvement process
occurs during the development of the
general permit. If public notices were

required to authorize specific activities
after the NWP or other general permit
was issued, it would not provide the
streamlined process intended by
Congress. Individual pipelines may be
able to operate independently to
transport substances from a point of
origin to a terminal point, even though
they may be part of a larger network of
pipelines. The Corps may authorize
these independent pipelines, if all
crossings of waters of the United States
involving regulated activities qualify for
NWP authorization.

The Corps does not have the legal
authority to regulate the burning of
fossil fuels that are transported by
pipelines where the Corps authorized
crossings of waters of the United States
by NWP 12, other general permits, or
individual permits. Therefore, in its
environmental documentation the Corps
is not required to fully evaluate the
burning of fossil fuels, except to
respond to specific comments submitted
in response to a proposed rule (in the
case of these NWPs) or comments
submitted in response to a public notice
for an individual permit application.

Activities authorized by NWP 12 are
currently playing, and will continue to
play, and important role in helping the
nation achieve goals regarding the
increased reliance on clean energy
projects to meet the energy needs of its
populace, to help reduce emissions of
greenhouse gases that contribute to
climate change. Clean energy projects
include the construction, operation, and
maintenance of more efficient and
cleaner fossil-fuel energy generation
facilities, nuclear power plants, and
renewable energy generation projects
that use solar and wind energy. Natural
gas and electricity transmission and
distribution systems will also need to be
constructed or upgraded to bring clean
energy to consumers.

The utility line activities authorized
by NWP 12 will continue to be needed
by society, including the goods and
services transported by those utility
lines. In areas of increasing
temperatures, there will be increased
demand for air conditioning and the
energy needed to run air conditioners.
Some areas of the country will receive
less precipitation, and their water needs
may need to be fulfilled through the
construction and operation of utility
lines that carry water to those areas that
need additional water.

One commenter said that for any oil
pipeline that affects aboriginal, historic
treaty or reservation lands of an Indian
tribe, the terms of NWP 12 should
require consultation with all affected
tribes and that any permit decision
protect the full range of tribal rights
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under federal law. Two commenters
stated that all NWP 12 activities should
require pre-construction notification to
ensure that consultation occurs with
tribes on any utility line that may affect
protected tribal resources, tribal rights,
or Indian lands. One of these
commenters said that general condition
17 in effect delegates the Corps’ tribal
trust responsibility to project
proponents, and that the vast majority of
impacts to waters of the United States
can occur without notification to the
Corps.

Activities authorized by NWP 12 must
comply with general condition 17, tribal
rights, and general condition 20, historic
properties. We have modified general
condition 17 to more effectively address
the Corps’ responsibilities regarding
tribal rights (including treaty rights),
protected tribal resources, and tribal
lands. For the 2017 NWPs, district
engineers have been consulting with
tribes to identify regional conditions
that will facilitate compliance with
general conditions 17 and 20. As a
result of this consultation, district
engineers can establish coordination
procedures to identify utility line
activities that require government-to-
government consultation to protect
tribal trust resources and tribal treaty
rights. These consultations will be done
in accordance with the Corps’ tribal
policy principles. Further information
on the Corps’ tribal policy principles is
available at: http://
www.usace.army.mil/Missions/Civil-
Works/Tribal-Nations/. In fulfilling its
trust responsibilities to tribes, the Corps
follows the Department of Defense
American Indian and Alaska Native
Policy. The Corps’ tribal trust
responsibilities apply to the activities
regulated by the Corps, and do not
extend to associated activities that the
Corps does not have the authority to
regulate, such as activities in upland
areas outside of the Corps’ legal control
and responsibility.

The consultation between Corps
districts and tribes that has been
conducted for these NWPs can result in
additional procedures or regional
conditions to protect tribal trust
resources. District engineers will work
to establish procedures with interested
tribes to coordinate on specific NWP 12
activities to assist the Corps in
executing its tribal trust responsibilities,
or add mitigation requirements that the
district engineer determines are
necessary to ensure that the verified
NWP activity results in no more than
minimal individual and cumulative
adverse environmental effects. Division
engineers will, as necessary, impose
regional conditions on this NWP,

including requiring more activities to
require pre-construction notification, to
ensure that these activities do not cause
more than minimal adverse effects on
tribal rights, protected tribal resources,
or tribal lands. When a Corps district
receives a pre-construction notification
that triggers a need to consult with one
or more tribes, that consultation will be
completed before the district engineer
makes his or her decision on whether to
issue the NWP verification. Regional
conditions and coordination procedures
can help ensure compliance with
general condition 17. The Corps does
not, and cannot, delegate its tribal trust
responsibilities to permit applicants.

One commenter said that NWP 12
should prohibit construction in waters
of the United States until all other
federal and state permits are issued for
pipelines. One commenter suggested
adding language that allows temporary
impacts for repair of a utility line
parallel a bank, which is not a
“crossing.” Several commenters stated
that this NWP should not authorize
activities in regions in Appalachia
because it is not possible to mitigate
impacts in those mountainous areas.
Two commenters said this NWP should
require the use of best management
practices to control release of sediments
during construction.

Paragraph 2 of Section E, “Further
Information,” states that the NWPs do
not remove the need to obtain other
required federal, state, or local
authorizations as required by law. The
NWPs have a 45-day review period
(with some exceptions), so district
engineers cannot wait for all other
federal, state, or local authorizations to
be issued. Otherwise, the proposed
NWP activity would be authorized after
the 45-day period passed with no
response from the Corps. The default
NWP authorization would not have any
activity-specific conditions, such as
mitigation requirements, to ensure that
the adverse environmental effects are no
more than minimal. This NWP
authorizes temporary fills to construct a
utility line. Concerns about the use of
this NWP in Appalachia are more
appropriately addressed by the
appropriate division engineer, who has
the authority to modify, suspend, or
revoke the NWP in a specific region.
General condition 12 requires the use of
soil and erosion controls to ensure that
sediments associated with an NWP
activity are not released downstream.

Several commenters suggested
changing the acreage limit from V2-acre
to 1 acre. Some commenters said the V2-
acre limit is too high, and some
commenters stated that the Vz-acre limit
is appropriate. A number of commenters

recommended imposing an acreage limit
that would place a cap on losses of
waters of the United States for the entire
utility line. A few commenters
recommended reducing the 2-acre limit
to Ya-acre. One commenter said the /2-
acre limit should apply to the entire
utility line, not to each separate and
distant crossing. One commenter
recommended establishing an acreage
limit based on a county or state.
Another commenter suggested applying
the acreage limit to a waterbody. One
commenter stated that this NWP should
not authorize waivers of the 2-acre
limit. Two commenters said that stream
impacts should be limited to 300 linear
feet, especially in headwater streams.

We are retaining the z-acre limit for
this NWP because we believe it is an
appropriate limit for authorizing most
utility line activities that have no more
than minimal individual and
cumulative adverse environmental
effects. Division engineers can modify
this NWP on a regional level to reduce
the acreage limit if necessary to ensure
that no more than minimal adverse
environmental effects occur in that
region. We do not agree that the acreage
limit should apply to the entire utility
line because the separate and distant
crossings of waters of the United States
are usually at separate waterbodies
scattered along the length of the utility
line, and are often in different
watersheds especially for utility lines
that run through multiple counties,
states, or Corps districts. For utility
lines that cross the same waterbody
(e.g., ariver or stream) at separate and
distant locations, the distance between
those crossings will usually dissipate
the direct and indirect adverse
environmental effects so that the
cumulative adverse environmental
effects are no more than minimal. If the
district engineer determines after
reviewing the PCN that the cumulative
adverse environmental effects are more
than minimal, after considering a
mitigation proposal provided by the
project proponent, he or she will
exercise discretionary authority and
require an individual permit.

The %/z-acre limit cannot be waived.
We do not believe it is necessary to
impose a 300 linear foot limit for the
loss of stream bed because most utility
line crossings are constructed
perpendicular, or nearly perpendicular,
to the stream. In addition, most utility
line crossings consist of temporary
impacts. This NWP requires PCNs for
proposed utility lines constructed
parallel to, or along, a stream bed, and
the district engineer will evaluate the
adverse environmental effects and
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determine whether NWP authorization
is appropriate.

Several commenters said this NWP
does not authorize oil pipelines. One
commenter said that the requirement
that utility lines result in “no change in
pre-construction contours” will not
prevent changes in habitats or physical
features in some streams, and utility
lines may become exposed over time.
One commenter objected to the
requirement that there must be no
change in pre-construction contours,
because it is a new requirement and
would require the permittee to complete
a pre- and post- construction survey.
One commenter said this NWP should
not authorize mechanized landclearing
in forested wetlands or scrub-shrub
wetlands. Two commenters supported
the addition of “internet” to the list of
examples of utility lines. One
commenter recommended removal of
the reference to “telegraph lines” from
the list of types of utility lines covered
by this NWP.

This NWP authorizes crossings of
waters of the United States that are part
of utility lines used to transport any
““gaseous, liquid, liquescent, or slurry
substance” which includes oil. We
acknowledge that the construction and
maintenance of utility lines in
jurisdictional waters and wetlands will
result in some changes to the structure
of waters and wetlands and to the
ecological functions and services
provided by those waters and wetlands.
There is often conversion of wetland
types within utility line rights-of-way
and those conversions often need to be
permanently maintained while the
utility line is operational. Periodic
maintenance may be necessary to
respond to erosion exposing utility lines
that were buried when they were
constructed. The requirement to ensure
that there are no changes in pre-
construction contours of waters of the
United States does not mandate pre- and
post-construction surveys. Compliance
with this requirement can usually be
accomplished by examining the nearby
landscape to determine if there has been
a change in pre-construction contours.
The NWP requires PCNs for mechanized
landclearing in the utility line right-of-
way so that district engineers can
evaluate those proposed activities and
determine whether they qualify for
NWP authorization and whether
compensatory mitigation is necessary to
ensure no more than minimal adverse
environmental effects in accordance
with general condition 23, mitigation.
We have retained the internet as a form
of communication that may be
transmitted by utility lines. We do not
see the need to remove “telegraph

messages’’ from the type of
communications that may be conveyed
by utility lines because there may be
some use of telegraph messages by
historic societies or other entities. Some
of the existing utility lines that
previously conveyed telegraph messages
may now carry other forms of
communication.

One commenter recommended
modifying NWP 12 to authorize
activities associated with wireless
communication facilities, because these
facilities could be considered
substations. Two commenters said that
NWP 12 should not authorize the
construction or expansion of utility line
substations because these facilities
should not be located in waters of the
United States. Several commenters said
that utility line substations and access
roads should not be limited to non-tidal
waters of the United States to allow
them to be constructed in all waters of
the United States.

The substations authorized by this
NWP must be associated with utility
lines. With wireless telecommunication
facilities, there are no utility lines
connecting the various facilities because
they transmit their information via
electromagnetic waves traveling through
the atmosphere. The construction of
wireless communication facilities that
involves discharges of dredged or fill
material into waters of the United States
may be authorized by NWP 39 or other
NWPs. For some utility lines, it may not
be practicable or feasible to locate a
substation outside of waters of the
United States. As long as the
construction or expansion of the
proposed utility line substation results
in no more than minimal adverse
environmental effects, it can be
authorized by this NWP. We believe that
it is necessary to limit the construction
of utility line substations and access
roads to non-tidal wetlands (except for
non-tidal wetlands adjacent to tidal
waters) to ensure that NWP 12 only
authorizes activities that result in no
more than minimal adverse
environmental effects. Conducting those
activities in tidal waters and wetlands,
and in non-tidal wetlands adjacent to
tidal waters is more likely to result in
more than minimal adverse
environmental effects.

One commenter expressed opposition
to moving the provisions authorizing
access roads to NWPs 14 and 33. One
commenter said that this NWP should
not authorize access roads, because
those roads can cause fragmentation of
the landscape.

We did not propose to move the
provisions authorizing the construction
of utility line access roads to NWPs 14

and 33. We have retained the access
road provision in this NWP. The Corps
only regulates those portions of access
roads that require DA authorization
because they involve regulated activities
in jurisdictional waters and wetlands.
The Corps does not regulate access
roads constructed in upland areas that,
in many areas of the country, are more
likely to result in substantial habitat
fragmentation. In those areas of the
country where much of the landscape is
comprised of wetlands, utility line
access roads are more likely to exceed
the 1/2-acre limit and thus require
individual permits. District engineers
will review PCNs with proposed access
roads and determine whether the
proposed activities will have more than
minimal adverse environmental effects
on wetland functions, including habitat
connectivity.

In the June 1, 2016, proposed rule, we
proposed to add a paragraph to NWP 12
to authorize, to the extent that DA
authorization is required, discharges of
dredged or fill material into waters of
the United States, and structures and
work in navigable waters, necessary to
remediate inadvertent returns of drilling
fluids that can occur during horizontal
directional drilling operations to install
utility lines below jurisdictional waters
and wetlands. An inadvertent return
occurs when drilling fluids are released
through fractures in the bedrock and
flow to the surface, and possibly into a
river, stream, wetland, or other type of
waterbody. For NWP 12 activities where
there is the possibility of such
inadvertent returns, district engineers
may add conditions to the NWP 12
verification requiring activity-specific
remediation plans to address these
situations, should they occur during the
installation or maintenance of the utility
line.

The fluids used for directional
drilling operations consist of a water-
bentonite slurry and is not a material
that can be considered ““fill material”
under 33 CFR 323.2(e). This water-
bentonite mixture is not a toxic or
hazardous substance, but it can
adversely affect aquatic organisms if
released into bodies of water. Because
these drilling fluids are not fill material,
inadvertent returns of these drilling
fluids are not regulated under section
404 of the Clean Water Act. However,
activities necessary to contain and clean
up these drilling fluids may require DA
