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DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

33 CFR Chapter I

[COE-2015-0017]

RIN 0710-AA73

Issuance and Reissuance of
Nationwide Permits

AGENCY: Army Corps of Engineers, DoD.
ACTION: Final rule.

SUMMARY: The U.S. Army Corps of
Engineers (Corps) is reissuing 50
existing nationwide permits (NWPs),
general conditions, and definitions,
with some modifications. The Corps is
also issuing two new NWPs and one
new general condition. The effective
date for the new and reissued NWPs is
March 19, 2017. These NWPs will
expire on March 18, 2022. The NWPs
will protect the aquatic environment
and the public interest while effectively
authorizing activities that have no more
than minimal individual and
cumulative adverse environmental
effects.

DATES: These NWPs, general conditions,
and definitions will go into effect on
March 19, 2017.

ADDRESSES: U.S. Army Corps of
Engineers, Attn: CECW—-CO-R, 441 G
Street NW., Washington, DC 20314—
1000.

FOR FURTHER INFORMATION CONTACT: Mr.
David Olson at 202—-761-4922 or access
the U.S. Army Corps of Engineers
Regulatory Home Page at http://
www.usace.army.mil/Missions/
CivilWorks/
RegulatoryProgramandPermits.aspx.

SUPPLEMENTARY INFORMATION:

Executive Summary

The U.S. Army Corps of Engineers
(Corps) issues nationwide permits
(NWPs) to authorize certain activities
that require Department of the Army
permits under Section 404 of the Clean
Water Act and/or Section 10 of the
Rivers and Harbors Act of 1899. The
purpose of this regulatory action is to
reissue 50 existing NWPs and to issue
two new NWPs. In addition, one new
general condition is being issued. The
NWPs can only be issued for a period
of no more than five years and cannot
be extended. These 52 NWPs go into
effect on March 19, 2017 and expire on
March 18, 2022.

The NWPs authorize activities that
have no more than minimal individual
and cumulative adverse environmental

effects. The NWPs authorize a variety of
activities, such as aids to navigation,
utility line crossings, erosion control
activities, road crossings, stream and
wetland restoration activities,
residential developments, mining
activities, commercial shellfish
aquaculture activities, and agricultural
activities. The two new NWPs authorize
the removal of low-head dams and the
construction and maintenance of living
shorelines. Some NWP activities may
proceed without notifying the Corps, as
long as those activities comply with all
applicable terms and conditions of the
NWPs, including regional conditions
imposed by division engineers. Other
NWP activities cannot proceed until the
project proponent has submitted a pre-
construction notification to the Corps,
and for most NWPs that require pre-
construction notifications the Corps has
45 days to notify the project proponent
whether the activity is authorized by
NWP.

Background

The U.S. Army Corps of Engineers
(Corps) issues nationwide permits
(NWPs) to authorize activities under
Section 404 of the Clean Water Act and
Section 10 of the Rivers and Harbors Act
of 1899 that will result in no more than
minimal individual and cumulative
adverse environmental effects. The
NWPs can only be issued for a period
of five years or less, unless the Corps
reissues those NWPs (see 33 U.S.C.
1344(e) and 33 CFR 330.6(b)). We are
reissuing 50 existing NWPs and issuing
two new NWPs. These NWPs will go
into effect on March 19, 2017, and will
expire on March 18, 2022. Division
engineers will add regional conditions
to these NWPs to ensure that, on a
regional basis, these NWPs only
authorize activities that have no more
than minimal individual and
cumulative adverse environmental
effects.

Section 404(e) of the Clean Water Act
provides the statutory authority for the
Secretary of the Army, after notice and
opportunity for public hearing, to issue
general permits on a nationwide basis
for any category of activities involving
discharges of dredged or fill material
into waters of the United States. The
Secretary’s authority to issue general
permits has been delegated to the Chief
of Engineers and his or her designated
representatives. Nationwide permits are
a type of general permit issued by the
Chief of Engineers and are designed to
regulate with little, if any, delay or
paperwork certain activities in
jurisdictional waters and wetlands that
have no more than minimal adverse
environmental impacts (see 33 CFR

330.1(b)). Activities authorized by
NWPs and other general permits must
be similar in nature, cause only minimal
adverse environmental effects when
performed separately, and will have
only minimal cumulative adverse effect
on the environment (see 33 U.S.C.
1344(e)(1)). Nationwide permits can also
be issued to authorize activities
pursuant to Section 10 of the Rivers and
Harbors Act of 1899 (see 33 CFR
322.2(f)). The NWP program is designed
to provide timely authorizations for the
regulated public while protecting the
Nation’s aquatic resources.

The phrase “minimal adverse
environmental effects when performed
separately” refers to the direct and
indirect adverse environmental effects
caused by a specific activity authorized
by an NWP. The phrase “minimal
cumulative adverse effect on the
environment” refers to the collective
direct and indirect adverse
environmental effects caused by the all
the activities authorized by a particular
NWP during the time period that NWP
is in effect (which can be no more than
5 years) in a specific geographic region.
The appropriate geographic area for
assessing cumulative effects is
determined by the decision-making
authority for the general permit. For
each NWP, Corps Headquarters prepares
national-scale cumulative effects
analyses. Division engineers consider
cumulative effects on a regional basis
(e.g., a state, Corps district, or other
geographic area) when determining
whether to modify, suspend, or revoke
NWPs on a regional basis (see 33 CFR
330.5(c)). When evaluating NWP pre-
construction notifications (PCNs),
district engineers evaluate cumulative
adverse environmental effects in an
appropriate geographic area (e.g.,
watershed, ecoregion, Corps district
geographic area of responsibility, other
geographic region).

When Corps Headquarters issues or
reissues an NWP, it conducts a national-
scale cumulative impact assessment in
accordance with the National
Environmental Policy Act (NEPA)
definition of “cumulative impact” at 40
CFR part 1508.7. The NEPA cumulative
effects analysis prepared by Corps
Headquarters for an NWP examines the
impact on the environment which
results from the incremental impact of
its action (i.e., the activities that will be
authorized by that NWP) and adds that
incremental impact to “other past,
present, and reasonably foreseeable
future actions regardless of what agency
(Federal or non-Federal) or person
undertakes such other actions” (40 CFR
1508.7). In addition to environmental
impacts caused by activities authorized
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by the NWP, other NWPs, and other
types of DA permits, the Corps’ NEPA
cumulative effects analysis in each of its
national decision documents discusses,
in general terms, the environmental
impacts caused by other past, present,
and reasonably foreseeable future
Federal, non-Federal, and private
actions. For example, wetlands and
other aquatic ecosystems are affected by
a wide variety of Federal, non-Federal,
and private actions that involve land
use/land cover changes, pollution,
resource extraction, species
introductions and removals, and climate
change (Millennium Ecosystem
Assessment (MEA) 2005b).

Corps Headquarters fulfills the
requirements of NEPA when it finalizes
the environmental assessment in its
national decision document for the
issuance or reissuance of an NWP. An
NWP verification issued by a district
engineer does not require separate
NEPA documentation. (See 53 FR 3126,
the Corps’ final rule for implementing
the National Environmental Policy Act,
which was published in the February 3,
1988, issue of the Federal Register.)
When a district engineer issues an NWP
verification, he or she is merely
verifying that the activity is authorized
by an NWP issued by Corps
Headquarters. That verification is
subject to any activity-specific
conditions added to the NWP
authorization by the district engineer.
When reviewing a request for an NWP
verification, the district engineer
considers, among other factors, the
“cumulative adverse environmental
effects resulting from activities
occurring under the NWP” (33 CFR
330.5(d)(1)). When documenting the
decision to issue an NWP verification,
the district engineer will explain that
the NWP activity, plus any applicable
regional conditions and any activity-
specific conditions added by the district
engineer (e.g., mitigation requirements)
will ensure that the adverse
environmental effects caused by the
NWP activity will only be minimal on
an individual and cumulative basis.

If an NWP authorizes discharges of
dredged or fill material into waters of
the United States, the Corps also
conducts a national-scale cumulative
effects analysis in accordance with the
Clean Water Act section 404(b)(1)
Guidelines. The 404(b)(1) Guidelines
approach to cumulative effects analysis
for the issuance or reissuance of general
permits is described at 40 CFR part
230.7(b).

For each NWP, Corps Headquarters
issues a decision document, which
includes a NEPA environmental
assessment, a public interest review,

and if applicable, a 404(b)(1) Guidelines
analysis. Each NWP is a stand-alone
general permit.

When the Corps issues or reissues an
NWP, Corps divisions are required to
prepare supplemental decision
documents to provide regional analyses
of the environmental effects of that
NWP. Those supplemental decision
documents are not subject to a public
notice and comment process. The
supplemental decision documents also
support the division engineer’s decision
to modify, suspend, or revoke the NWP
in a particular region. An NWP is
modified on a regional basis through the
addition of regional conditions, which
restricts the use of the NWP in the
geographic area(s) where those regional
conditions apply. The supplemental
decision document includes a regional
cumulative effects analysis, and if the
NWP authorizes discharges of dredged
or fill material into waters of the United
States, a regional 404(b)(1) Guidelines
cumulative effects analysis. The
geographic region used for the
cumulative effects analyses in a
supplemental decision document is at
the division engineer’s discretion. In the
supplemental decision document, the
division engineer may evaluate
cumulative effects of the NWP at the
scale of a Corps district, state, or other
geographic area, such as a watershed or
ecoregion. If the division engineer is not
suspending or revoking the NWP in a
particular region, the supplemental
decision document also includes a
statement finding that the use of that
NWP in the region will cause only
minimal individual and cumulative
adverse environmental effects.

For some NWPs, the project
proponent may proceed with the NWP
activity as long as he or she complies
with all applicable terms and
conditions, including applicable
regional conditions. When required,
Clean Water Act section 401 water
quality certification and/or Coastal Zone
Management Act consistency
concurrence must be obtained or waived
(see general conditions 25 and 26,
respectively). Other NWPs require
project proponents to notify Corps
district engineers of their proposed
activities prior to conducting regulated
activities, so that the district engineers
can make case-specific determinations
of NWP eligibility. The notification
takes the form of a pre-construction
notification (PCN). The purpose of a
PCN is to give the district engineer an
opportunity to review a proposed NWP
activity (generally 45 days after receipt
of a complete PCN) to ensure that the
proposed activity qualifies for NWP
authorization. If it does not qualify for

NWP authorization, the district engineer
will inform the applicant and advise
him or her on the process for applying
for another form of Department of the
Army (DA) authorization. The PCN
requirements for the NWPs are stated in
the text of those NWPs, as well as a
number of general conditions, especially
general condition 32. Paragraph (b) of
general condition 32 lists the
information required for a complete
PCN.

Twenty-one of the NWPs require
PCNss for all activities, including the two
new NWPs. Twelve of the proposed
NWPs require PCNs for some authorized
activities. Nineteen of the NWPs do not
require PCNs, unless pre-construction
notification is required to comply with
certain general conditions or regional
conditions imposed by division
engineers. All NWPs require PCNs for
any proposed NWP activity undertaken
by a non-federal entity that might affect
listed species or designated critical
habitat under the Endangered Species
Act (see general condition 18 and 33
CFR part 330.4(f)(2)). All NWPs require
PCNs for any proposed NWP activity
undertaken by a non-federal entity that
may have the potential to cause effects
to historic properties listed, or eligible
for listing in, the National Register of
Historic Places (see general condition 20
and 33 CFR part 330.4(g)(2)).

Except for NWPs 21, 49, and 50, and
activities conducted by non-Federal
permittees that require PCNs under
paragraph (c) of general conditions 18
and 20, if the Corps district does not
respond to the PCN within 45 days of
a receipt of a complete PCN the activity
is authorized by NWP (see 33 CFR
330.1(e)(1)). Regional conditions
imposed by division engineers may also
add PCN requirements to one or more
NWPs.

When a Corps district receives a PCN,
the district engineer reviews the PCN
and determines whether the proposed
activity will result in no more than
minimal individual and cumulative
adverse environmental effects. The
district engineer applies the criteria in
paragraph 2 of section D, “District
Engineer’s Decision.” If the district
engineer reviews the PCN and
determines that the proposed activity
will result in more than minimal
individual and cumulative adverse
environmental effects, he or she will
notify that applicant and offer the
prospective permittee the opportunity to
submit a mitigation proposal to reduce
the adverse environmental effects so
that they are no more than minimal (see
33 CFR 330.1(e)(3)).

Mitigation requirements for NWP
activities can include permit conditions
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(e.g., time-of-year restrictions or use of
best management practices) to avoid or
minimize adverse effects on certain
species or other resources. Mitigation
requirements may also consist of
compensatory mitigation requirements
to offset authorized losses of
jurisdictional waters and wetlands so
that the net adverse environmental
effects are no more than minimal. Any
compensatory mitigation that the
district engineer requires for an NWP
activity must comply with the Corps’
compensatory mitigation regulations at
33 CFR part 332.

At the conclusion of his or her review
of the PCN, the district engineer
prepares a decision document to explain
his or her conclusions. The decision
document explains the rationale for
adding conditions to the NWP
authorization, including mitigation
requirements that the district engineer
determines are necessary to ensure that
the verified NWP activity results in no
more than minimal individual and
cumulative adverse environmental
effects. The decision document includes
the district engineer’s consideration of
cumulative adverse environmental
effects resulting from the use of that
NWP within a watershed, county, state,
or a Corps district. If an NWP
verification includes multiple
authorizations using a single NWP (e.g.,
linear projects with crossings of separate
and distant waters of the United States
authorized by NWPs 12 or 14) or non-
linear projects authorized with two or
more different NWPs (e.g., an NWP 28
for reconfiguring an existing marina
plus an NWP 19 for minor dredging
within that marina), the district
engineer will evaluate the cumulative
effects of those NWPs within the
appropriate geographic area. Mitigation
required by the district engineer can
help ensure that the NWP activity
results only in minimal adverse
environmental effects. The decision
document is part of the administrative
record for the NWP verification.

Because the required NEPA
cumulative effects and 404(b)(1)
Guidelines cumulative effects analyses
are conducted by Corps Headquarters in
its decision documents for the issuance
or reissuance of the NWPs, district
engineers do not need to do
comprehensive cumulative effects
analyses for each NWP verification. For
an NWP verification, the district
engineer only needs to evaluate the
cumulative adverse environmental
effects of the applicable NWP(s) at an
appropriate geographic scale (e.g., Corps
district, watershed, ecoregion). In his or
her decision document, the district
engineer will include a statement

declaring whether the proposed NWP
activity, plus any required mitigation,
will or will not result in more than
minimal individual and cumulative
adverse environmental effects.

Some NWP activities that require
PCNs also require agency coordination
(see paragraph (d) of general condition
32). If, in the PCN, the applicant
requests a waiver of an NWP limit that
the terms of the NWP allow the district
engineer to waive (e.g., the 300 linear
foot limit for the loss of intermittent and
ephemeral stream bed authorized by
NWP 29), and the district engineer
determines, after coordinating the PCN
with the resource agencies, that the
proposed NWP activity will result in no
more than minimal adverse
environmental effects, the district
engineer’s decision document explains
the basis his or her decision.

If the district engineer determines,
after considering mitigation, that there
will be more than minimal cumulative
adverse environmental effects, he or she
will exercise discretionary authority and
require an individual permit for the
proposed activity. That determination
will be based on consideration of the
information provided in the PCN and
other available information.
Discretionary authority may also be
exercised in cases where the district
engineer has sufficient concerns for any
of the Corps public interest review
factors (see 33 CFR 330.4(e)(2)).

Regional conditions may be imposed
on the NWPs by division engineers to
take into account regional differences in
aquatic resource functions and services
across the country and to restrict or
prohibit the use of NWPs to protect
those resources. Through regional
conditions, a division engineer can
modify an NWP to require submission
of PCNs for certain activities. Regional
conditions may also restrict or prohibit
the use of an NWP in certain waters or
geographic areas, if the use of that NWP
in those waters or areas might result in
more than minimal individual or
cumulative adverse environmental
effects. Regional conditions may not be
less stringent than the NWPs.

A district engineer may impose
activity-specific conditions on an NWP
authorization to ensure that the NWP
activity will result in no more than
minimal individual and cumulative
adverse effects on the environment and
other public interest review factors. In
addition, activity-specific conditions
will often include mitigation
requirements, including avoidance and
minimization, and possibly
compensatory mitigation, to reduce the
adverse environmental effects of the
proposed activity so that they are no

more than minimal. Compensatory
mitigation requirements for NWP
activities must comply with the
applicable provisions of 33 CFR part
332. Compensatory mitigation may
include the restoration, establishment,
enhancement, and/or preservation of
wetlands. Compensatory mitigation may
also include the rehabilitation,
enhancement, or preservation of
streams, as well as the restoration,
enhancement, and protection/
maintenance of riparian areas next to
streams and other open waters. District
engineers may also require
compensatory mitigation for impacts to
other types of aquatic resources, such as
seagrass beds, shallow sandy bottom
marine areas, and coral reefs.

Compensatory mitigation can be
provided through mitigation banks, in-
lieu fee programs, and permittee-
responsible mitigation. If the required
compensatory mitigation will be
provided through mitigation bank or in-
lieu fee program credits, the conditions
in the NWP verification must comply
with the requirements at 33 CFR
332.3(k)(4), and specify the number and
resource type of credits that need to be
secured by the permittee. If the required
compensatory mitigation will be
provided through permittee-responsible
mitigation, the conditions added to the
NWP authorization must comply with
33 CFR 332.3(k)(3).

Today’s final rule reissuing the 50
existing NWPs with some modifications
and issuing two new NWPs reflects the
Corps commitment to environmental
protection. In response to the comments
received on the June 1, 2016, proposed
rule, we made changes to the text of the
NWPs, general conditions, and
definitions so that they are clearer and
can be more easily understood by the
regulated public, government personnel,
and interested parties. The terms and
conditions of these NWPs protect the
aquatic environment and other public
interest review factors. The changes to
the NWPs, general conditions,
definitions, and other provisions are
discussed below.

Making the text of the NWPs clearer
and easier to understand will also
facilitate compliance with these
permits, which will also benefit the
aquatic environment. The NWP program
allows the Corps to authorize activities
with only minimal adverse
environmental impacts in a timely
manner. The NWP program also
provides incentives to project
proponents to design their activities to
avoid and minimize adverse impacts to
jurisdictional waters and wetlands to
qualify for the streamlined NWP
authorization. In FY 2016, the average
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evaluation time for a request for NWP
authorization was 40 days, compared to
the average evaluation time of 217 days
for a standard individual permit
application. Regional general permits
issued by district engineers provide
similar environmental protections and
incentives to project proponents. In
addition, the NWPs help the Corps
better protect the aquatic environment
by focusing its limited resources on
those activities that have the potential to
result in more severe adverse
environmental effects.

Benefits and Costs of the NWPs

The NWPs provide benefits by
encouraging project proponents to
minimize their proposed impacts to
waters of the United States and design
their projects within the scope of the
NWPs, rather than applying for
individual permits for activities that
could result in greater adverse impacts
to the aquatic environment. The NWPs
also benefit the regulated public by
providing convenience and time savings
compared to standard individual
permits. The minimization encouraged
by terms and conditions of an NWP, as
well as compensatory mitigation that
may be required for specific activities
authorized by an NWP, helps reduce
adverse environmental effects to
jurisdictional waters and wetlands, as
well as resources protected under other
laws, such as federally-listed
endangered and threatened species and
designated critical habitat, as well as
historic properties. For an analysis of
the monetized benefits of the NWPs,
refer to the Regulatory Impact Analysis
which is available at
www.regulations.gov, docket number
COE-2015-0017.

The costs of the NWPs relate to the
paperwork burden associated with
completing the PCNs. See the section on
Paperwork Reduction Act for a response
to comments and additional discussion
of the paperwork burden.

Grandfather Provision for Expiring
NWPs

An activity completed under the
authorization provided by a 2012 NWP
continues to be authorized by that NWP
(see 33 CFR part 330.6(b)). Activities
authorized by the 2012 NWPs that have
commenced or are under contract to
commence by March 18, 2017, will have
one year (i.e., until March 18, 2018) to
complete those activities under the
terms and conditions of the 2012 NWPs
(see 33 CFR 330.6(b)). Activities
previously authorized by the 2012
NWPs that have not commenced or are
not under contract to commence by
March 18, 2017, will require

reauthorization under the 2017 NWPs,
provided those activities still comply
with the terms and conditions of qualify
for authorization under the 2017 NWPs.
If those activities no longer qualify for
NWP authorization because they do not
meet the terms and conditions of the
2017 NWPs (including any regional
conditions imposed by division
engineers), the project proponent will
need to obtain an individual permit, or
seek authorization under a regional
general permit, if such a general permit
is available in the applicable Corps
district and can be used to authorize the
proposed activity.

In response to the June 1, 2016,
proposed rule, several commenters
requested that the Corps provide a
longer grandfathering period for
activities authorized under the 2012
NWPs. A few commenters suggested
changing the grandfather period to 2
years and some commenters
recommended changing it to 3 years.

The one-year grandfathering period in
33 CFR 330.6(b) was established in the
November 22, 1991, final rule amending
33 CFR part 330 (see 56 FR 59110). It
would require a separate rulemaking to
change section 330.6(b) to establish a
longer grandfathering period for
authorized NWP activities. We believe
the one-year period is sufficient for
project proponents to complete their
NWP activities. If they determine more
time is needed to complete the NWP
activity, the one-year period gives them
sufficient time to request verification
under the reissued NWP(s). If a
proposed activity was authorized by the
2012 NWPs, but is no longer authorized
by these new or reissued NWPs, then
the project proponent should apply for
an individual permit during the
grandfather period to try to obtain the
individual permit before the one-year
grandfather period expires.

Clean Water Act Section 401 Water
Quality Certifications and Coastal Zone
Management Act Consistency
Determinations

The NWPs issued today will become
effective on March 19, 2017. This
Federal Register notice begins the 60-
day Clean Water Act Section 401 water
quality certification (WQC) and the 90-
day Coastal Zone Management Act
(CZMA) consistency determination
processes.

After the 60-day period, the latest
version of any written position taken by
a state, Indian Tribe, or U.S. EPA on its
WQC for any of the NWPs will be
accepted as the state’s, Indian Tribe’s, or
EPA’s final position on those NWPs. If
the state, Indian Tribe, or EPA takes no

action by March 7, 2017, WQC will be
considered waived for those NWPs.

After the 90-day period, the latest
version of any written position taken by
a state on its CZMA consistency
determination for any of the NWPs will
be accepted as the state’s final position
on those NWPs. If the state takes no
action by April 6, 2017, CZMA
consistency concurrence will be
presumed for those NWPs.

Discussion of Public Comments
Overview

In response to the June 1, 2016,
Federal Register notice, we received
more than 54,000 comment letters, of
which approximately 53,200 were form
letters pertaining to NWP 12. In
addition, we received over 700 form
letters opposing the reissuance of NWP
21 and over 50 form letters opposing the
issuance of proposed new NWP B. In
addition to the various form letters, we
received a several hundred individual
comment letters. Those individual
comment letters, as well as examples of
the various form letters, are posted in
the www.regulations.gov docket (COE—
2015-0017) for this rulemaking action.
We reviewed and fully considered all
comments received in response to the
proposed rule.

Response to General Comments

Many commenters expressed general
support for the proposed rule, as well as
the NWP program as a whole. Several
commenters voiced their concerns about
the proposed NWPs being able to be
issued before the 2012 NWPs expire.
One commenter said the NWPs are
duplicative of state and local
government permit programs. Another
commenter requested that the final
NWPs include a statement informing the
public that many of the categories of
activities authorized by NWP are also
regulated by state or local government
wetland regulatory programs. A
commenter stated that Corps district
engineers should not have the authority
to add conditions to NWPs or be able to
suspend NWP authorizations. One
commenter expressed appreciation of
the policy statements included in the
NWPs, stating that such statements
promote consistency in program
implementation among Corps districts.
One commenter requested that the
Corps issue the NWPs for a period of ten
years. One commenter stated that
because of the effects of climate change,
the predictability and confidence in the
use of the NWPs are likely to decline,
and recommend shortening the renewal
cycle for certain NWPs, and require
more frequent monitoring of specific
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projects that have been approved by
NWPs.

We worked to develop and issue the
final NWPs before the 2012 NWPs
expire on March 18, 2017. While there
are a number of states that have aquatic
resource regulatory programs that are
similar to the Corps regulatory program,
there are often important differences
between the Corps’ regulatory program
and those state regulatory programs. In
states where there is close alignment
between the Corps and state regulatory
programs, programmatic general permits
can be developed and issued by district
engineers to reduce duplication and
streamline the authorization process for
the regulated public. In areas where
local governments also have adopted
regulatory programs to protect aquatic
resources, there is likely to be variability
from the Corps regulatory program.
Despite the existence of state and local
regulatory programs in some areas, the
Corps still has the responsibility for
implementing section 404 of the Clean
Water Act, as well as section 10 of the
Rivers and Harbors Act of 1899. For
section 404 of the Clean Water Act,
Michigan and New Jersey are exceptions
where they have assumed the section
404 program. We appreciate the
acknowledgment that policy statements
made through the NWP program help
improve Corps regulatory program
consistency.

The ability for division and district
engineers to modify, suspend, or revoke
NWPs on a regional or case-by-case
basis is a key tool for ensuring that the
NWPs only authorize activities that
cause no more than minimal individual
and cumulative adverse environmental
effects. There is substantial variation in
aquatic resource types across the
country, as well as a large amount of
variability among geographic regions in
the quantity of those resources. Those
regional differences require division and
district engineers to have the authority
to tailor the NWPs to address regional
and site-specific concerns. The NWPs
can only be issued for a period of 5
years because of the statutory language
in section 404(e) of the Clean Water Act,
as well as the Corps’ regulations at 33
CFR 330.6(b). Section 330.6(b) states
that if “an NWP is not modified or
reissued within five years of its effective
date it automatically expires and
becomes null and void.” Nationwide
permits are an important tool for
adapting to the effects of climate
change, by authorizing a variety of
activities such as utility line crossings,
road crossings, bank stabilization
activities, living shorelines, and aquatic
habitat restoration and enhancement
activities. The 5-year cycle for reissuing

the NWPs is sufficient time to make
necessary changes to the NWPs to
ensure the NWPs only authorize those
activities that result in no more than
minimal individual and cumulative
adverse environmental effects.

Many commenters objected to the
proposed NWPs, stating that they
authorize activities that result in more
than minimal individual and
cumulative adverse environmental
effects and that they do not authorize
categories of activities that are similar in
nature. A few commenters said that
since the Corps does not require pre-
construction notifications (PCNs) for all
NWP activities, it could not ensure that
NWP activities result in no more than
minimal individual and cumulative
adverse environmental effects. One
commenter said that Corps districts
should improve their tracking of
cumulative impacts. A number of
commenters opposed the NWPs, stating
that they authorize activities associated
with larger projects that have substantial
environmental impacts. Several
commenters said that the NWPs should
either not authorize activities that
impact streams and rivers occupied by
anadromous salmon, or compensatory
mitigation should always be required for
those activities. One commenter stated
that the NWPs should not be used in
areas with substantial cumulative
impacts, such as essential fish habitat
and areas inhabited by ESA-listed
species.

The NWP program provides a three-
tiered approach to ensure compliance
with section 404(e) of the Clean Water
Act. Those three tiers are: (1) The terms
and conditions of the NWPs issued by
Corps Headquarters; (2) the authority of
division engineers to modify, suspend,
or revoke NWPs on a regional basis; and
(3) the authority of district engineers to
modify, suspend, or revoke NWPs on a
case-by-case basis. We interpret the
requirement for general permits to
authorize categories of activities that are
similar in nature broadly, to provide
program efficiency, to keep the number
of NWPs manageable, and to facilitate
implementation by the Corps and
project proponents that need to obtain
Department of the Army (DA)
authorization for activities that have
only minimal adverse environmental
effects.

The NWP activities that do not
require PCNs are those activities that
have characteristics that do not result in
more than minimal adverse
environmental effects, such as small
structures in navigable waters subject to
section 10 of the Rivers and Harbors Act
of 1899 or minor fills in waters of the
United States associated with

maintenance activities or temporary
impacts. While we recognize that many
NWP activities are components of larger
overall projects, the Corps’ authorities
under the NWP program are limited to
discharges of dredged or fill material
into waters of the United States that are
regulated under Section 404 of the
Clean Water Act, and structures and
work in navigable waters that are
regulated under Section 10 of the Rivers
and Harbors Act of 1899. The Corps
does not regulate other components of
those larger overall projects, such as
activities that occur in upland areas. In
many cases, the NWPs are authorizing
minor features that are part of those
larger overall projects.

Division engineers can impose
regional conditions on the NWPs to
protect rivers and streams inhabited by
anadromous fish, including salmon. For
those salmonids that are listed as
endangered or threatened under the
Endangered Species Act (ESA), general
condition 18 requires PCNs for all NWP
activities that might affect those listed
species or their designated critical
habitat, or that occur in their designated
critical habitat. District engineers have
the discretion to require compensatory
mitigation to offset stream losses caused
by NWP activities. A division engineer
also has the authority to modify,
suspend, or revoke one or more NWPs
in a geographic region if he or she
determines the use of that NWP or
NWPs will result in more than minimal
cumulative adverse environmental
effects. An area that has essential fish
habitat or is inhabited by ESA-listed
species is not necessarily experiencing
more than minimal cumulative impacts
due to activities authorized by NWPs.
The physical, chemical, and biological
characteristics of essential fish habitat
may be altered by a variety of human
activities other than the activities
authorized by NWPs. Essential fish
habitat may be altered by land use and
land cover changes in the watershed,
point source and non-point source
pollution, excess nutrients, resource
extraction activities, introductions and
removals of species, and changing
environmental conditions, including
climate change. Species may be listed as
endangered or threatened because of
habitat destruction and modification,
overexploitation, disease or predation,
the inadequacy of existing regulatory
mechanisms, and other man-made or
natural factors affecting their continued
existence (see section 4(a)(1)(A)—(E) of
the Endangered Species Act).

One commenter said the NWPs
should not authorize activities that
result in adverse environmental
impacts. A commenter asserted that the
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NWPs should not authorize activities in
marine or estuarine waters. One
commenter stated that the terms and
conditions of the NWPs should not be
changed to be less protective of the
environment. One commenter said that
the NWPs should be subjected to a
multi-agency peer review process.
Several commenters said that public
notices should be issued for NWP PCNs
to disclose proposed NWP activities and
increase public participation. A number
of commenters suggested that NWPs
should require no net loss of aquatic
resources. A number of commenters
asked why the proposed NWPs use the
term ‘“no more than minimal adverse
environmental effects” instead of “no
more than minimal adverse effects on
the aquatic environment.”

Section 404(e) of the Clean Water Act
recognizes that activities authorized by
general permits, including NWPs, will
result in adverse environmental
impacts, but limits those adverse
impacts so that they can only be no
more than minimal. Regulated activities
that occur in marine and estuarine
waters often result in no more than
minimal adverse environmental effects,
as long as they comply with the NWP
terms and conditions that are imposed
on such activities. We have adopted
terms and conditions for the NWPs to be
sufficiently protective of the aquatic
environment while allowing activities
that result in only minimal adverse
environmental effects to be conducted.
The NWPs are already subject to multi-
agency peer review process, through the
rulemaking requirements of Executive
Order 12866, Regulatory Planning and
Review.

Requiring public notices for PCNs
would be contrary to the purpose of the
general permit program established
through section 404(e) of the Clean
Water Act, for a streamlined
authorization process for activities that
result in no more than minimal
individual and cumulative adverse
environmental effects. In addition, it is
unlikely that there would be any
meaningful public comment submitted
to Corps districts in response to public
notices for the minor activities
authorized by these NWPs that would
warrant the reduction in permitting
efficiency providing such a comment
period would cause. Compensatory
mitigation can only be required by the
district engineer after he or she reviews
the PCN and determines that
compensatory mitigation is necessary to
comply with the “no more than minimal
adverse environmental effects”
requirement for NWPs (see 33 CFR
330.1(e)(3)). There is no federal statute
or regulation that requires “no net loss”

of aquatic resources. The ‘“no overall net
loss” goal for wetlands articulated in the
1990 U.S. EPA-Army Memorandum of
Agreement for mitigation for Clean
Water Act section 404 permits states
that the section 404 permit program will
contribute to that national goal. The
1990 Memorandum of Agreement only
applies to standard individual permits.

The NWP program provides valuable
protection to the Nation’s aquatic
resources by establishing incentives to
avoid and minimize losses of
jurisdictional waters and wetlands in
order to qualify for the streamlined
NWP authorizations. A large majority of
authorized fills in jurisdictional waters
and wetlands authorized by general
permits and individual permits are less
than 1/10-acre (Corps-EPA 2015, Figure
5). The 2017 NWPs use the term “‘no
more than minimal adverse
environmental effects” to be consistent
with the text of section 404(e) of the
Clean Water Act and 33 CFR 322.2(f)(1).
When making no more than minimal
adverse environmental effects
determinations for proposed NWP
activities, the district engineer considers
the adverse effects to the aquatic
environment and any other factor of the
public interest (e.g., 33 CFR 330.1(d)).
The use of the term “no more than
minimal adverse environmental effects”
does not expand the Corps’ scope of
analysis. The Corps’ control and
responsibility remains limited to the
activities it has the authority to regulate,
and the effects to the environment
caused by those activities.

One group of commenters requested a
public hearing on the proposed NWPs
because of their concerns about the
permitting of oil and gas pipelines.
Another organization requested a public
hearing because of the proposal to
reissue NWP 48. We denied the requests
for a public hearing on the proposed
2017 NWPs because we determined that
a public hearing is unlikely to provide
information that was not already
provided through the thousands of
comments we received on the proposal
to reissue NWP 12, and the many
comments we received on the proposed
NWP 48. See our responses to
comments on NWP 12 and 48 below for
more information.

One commenter said that Corps
districts should not be allowed to
suspend NWPs to use regional general
permits (RGPs) instead of the NWPs if
the overall project crosses state lines or
international boundaries. Regional
general permits are an acceptable
permitting mechanism to authorize
activities requiring Department of the
Army (DA) authorization that are part of
an overall larger project that crosses

state boundaries or international
boundaries. The NWPs already provide
an expedited review process for
regulated activities that result in no
more than minimal adverse
environmental effects, although we
recognize that it takes more time to
issue NWP verifications that require
compliance with oth