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Machineguns, Destructive Devices and
Certain Other Firearms; Background
Checks for Responsible Persons of a
Trust or Legal Entity With Respect To
Making or Transferring a Firearm

AGENCY: Bureau of Alcohol, Tobacco,
Firearms, and Explosives, Department of
Justice.

ACTION: Final rule.

SUMMARY: The Department of Justice is
amending the regulations of the Bureau
of Alcohol, Tobacco, Firearms, and
Explosives (ATF) regarding the making
or transferring of a firearm under the
National Firearms Act (NFA). This final
rule defines the term “responsible
person,” as used in reference to a trust,
partnership, association, company, or
corporation; requires responsible
persons of such trusts or legal entities to
complete a specified form and to submit
photographs and fingerprints when the
trust or legal entity files an application
to make an NFA firearm or is listed as
the transferee on an application to
transfer an NFA firearm; requires that a
copy of all applications to make or
transfer a firearm, and the specified
form for responsible persons, as
applicable, be forwarded to the chief
law enforcement officer (CLEO) of the
locality in which the applicant/
transferee or responsible person is
located; and eliminates the requirement
for a certification signed by the CLEO.
These provisions provide a public safety
benefit as they ensure that responsible
persons undergo background checks. In
addition, this final rule adds a new
section to ATF’s regulations to address
the possession and transfer of firearms
registered to a decedent. The new
section clarifies that the executor,
administrator, personal representative,
or other person authorized under State
law to dispose of property in an estate
may possess a firearm registered to a
decedent during the term of probate
without such possession being treated
as a “transfer” under the NFA. It also
specifies that the transfer of the firearm
to any beneficiary of the estate may be
made on a tax-exempt basis.

DATES: This rule is effective July 13,
2016.

FOR FURTHER INFORMATION CONTACT:
Brenda Raffath Friend, Office of
Regulatory Affairs, Enforcement
Programs and Services, Bureau of
Alcohol, Tobacco, Firearms, and
Explosives, U.S. Department of Justice,
99 New York Avenue NE., Washington,
DC 20226; telephone: (202) 648-7070.
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I. Executive Summary

A. Purpose of the Regulatory Action

The current regulations at 27 CFR
479.63 and 479.85, which require
fingerprints, photographs, and a law
enforcement certification for individual
applicants to make or transfer National
Firearms Act (NFA) firearms, do not
apply to trusts or legal entities. On
September 9, 2013, the Department of
Justice (“the Department” or DOJ)
published in the Federal Register a
notice of proposed rulemaking titled
“Machine Guns, Destructive Devices
and Certain Other Firearms; Background
Checks for Responsible Persons of a
Corporation, Trust or Other Legal Entity

with Respect to Making or Transferring
a Firearm,” 78 FR 55014 (ATF 41P). The
proposed rulemaking amended the
regulations in §§479.11, 479.62—479.63,
479.84-479.85, and 479.90. The
proposed regulations responded to a
petition for rulemaking, dated December
3, 2009, filed on behalf of the National
Firearms Act Trade and Collectors
Association (NFATCA). The petitioner
requested that the Department amend
§§479.63 and 479.85, as well as
corresponding Bureau of Alcohol,
Tobacco, Firearms, and Explosives
(ATF) Forms 1 and 4. 78 FR at 55016—
55017. The proposed regulations were
intended to conform the identification
and background check requirements
applicable to certain trusts and legal
entities to those that apply to
individuals.

The goal of this final rule is to ensure
that the identification and background
check requirements apply equally to
individuals, trusts, and legal entities. To
lessen potential compliance burdens for
the public and law enforcement, DOJ
has revised the final rule to eliminate
the requirement for a certification
signed by a chief law enforcement
officer (CLEO) and instead require CLEO
notification. DOJ has also clarified that
the term ‘“‘responsible person” for a trust
or legal entity includes those persons
who have the power and authority to
direct the management and policies of
the trust or legal entity to receive,
possess, ship, transport, deliver,
transfer, or otherwise dispose of a
firearm for, or on behalf of, the trust or
entity. In the case of a trust, those with
the power or authority to direct the
management and policies of the trust
include any person who has the
capability to exercise such power and
possesses, directly or indirectly, the
power or authority under any trust
instrument, or under State law, to
receive, possess, ship, transport, deliver,
transfer, or otherwise dispose of a
firearm for or on behalf of the trust.

B. Summary of the Major Provisions of
This Rule

With respect to trusts, partnerships,
associations, companies, or
corporations, this final rule defines the
term ‘‘responsible person” as an
individual in the organization that has
the power and authority to direct the
management and policies of the entity
insofar as they pertain to firearms. This
final rule requires that each responsible
person complete a specified form and
submit photographs and fingerprints
when the trust or legal entity either files
an application to make an NFA firearm,
or is listed as the transferee on an
application to transfer an NFA firearm.
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The Department has also reassessed the
need for CLEO certification and is
implementing a new approach that
focuses on notifying CLEOs. The final
rule only requires that the applicant
maker or transferee, including each
responsible person for a trust or legal
entity, provide a notice to the
appropriate State or local official that an
application is being submitted to ATF.
An “appropriate State or local official”
is the local chief of police, county
sheriff, head of the State police, or State
or local district attorney or prosecutor of
the locality in which the applicant,
transferee, or responsible person is
located. In addition, this final rule
requires responsible persons of a trust or
legal entity to submit fingerprint cards
and other identifying information to
ATF and undergo a background check.
It also adds a new section to ATF’s
regulations to address the possession
and transfer of firearms registered to a
decedent. The new section clarifies that
the executor, administrator, personal
representative, or other person
authorized under State law to dispose of
property in an estate may possess a
firearm registered to a decedent during
the term of probate without such
possession being treated as a ‘““transfer”
under the NFA. It also specifies that the
transfer of the firearm to any beneficiary
of the estate may be made on a tax-
exempt basis.

C. Costs and Benefits

This rule requires that trusts and legal
entities (e.g., partnerships, companies,
associations, and corporations) applying
to make or receive an NFA firearm
submit information for each of their
responsible persons to ATF to allow
ATF to verify that such persons are not
prohibited from possessing or receiving
firearms. ATF estimates a total
additional cost of $29.4 million
annually for trusts and legal entities to
gather, procure, and submit such
information to ATF and for ATF to
process the information and conduct
background checks on responsible
persons. These provisions have public
safety benefits because they will enable
ATF to better ensure that the
approximately 231,658 responsible
persons within trusts and legal
entities—an estimate based on the
number of NFA applications processed
by trusts or legal entities in calendar
year 2014 multiplied by an average of
two responsible persons per trust or
legal entity—applying to make or
receive NFA firearms each year are not
prohibited from possessing or receiving
such firearms.

This final rule also requires that all
those who apply to make or receive an

NFA firearm, as well as all responsible
persons for each trust or legal entity
applicant or transferee, notify their local
CLEO that an application has been filed
with ATF before the applicant or
transferee is permitted to make or
receive an NFA firearm. Current
regulations require individuals, but not
trusts or legal entities, to obtain CLEO
certification before making or receiving
an NFA firearm. ATF estimates that the
total cost of the CLEO notification
requirement will be approximately $5.8
million annually ($0.5 million for
individuals; $5.3 million for legal
entities). The current cost of CLEO
certification for individuals is
approximately $2.26 million annually.
Consequently, the final rule’s estimated
net cost increase is approximately $3.6
million annually. This increase,
however, primarily involves costs to
responsible persons for trusts and legal
entities that had not previously been
required to register, and will be offset by
cost savings to individuals. ATF
estimates the change in the final rule to
a notice requirement will save
individuals approximately $1.8 million
annually. This rule is not an
“economically significant” rulemaking
under Executive Order 12866.

II. Background

The Attorney General is responsible
for enforcing the provisions of the NFA,
26 U.S.C. Chapter 53.1 The Attorney
General has delegated that
responsibility to the Director of ATF
(Director), subject to the direction of the
Attorney General and the Deputy
Attorney General. 28 CFR 0.130(a). ATF
has promulgated regulations that
implement the provisions of the NFA
set forth in 27 CFR part 479, which
contains procedural and substantive
requirements relating to the
importation, making, exportation,
transfer, taxing, identification,
registration of, and the dealing in
machineguns, destructive devices, and
certain other firearms.

A. Application To Make a Firearm

Section 5822 of the NFA, 26 U.S.C.
5822, provides that no person shall
make a firearm unless the person has:
(1) Filed with the Attorney General a
written application, in duplicate, to
make and register the firearm; (2) paid
any tax payable on the making and

1Provisions of the NFA discussed below refer to
the “Secretary’ rather than the “Attorney General’’;
however, the relevant functions of the Secretary of
the Treasury have been transferred to the
Department of Justice, under the general authority
of the Attorney General. 26 U.S.C. 7801(a)(2); 28
U.S.C. 599A(c)(1). For ease of reference, we will
substitute “Attorney General” for “Secretary’” when
discussing these statutes.

evidenced such payment by affixing the
proper stamp to the original application
form; (3) identified the firearm to be
made in the application form in such
manner as prescribed by regulation; (4)
identified the applicant in the
application form, in such manner as
prescribed by regulation, except that, if
such person is an individual, the
identification must include the
individual’s fingerprints and
photograph; and (5) obtained the
approval of the Attorney General to
make and register the firearm and shows
such approval on the application form.
Applications shall be denied if the
making or possession of the firearm
would place the person making the
firearm in violation of law. For purposes
of title 26, United States Code, the term
“person’” means ‘“‘an individual, a trust,
estate, partnership, association,
company or corporation.” 26 U.S.C.
7701(a)(1).

Regulations implementing section
5822 are set forth in 27 CFR part 479,
subpart E. Section 479.62 provides, in
pertinent part, that no person may make
a firearm unless the person has filed
with the Director a written application
on ATF Form 1 (5320.1), Application to
Make and Register a Firearm, in
duplicate, and has received the approval
of the Director to make the firearm.
Approval of the application will
effectuate registration of the firearm to
the applicant. The application must
identify the firearm to be made by serial
number and other specified markings
and information. In addition, the
applicant must be identified on the form
by name and address and, if other than
an individual (e.g., a trust or legal
entity), by the name and address of the
principal officer or authorized
representative of the trust or legal entity,
as well as the employer identification
number of the trust or legal entity, if
applicable. If an individual, the
identification must also include certain
information prescribed in §479.63.

Section 479.63 states that if the
applicant is an individual, such person
must securely attach to each copy of the
Form 1, in the space provided on the
form, a 2 x 2-inch photograph of the
applicant taken within 1 year prior to
the date of the application. The
regulation also provides that a
completed Federal Bureau of
Investigation (FBI) Form FD-258
(Fingerprint Card), containing the
fingerprints of the applicant, must be
submitted in duplicate with the
application.

In addition, §479.63 provides that the
law enforcement certification located on
Form 1 must be completed and signed
by the local chief of police or county
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sheriff, the head of the State police, the
State or local district attorney or
prosecutor, or such other person whose
certification may be acceptable to the
Director. The certifying official must
state, inter alia, that the certifying
official has no information indicating
that possession of the firearm by the
maker would be in violation of State or
local law or that the maker will use the
firearm for other than lawful purposes.
The certifying official must have
jurisdiction over the area within which
the maker resides. The purpose of this
requirement is to ensure that the official
will have access to criminal records
concerning the maker, and knowledge of
the State and local laws governing the
transfer, receipt, and possession of the
firearm by the maker.

Under the current regulations, the
requirements for fingerprints,
photographs, and law enforcement
certification specified in §479.63 are
not applicable to an applicant who is
not an individual, e.g., a trust or legal
entity.

Section 479.64 sets forth the
procedure for approval of an application
to make a firearm. As specified, the
Form 1 application must be forwarded,
in duplicate, by the maker of the firearm
to the Director, in accordance with the
instructions on the form. If the
application is approved, the Director
will return the original to the maker of
the firearm and retain the duplicate.
Upon receipt of the approved
application, the maker is authorized to
make the firearm described therein. The
maker of the firearm may not, under any
circumstances, make the firearm until
the application has been forwarded to
the Director and has been approved and
returned by the Director with the NFA
stamp affixed. If the application is
disapproved, the original Form 1 and
the remittance submitted by the
applicant for the purchase of the stamp
will be returned to the applicant with
the reason for disapproval stated on the
form.

B. Application for Transfer of a Firearm

Section 5812(a) of the NFA, 26 U.S.C.
5812(a), which applies to applications
to transfer a firearm, is substantively
similar to NFA section 5822 (described
above in section II.A of this final rule).
Regulations implementing section 5812
are set forth in 27 CFR part 479, subpart
F. In general, § 479.84 provides that no
firearm may be transferred in the United
States unless an application, ATF Form
4 (5320.4), Application for Tax Paid
Transfer and Registration of Firearm,
has been filed in duplicate with, and
approved by, the Director. The Form 4
application must be filed by the

transferor and must identify the firearm
to be transferred by type, serial number,
and other specified markings and
information. The application must
identify the transferor by name and
address and must include the
transferor’s Federal firearms license, if
any, and special (occupational) tax
stamp, if applicable. If the transferor is
other than an individual, the title or
status of the person executing the
application must be provided. The
application must identify the transferee
by name and address and, if the
transferee is an individual not qualified
as a manufacturer, importer, or dealer
under part 479, the person must be
further identified in the manner
prescribed in §479.85.

Section 479.85 states that if the
transferee is an individual, such person
must securely attach to each copy of the
Form 4, in the space provided on the
form, a 2 x 2-inch photograph of the
transferee taken within 1 year prior to
the date of the application. The
transferee must also attach to the
application two properly completed FBI
Forms FD-258 (Fingerprint Card). In
addition, a certification by the local
chief of police, county sheriff, head of
the State police, State or local district
attorney or prosecutor, or such other
person whose certification may in a
particular case be acceptable to the
Director, must be completed on each
copy of the Form 4. The certifying
official must state, inter alia, that the
certifying official has no information
indicating that the receipt or possession
of the firearm would place the transferee
in violation of State or local law or that
the transferee will use the firearm for
other than lawful purposes. The
certifying official must have jurisdiction
over the area within which the
transferee resides. The purpose of this
requirement is to ensure that the official
will have access to criminal records
concerning the transferee, and
knowledge of the State and local laws
governing the transfer, receipt, and
possession of the firearm by the
transferee.

Under the current regulations, the
requirements for fingerprints,
photographs, and law enforcement
certification specified in §479.85 do not
apply to individuals qualified as a
manufacturer, importer, dealer, or
Special (Occupational) Taxpayer (SOT)
under part 479; nor do they apply to a
transferee who is not an individual, e.g.,
a trust or legal entity.

C. Transfer Tax Exemption Available

Section 5852(e) of the NFA, 26 U.S.C.
5852(e), provides that an unserviceable
firearm may be transferred as a curio or

ornament without payment of the
transfer tax imposed by section 5811,
under such requirements as the
Attorney General may by regulations
prescribe.

Section 5853(a) of the NFA, 26 U.S.C.
5853(a), provides that a firearm may be
transferred without the payment of the
transfer tax imposed by section 5811 to
any State, possession of the United
States, any political subdivision thereof,
or any official police organization of
such a government entity engaged in
criminal investigations.

Regulations implementing sections
5852(e) and 5853(a) are set forth in 27
CFR 479.90 and 479.91. These sections
provide, in pertinent part, that the
exemption from the transfer tax for the
transfer of an unserviceable firearm as a
curio or ornament or for a transfer to or
from certain government entities may be
obtained by the transferor of the firearm
by filing with the Director an
application, ATF Form 5 (5320.5),
Application for Tax Exempt Transfer
and Registration of Firearm, in
duplicate. The application must: (1)
Show the name and address of the
transferor and of the transferee; (2)
identify the Federal firearms license and
special (occupational) tax stamp, if any,
of the transferor and of the transferee;
(3) show the name and address of the
manufacturer and the importer of the
firearm, if known; (4) show the type,
model, overall length (if applicable),
length of barrel, caliber, gauge or size,
serial number, and other marks of
identification of the firearm; and (5)
contain a statement by the transferor
that the transferor is entitled to the
exemption because either the transferor
or the transferee is a governmental
entity coming within the purview of
§479.90(a) or the firearm is
unserviceable and is being transferred as
a curio or ornament. In the case of the
transfer of a firearm by a governmental
entity to a transferee who is an
individual who is not qualified as a
manufacturer, importer, dealer, or SOT
under part 479, the transferee must be
further identified in the manner
prescribed in § 479.85.

III. Notice of Proposed Rulemaking

On September 9, 2013, ATF published
in the Federal Register a notice of
proposed rulemaking (NPRM) titled
“Machine Guns, Destructive Devices
and Certain Other Firearms; Background
Checks for Responsible Persons of a
Corporation, Trust or Other Legal Entity
with Respect to Making or Transferring
a Firearm,” 78 FR 55014 (ATF 41P),
amending the regulations in §§479.11,
479.62—479.63; 479.84—479.85; and
479.90.
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A. Petition

The proposed regulations were in
response to a petition for rulemaking,
dated December 3, 2009, filed on behalf
of the National Firearms Act Trade and
Collectors Association (NFATCA). The
petitioner requested that the Department
amend §§479.63 and 479.85, as well as
corresponding ATF Forms 1 and 4. 78
FR at 55016-55017. The petition
requested amendments as numbered
and discussed below.

1. Request To Amend §§479.63 and
479.85

The NFATCA expressed concern that
persons who are prohibited by law from
possessing or receiving firearms may
acquire NFA firearms without
undergoing a background check by
establishing a trust or legal entity such
as a corporation or partnership. It
contended that the number of
applications to acquire NFA firearms via
a trust or corporation, partnership, and
other legal entity had increased
significantly over the years, increasing
the potential for NFA firearms to be
accessible to those prohibited by law
from having them. Therefore, for cases
in which a trust, corporation,
partnership, or other legal entity applies
to make or receive an NFA firearm, the
petitioner requested amendments to
§§479.63 and 479.85 requiring
photographs and fingerprint cards for
individuals who are responsible for
directing the management and policies
of the entity so that a background check
of those individuals may be conducted.

The proposed rule set forth ATF’s
finding that the number of Forms 1, 4,
and 5 it received from legal entities that
are neither individuals nor Federal
Firearms Licensees (FFLs) increased
from approximately 840 in 2000 to
12,600 in 2009 and to 40,700 in 2012,
resulting in a substantial increase in the
number of individuals who have access
to NFA firearms but who have not
undergone a background check in
connection with obtaining that access.
The proposed rule stated that the
Department agreed with the concerns
underlying petitioner’s requests, and
believed that responsible persons for a
trust or legal entity should not be
excluded from background checks and
other requirements of the regulations
that seek to ensure that prohibited
persons do not gain access to NFA
firearms. The proposed rule also
discussed an application ATF had
recently denied after recognizing that
the trust name and firearm were the
same as those on a prohibited
individual’s recently denied
application. The proposed rule noted

that the application might have been
approved if the trust name had been
different from that of the prior transferee
or if the application had included a
different firearm.

2. Request To Amend Certification of
Citizenship

When filing an ATF Form 1, 4, or 5,
the applicant also must submit ATF
Form 5330.20, Certification of
Compliance with 18 U.S.C. 922(g)(5)(B).
Under section 922(g)(5)(B) of the Gun
Control Act, it is generally unlawful for
an alien admitted to the United States
under a nonimmigrant visa to ship or
transport in interstate or foreign
commerce, or possess in or affecting
commerce, any firearm or ammunition,
or to receive any firearm or ammunition
that has been shipped or transported in
interstate or foreign commerce. Section
922(y)(2) provides for certain
exceptions. If an alien who was
admitted under a nonimmigrant visa
falls within one of the specified
exceptions, or has obtained a waiver
from the Attorney General pursuant to
18 U.S.C. 922(y)(3), appropriate
documentation must be provided on
Form 5330.20.

The proposed rule accommodated the
petitioner’s request that the information
required on Form 5330.20 be
incorporated into the requirements of 27
CFR 479.63 and 479.85 and the
corresponding forms. According to the
petitioner, “[e]limination of the ATF
Form 5330.20 by adding a citizenship
statement to the transfer [and making]
forms would reduce human effort for
both the public and ATF while reducing
funds expenditures for printing,
copying, and handling the form.”

The proposed rule stated that the
Department supports the elimination of
unnecessary forms and is committed to
reducing the paperwork burden for
individuals and businesses.
Accordingly, the Department proposed
amending 27 CFR 479.62 and 479.84
and the corresponding forms to
incorporate information currently
required in Form 5330.20.

3. Request To Revise Instructions on
Forms 1, 4, and 5

The proposed rule also
accommodated the petitioner’s request
that the instructions on applications to
make or transfer a firearm be revised so
that they are consistent with those on
ATF Form 7 (5310.12), Application for
Federal Firearms License. This request
appeared to be referring to the Form 7
instruction regarding the submission of
photographs and fingerprint cards for
responsible persons (e.g., in the case of
a corporation, partnership, or

association, any individual possessing,
directly or indirectly, the power to
direct or cause the direction of the
management, policies, and practices of
the legal entity, insofar as they pertain
to firearms).

The proposed rule stated that the
Department agreed that proposed
changes to the regulations would
require modifications to corresponding
Forms 1, 4, and 5, including changes to
the instructions on the forms, and
proposed to go forward with those
changes.

4. Law Enforcement Certification

Finally, the proposed rule accepted in
part petitioner’s request that the law
enforcement certification requirement
be eliminated and that ATF “adopt a
CLEO [chief law enforcement officer]
process that will include a full NICS
[National Instant Criminal Background
Check System] check for principal
officers of a trust or corporation
receiving such firearms for the trust or
corporation.” The petitioner articulated
several reasons in support of its request.
In addition, the petitioner stated that
“[s]lome CLEOs express a concern of
perceived liability; that signing an NFA
transfer application will link them to
any inappropriate use of the firearm.”
See 78 FR at 55016—55017 for full
discussion.

The Department agreed in principle
with some of petitioner’s assertions (for
example, that ATF independently
verifies whether receipt or possession of
an NFA firearm would place the
applicant or transferee in violation of
State or local law). Id. However, ATF
did not propose to eliminate the CLEO
certification requirement. Rather, ATF
proposed extending the CLEO
certification requirement to responsible
persons of a trust or legal entity, but also
proposed amending the language of the
certification to omit the requirement
that the certifying official state that the
certifying official has no information
that the applicant or transferee will use
the firearm for other than lawful
purposes.

B. Amendment of 27 CFR 479.11

In addition to the issues raised in
NFATCA’s 2009 petition, the
Department proposed amending 27 CFR
479.11 to add a definition for the term
“responsible person.” The proposed
term included specific definitions in the
case of a trust, partnership, association,
company (including a Limited Liability
Company (LLC)), or corporation.
Depending on the context, the proposed
term included any individual, including
any grantor, trustee, beneficiary,
partner, member, officer, director, board
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member, owner, shareholder, or
manager who possesses, directly or
indirectly, the power or authority under
any trust instrument, contract,
agreement, article, certificate, bylaw, or
instrument, or under State law, to
receive, possess, ship, transport, deliver,
transfer, or otherwise dispose of a
firearm for, or on behalf of, the trust or
entity.

To ensure that responsible persons, as
so defined, were subject to penalties
under 26 U.S.C. 5871 for committing
unlawful acts under the NFA (see 26
U.S.C. 5861) to the same extent as are
the trusts or legal entities with which
they are associated, the Department also
proposed amending the definition of
“person” in 27 CFR 479.11 to clarify
that a “person” is a partnership,
company, association, trust, or
corporation, including each responsible
person associated with such an entity;
an estate; or an individual.

Although the definition of “person”
in §479.11 includes the word ‘“‘estate,”
ATF traditionally has treated estates
differently from business entities.
Therefore, the Department did not
propose defining the term ‘“‘responsible
person” to include estates. The
Department explained that estates are
temporary legal entities created to
dispose of property previously
possessed by a decedent with the
estate’s term typically defined by the
law of the State in which the decedent
resided, whereas partnerships, trusts,
associations, companies, and
corporations are formed for a specific
purpose and remain in existence until
action is taken to dissolve them. The
Department further explained that,
historically, ATF has treated the transfer
of a registered NFA firearm held by an
estate differently from other transfers
under the NFA. ATF has allowed the
executor—or other person authorized
under State law to dispose of property
in an estate—to convey firearms
registered to the decedent without being
treated as a voluntary transfer under the
NFA. ATF has also allowed such
transfers to be made on a tax-exempt
basis when an ATF Form 5 is submitted
and approved in accordance with 27
CFR 479.90. When the transfer of the
firearm is to persons who are not lawful
heirs, however, the executor is required
to file an ATF Form 4 and to pay any
transfer tax in accordance with 27 CFR
479.84.

C. Amendment of 27 CFR 479.62 and
479.63

With respect to an application to
make a firearm, the Department
proposed several amendments to 27
CFR 479.62 (“Application to make”)

and 479.63 (“Identification of
applicant”).

Amendments to §479.62 proposed to:

1. Provide that if the applicant is a
partnership, company, association,
trust, or corporation, all information on
the Form 1 application must be
furnished for each responsible person of
the applicant;

2. Specify that if the applicant is a
partnership, company, association,
trust, or corporation, each responsible
person must comply with the
identification requirements prescribed
in the proposed § 479.63(b); and

3. Require the applicant (including, if
other than an individual, any
responsible person), if an alien admitted
under a nonimmigrant visa, to provide
applicable documentation
demonstrating that the applicant falls
within an exception to 18 U.S.C.
922(g)(5)(B) or has obtained a waiver of
that provision.

Amendments to §479.63, where the
applicant is an individual, proposed to
maintain the CLEO certification but
omit the requirement for a statement
about the use of a firearm for other than
lawful purposes. This section proposed
to require, instead, that the certification
state that the official is satisfied that the
fingerprints and photograph
accompanying the application are those
of the applicant and that the official has
no information indicating that
possession of the firearm by the maker
would be in violation of State or local
law.

The Department stated that the
CLEO’s certification that the CLEO “‘is
satisfied that the fingerprints and
photograph accompanying the
application are those of the applicant,”
is an existing requirement for an
individual applicant (see 27 CFR
479.63); however, this certification was
not reflected on the current form. ATF
proposed to modify the Form 1 to
include this certification for individuals
and include the same certification on
Form 5320.23 for responsible persons
within a trust or legal entity.

Additionally, amendments to
§479.63, where the applicant is a
partnership, company, association,
trust, or corporation, proposed to:

1. Provide that the applicant must be
identified on the Form 1 application by
the name and exact location of the place
of business, including the name of the
county in which the business is located
or, in the case of a trust, the address
where the firearm is located. In the case
of two or more locations, the address
shown must be the principal place of
business (or principal office, in the case
of a corporation) or, in the case of a

trust, the principal address at which the
firearm is located;

2. Require the applicant to attach to
the application:

e Documentation evidencing the
existence and validity of the entity,
which includes complete and
unredacted copies of partnership
agreements, articles of incorporation,
corporate registration, declarations of
trust, with any trust schedules,
attachments, exhibits, and enclosures;
however, if the entity had an
application approved as a maker or
transferee within the preceding 24
months, and there had been no change
to the documentation previously
provided, the entity may provide a
certification that the information has not
changed since the prior approval and
must identify the application for which
the documentation had been submitted
by form number, serial number, and
date approved;

e A completed ATF Form 5320.23 for
each responsible person. Form 5320.23
would require certain identifying
information for each responsible person,
including each responsible person’s full
name, position, Social Security number
(optional), home address, date and place
of birth, and country of citizenship;

¢ In accordance with the instructions
provided on Form 5320.23, a 2 x 2-inch
photograph of each responsible person,
clearly showing a full front view of the
features of the responsible person with
head bare, with the distance from the
top of the head to the point of the chin
approximately 1% inches, and which
must have been taken within 1 year
prior to the date of the application;

e Two properly completed FBI Forms
FD-258 (Fingerprint Card) for each
responsible person. The fingerprints
must be clear for accurate classification
and should be taken by someone
properly equipped to take them; and

¢ In accordance with the instructions
provided on Form 5320.23, a
certification for each responsible person
completed by the local chief of police,
sheriff of the county, head of the State
police, State or local district attorney or
prosecutor, or such other person whose
certification may in a particular case be
acceptable to the Director. The
certification for each responsible person
must be completed by the CLEO who
has jurisdiction over the area in which
the responsible person resides. The
certification must state that the official
is satisfied that the fingerprints and
photograph accompanying the
application are those of the responsible
person and that the certifying official
has no information indicating that
possession of the firearm by the
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responsible person would be in
violation of State or local law.

ATF also sought public comments
regarding the feasibility of asking CLEOs
to certify that they are satisfied that the
photographs and fingerprints match
those of the responsible person and
whether changes were needed to this
proposal.

D. Amendment of 27 CFR 479.84 and
479.85

With respect to an application to
transfer a firearm, the Department
proposed several amendments to 27
CFR 479.84 (““Application to transfer’’)
and 479.85 (“Identification of
transferee”).

Amendments to §479.84 proposed to
provide that:

1. The Form 4 application, in
duplicate, must be filed by the
transferor. If the transferee is a
partnership, company, association,
trust, or corporation, all information on
the Form 4 application must be
furnished for each responsible person of
the transferee; and

2. The type of firearm being
transferred must be noted on the Form
4. If the firearm is other than one
classified as “any other weapon,” the
applicant must submit a remittance in
the amount of $200 with the application
in accordance with the instructions on
the form. If the firearm is classified as
“any other weapon,” the applicant must
submit a remittance in the amount of $5.

Where the transferee is an individual,
the proposed amendments to § 479.85
retained the certification requirement
but eliminated the requirement for a
CLEO statement about the use of a
firearm for other than lawful purposes.
In addition, the proposal required the
certification to state that the official is
satisfied that the fingerprints and
photograph accompanying the
application are those of the applicant
and that the certifying official has no
information indicating that receipt or
possession of the firearm by the
transferee would be in violation of State
or local law.

The Department stated that the
CLEQ’s certification that the CLEO “is
satisfied that the fingerprints and
photograph accompanying the
application are those of the applicant,”
if an individual applicant, is an existing
requirement (see 27 CFR 479.85) but
was not reflected on the current Forms
4 and 5. The Department proposed
having ATF amend Forms 4 and 5 to
include certification to that effect by the
CLEO for individuals, and include the
same certification on Form 5320.23 for
responsible persons of a legal entity.

Amendments to §479.85, where the
transferee is a partnership, company,
association, trust, or corporation,
proposed to:

1. Provide that the transferee must be
identified on the Form 4 application by
the name and exact location of the place
of business, including the name of the
county in which the business is located
or, in the case of a trust, the address
where the firearm is to be located. In the
case of two or more locations, the
address shown must be the principal
place of business (or principal office, in
the case of a corporation) or, in the case
of a trust, the principal address at which
the firearm is to be located;

2. Require the transferee to attach to
the application:

¢ Documentation evidencing the
existence and validity of the entity,
which includes complete and
unredacted copies of partnership
agreements, articles of incorporation,
corporate registration, declarations of
trust, with any trust schedules,
attachments, exhibits, and enclosures;
however, if the entity has had an
application approved as a maker or
transferee within the preceding 24
months, and there had been no change
to the documentation previously
provided, including the responsible
person information, the entity may
provide a certification that the
information has not changed since the
prior approval and must identify the
application for which the
documentation had been submitted by
form number, serial number, and date
approved;

o A completed ATF Form 5320.23 for
each responsible person. Form 5320.23
would require certain identifying
information, including the responsible
person’s full name, position, Social
Security number (optional), home
address, date and place of birth, and
country of citizenship;

o In accordance with the instructions
provided on Form 5320.23, a 2 x 2-inch
photograph of each responsible person,
clearly showing a full front view of the
features of the responsible person with
head bare, with the distance from the
top of the head to the point of the chin
approximately 1% inches, and which
must have been taken within 1 year
prior to the date of the application;

e Two properly comp}l)eted FBI Forms
FD-258 (Fingerprint Card) for each
responsible person. The fingerprints
must be clear for accurate classification
and should be taken by someone
properly equipped to take them; and

o In accordance with the instructions
provided on Form 5320.23, a
certification for each responsible person
completed by the local chief of police,

sheriff of the county, head of the State
police, State or local district attorney or
prosecutor, or such other person whose
certification may in a particular case be
acceptable to the Director. The
certification for each responsible person
must be completed by the CLEO who
has jurisdiction over the area in which
the responsible person resides. The
certification must state that the official
is satisfied that the fingerprints and
photograph accompanying the
application are those of the responsible
person and that the certifying official
has no information indicating that
receipt or possession of the firearm by
the responsible person would be in
violation of State or local law.

ATF also sought public comments
concerning the feasibility of asking
CLEOs to certify that they are satisfied
that the photographs and fingerprints
match those of the responsible person,
or whether changes were needed to this
proposal.

E. Amendment of 27 CFR 479.90

Section 5853(a) of the NFA, 26 U.S.C.
5853(a), provides that a firearm may be
transferred to any State, possession of
the United States, any political
subdivision thereof, or any official
police organization of such a
government entity engaged in criminal
investigations, without the payment of
the transfer tax. Regulations
implementing section 5853(a) are set
forth in 27 CFR 479.90. That section
provides, in pertinent part, that the
transfer tax exemption may be obtained
by the transferor of the firearm by filing
with the Director an application on ATF
Form 5 (5320.5), Application for Tax
Exempt Transfer and Registration of
Firearm, in duplicate. The application
must provide certain information,
including the name and address of the
transferor and the transferee. In the case
of a transfer of a firearm by a
governmental entity to a transferee who
is an individual not qualified as a
manufacturer, importer, or dealer under
27 CFR part 479, the transferee must be
further identified in the manner
prescribed in § 479.85.

The Department proposed amending
§479.90(b) to remove the word
“natural.” Removing the word “‘natural”
leaves the term “person,” which was
defined in proposed §479.11 to include
a partnership, company, association,
trust, or corporation (including each
responsible person of such entity), an
estate, or an individual. Under this
proposal, each transferee (including all
responsible persons) would be subject to
the requirements prescribed in proposed
§479.85 when a governmental entity
transfers a firearm to a partnership,
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company, association, trust, or
corporation that is not qualified as a
manufacturer, importer, dealer, or SOT
under part 479.

F. Addition of 27 CFR 479.90a, Estates

The Department also proposed adding
a new section to part 479 to address the
possession and transfer of firearms
registered to a decedent.2 The proposed
new section provided that the executor,
administrator, personal representative,
or other person authorized under State
law to dispose of property in an estate
(collectively “executor”’) may lawfully
possess the decedent’s NFA firearm
during the term of probate without such
possession being treated as a transfer
from the decedent. The proposed
section also sought to clarify that the
executor may transfer firearms held by
the estate on a tax-free basis when the
transfer is to a beneficiary of the estate;
however, when the transfer is to persons
who are not lawful heirs, the executor
must pay the appropriate transfer tax.

G. Transfer of Unserviceable Firearm

Section 479.91 provides that an
unserviceable firearm, defined in
§479.11 as a firearm that is incapable of
discharging a shot by means of an
explosive and incapable of being readily
restored to a firing condition, may be
transferred as a curio or ornament
without payment of the transfer tax.
This section also provides that the
procedures set forth in § 479.90 must be
followed for the transfer of an
unserviceable firearm, with the
exception that a statement must be
entered on the application that the
transferor is entitled to the exemption
because the firearm is unserviceable and
is being transferred as a curio or
ornament. The Department proposed no
changes to this section. However, the
Department noted that §479.91
references the procedures in § 479.90,
which in turn references §479.85,
thereby providing notice that changes to
§479.85 would apply to transfers
governed by §479.91.

H. Miscellaneous

In the proposed rule, ATF recognized
that the composition of the responsible
persons associated with a trust,
partnership, association, company, or
corporation may change over time. As a
result, ATF stated that it was

2 Although the NPRM proposed to add § 479.90a,
see 78 FR at 55020, as a result of a clerical error,
parts of the proposed rule styled the addition of the
new section governing estates as a revision to
§479.90, see, e.g., id. at 55028—29. The Department
believes it nonetheless clearly conveyed its
intention to add a new section to 27 CFR part 479
and not replace §479.90. Commenters did not
appear to be confused by the mistake.

considering a requirement that new
responsible persons submit Form
5320.23 within 30 days of such a
change. ATF sought comments on this
option and solicited recommendations
for other approaches.

The comment period for the proposed
rule closed on December 9, 2013.

IV. Analysis of Comments and
Department Responses for Proposed
Rule ATF 41P

In response to the proposed rule, ATF
received over 9,500 comments.
Comments were submitted by citizens;
individuals associated with trusts,
corporations, and other legal entities;
individuals associated with estates;
FFLs; SOTs; silencer manufacturers;
nonprofit and other organizations; trade
associations; lawyers; collectors;
hunters; and others.

Several commenters supported the
entire proposed rule, while the majority
opposed the entire proposed rule. The
majority of commenters also opposed
the proposed expansion of the CLEO
certification requirement and the new
definition for a “responsible person” for
a trust or legal entity. Some of the
commenters who opposed the proposed
expansion of the CLEO certification
requirement and the new ‘‘responsible
person” definition, however, supported
other portions of the proposed rule. The
commenters’ support and opposition,
along with specific concerns and
suggestions, are discussed below.

A. Comments Supporting the Rule
1. General Support for the Entire Rule

Comments Received

More than a dozen commenters stated
that they supported the proposed rule in
its entirety. This support was based on
a variety of reasons, including that: (1)
The current regulations create a
“loophole,” through which prohibited
persons can use a trust to circumvent
the background check and CLEO
certification requirements; (2) the
benefit of ensuring felons and others
could no longer circumvent background
checks by submitting applications as
representatives of a corporation or trust
outweighed the “small inconvenience”
the proposed rule would involve; (3) the
current system of background checks
only for individuals is inadequate to do
the job of keeping guns out of the wrong
hands; and (4) identification of and
background checks on responsible
persons would increase accountability
for firearms regulated under the NFA.

Department Response

The Department acknowledges the
commenters’ support for the proposed

rule, which generally focuses on the
importance of conducting background
checks, particularly for individuals
acquiring NFA firearms. This rule will
require all responsible persons to
provide the necessary information,
including fingerprints, to allow ATF to
conduct background checks through the
various criminal record databases. In
addition, individuals, as well as any
responsible person associated with a
trust or legal entity, will be required to
provide notification to the local CLEO of
the intent of the individual, trust, or
legal entity with which the responsible
person is associated, to make or acquire
the NFA firearm identified on the form.
This notification will provide the CLEO
an opportunity to conduct any inquiries
required by State law, and provide ATF
with appropriate input regarding the
lawfulness of the individual’s or
responsible person’s acquisition or
possession of a firearm.

Regarding the commenters who
desired greater accountability for NFA
weapons, the Department notes that the
NFA requires inclusion of those
weapons in the National Firearms
Registration and Transfer Record
(NFRTR), and that the NFRTR includes
firearm identification information, as
well as the name and address of the
registrant. Moreover, by allowing for
background checks on individuals who
will possess and control firearms on
behalf of trusts or legal entities, the rule
will deter persons who are prohibited
from possessing firearms from
attempting to use such trusts or legal
entities to unlawfully acquire firearms.

2. Particular Support for Portions of the
Rule

a. Comments Relative to Forms 5330.20,
1,4,and 5

Comments Received

Two commenters stated that the
proposal to incorporate the information
currently required on ATF Form
5330.20 into Forms 1, 4, and 5 is
beneficial, will reduce unnecessary
paperwork, and increase efficiency.
Another two commenters, including an
FFL who is an SOT, supported the
proposed changes eliminating the Form
5330.20 and incorporating the
information from that form into Forms
1, 4, and 5. One of these commenters
based his support on guidance provided
by Executive Order 13610 of May 10,
2012 (“Identifying and Reducing
Regulatory Burden”’). Another
commenter, a member of the NFATCA,
stated that he supports the part of the
proposed rule that would incorporate
the certification of an applicant’s status
as a U.S. citizen, immigrant alien, or
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exempt nonimmigrant alien into Forms
1, 4, and 5, and eliminate the
requirement to attach a separate
certification of compliance. Another
commenter stated that the elimination
of the Form 5330.20 by adding a
citizenship statement to the transfer
forms would reduce the “human effort”
expended by both the public and ATF,
and reduce the expenditure of public
funds to print, copy, and handle that
form.

Department Response

The Department acknowledges the
commenters’ support for incorporating
the certificate of compliance required to
obtain the exemption provided by 18
U.S.C. 922(g)(5)(B) into ATF Forms 1, 4,
and 5. This change will reduce the
burden on the applicant by reducing the
number of forms the applicant must
complete to acquire an NFA firearm.
The change will also reduce the cost
burden on the Department as the Form
5330.20 will no longer have to be
printed and separately processed by
ATF.

b. Addition of 27 CFR 479.90a, Estates
Comments Received

Several commenters agreed with the
addition of a new section in ATF’s
regulations addressing firearm transfers
by estates, and supported the provisions
regarding when a transfer occurs, and
when a transfer tax must be paid. These
commenters supported the additions
because they increase clarity and
provide specific direction for transfers
through estates.

Other commenters supported the
proposed changes related to estates and
transfers, but suggested that the
proposed rule did not go far enough.
One commenter recommended
expanding regulations to cover all
involuntary transfers, including
transfers at the dissolution of a
corporation or other entity, liquidation
in bankruptcy, and forced transfers
during divorce proceedings, not just
those involving the death of the owner.
Other commenters argued that although
they supported the treatment of estates,
the proposal ran afoul of the
Department’s stated purpose to require
the same identification and background
checks of individuals and legal entities,
and created a ‘“fundamental internal
inconsistency.” Similarly, another
commenter suggested that trusts should
be treated the same as estates, and not
subject to the same requirements as
apply to individuals. That commenter
further stated that § 479.90a should
expressly address the role of attorneys,
because issues may arise that require an

attorney to take possession of a firearm
to effectuate distribution to
beneficiaries. This commenter also
stated that a copy of the obituary in a
recognized newspaper should be an
acceptable alternative to the death
certificate.

Department Response

The Department acknowledges
supporters’ comments regarding the
addition of § 479.90a to address the
possession and transfer of firearms
registered to a decedent. The addition of
this section clarifies that an executor,
administrator, personal representative,
or others recognized under State law
may possess the firearm during the term
of probate, which is often a concern for
individuals dealing with the NFA
firearms as part of an estate.
Additionally, the rule provides
clarification as to when a transfer tax
must be paid.

The Department does not agree that
its positions with regard to estates
should be expanded to include other
types of involuntary transfers as part of
this rulemaking. Other types of
involuntary transfers were not
addressed in the proposed rule. The
Department has exercised its discretion
to decline to expand the scope of the
rulemaking to encompass involuntary
transfers not addressed in the proposed
rule. Should the Department determine
that its position with regard to estates
should be extended to other involuntary
transfers, it will do so in a separate
rulemaking.

Transfers of NFA firearms from an
estate to a lawful heir are necessary
because the deceased registrant can no
longer possess the firearm. For this
reason, ATF has long considered any
transfer necessitated because of death to
be involuntary and tax-free when the
transfer is made to a lawful heir as
designated by the decedent or State law.
However, when an NFA firearm is
transferred from an estate to a person
other than a lawful heir, it is considered
a voluntary transfer because the
decision has been made to transfer the
firearm to a person who would not take
possession as a matter of law. Such
transfers cannot be considered
involuntary and should not be exempt
from the transfer tax. Other tax-exempt
transfers—including those made by
operation of law—may be effected by
submitting Form 5. Instructions are
provided on the form.

The Department disagrees that
§479.90a should expressly address the
role of attorneys to effectuate
distribution to beneficiaries. Clear rules
are provided that establish who can
make the necessary distributions and

how those distributions should occur.
The Department also disagrees with the
assertion that a copy of an obituary in
a “recognized newspaper”’ should be
recognized as equivalent to a death
certificate for purposes of the new
section addressing estate transfers, as
anyone can pay to have an obituary
published in a newspaper. However, a
death certificate is an official document
issued by a government agency; a
newspaper obituary has no equivalent
guarantee of authenticity.

When an individual heir is named in
a will, the executor of the estate would
file a Form 5 to effect the transfer. The
heir would be listed on the Form 5 as
the transferee and an individual heir
would be required to submit
photographs and fingerprints and be
subject to a background check.
Similarly, if the trust expires upon the
death of the grantor, then the trustee, as
the administrator of the trust, would file
Form 5 to transfer the firearm to the
individual named as the beneficiary.
Like the heir, the beneficiary would be
required to submit photographs and
fingerprints and be subject to a
background check. Transfers to trusts
and legal entities from estates will
require that responsible persons at those
trusts and legal entities identify
themselves in the same manner as they
would in circumstances involving a
taxable transfer. If there is no
beneficiary or the beneficiary does not
wish to possess the registered firearm,
the trustee would dispose of the
property to a person other than a trust
beneficiary on an ATF Form 4. If,
however, the trust remains a valid trust
after the death of the grantor, the trustee
would continue to administer the trust
property according to the terms of the
trust as there would be no transfer
under the NFA.

c¢. Background Checks for Responsible
Persons

Comments Received

Seventy-two commenters, including
members of a trade organization, stated
in a form letter that they agree that
requiring fingerprint cards and
photographs of all adult applicants or
responsible persons of a trust or LLC
acquiring NFA firearms would ensure
that NFA firearms are not acquired by
prohibited persons. These same
commenters stated that they oppose any
expansion of the CLEO requirement.
Thirty-six other commenters stated in a
form letter that by eliminating the CLEO
signoff and narrowing the definition of
responsible persons, ATF could still
require fingerprints and background
checks on the person primarily



2666

Federal Register/Vol. 81, No. 10/Friday, January 15, 2016/Rules and Regulations

responsible for a legal entity application
without exposing law-abiding citizens
to what they consider to be the arbitrary
and capricious CLEO signoff ban.
Another commenter expressed the belief
that the regulations need to be changed
to expand the requirements for
fingerprints and photographs, but only
as to one responsible person, not every
responsible person who is part of a trust
or legal entity. A few other commenters
stated that they did not oppose
fingerprints, photographs or background
checks of responsible persons, but are
opposed to the expansion of the CLEO
signoff. Several other commenters,
including an owner of a company that
manufactures firearms and firearms
accessories, an FFL/SOT, and
employees of an FFL/SOT company,
stated that requiring background checks
for trust members is appropriate, but
that ATF should remove the CLEO
signature component. Another
commenter stated that requiring
background checks, fingerprints, and
photographs for responsible persons “‘is
sufficient” and makes more sense than
the CLEO certification requirement that
nullifies the right to acquire firearms for
personal protection. Another
commenter stated that he supports
background checks, but is
unequivocally opposed to the CLEO
signoff requirement for any NFA
transfer. Another commenter stated that
the CLEO requirement is too time
consuming and outdated, but it is
reasonable for people associated with
legal entities to be subject to the same
fingerprint-based background checks
that individuals go through before they
can obtain some of the most dangerous
weapons.

Department Response

The Department acknowledges
support regarding the requirement for
responsible persons of trusts or legal
entities to submit fingerprints and
photographs and undergo background
checks. The Department agrees that
responsible persons of trusts or legal
entities should be subject to the same
requirements as individuals acquiring
an NFA firearm.

The Department acknowledges
comments regarding expansion of the
CLEO certification requirement. The
Department has changed the CLEO
certification in the proposed rule to a
CLEO notification requirement in the
final rule for all transferees, whether
individuals, trusts, or legal entities. See
discussion infra in section IV.C.1. The
Department also acknowledges
comments regarding those who would
be considered a responsible person for
a trust or legal entity. The Department

has changed the definition of
responsible person to provide that
responsible persons are generally those
individuals in the organization who
have the power and authority to direct
the management and policies of the
entity insofar as they pertain to firearms.

B. Comments Generally Opposing the
Rule

A few commenters disagreed with all
proposed changes without providing
any specifics. The majority of
commenters who were opposed to the
proposed rule provided specific reasons
as discussed below.

1. Current Regulations Are Sufficient
Comments Received

Many commenters stated that there
are already stringent Federal regulations
in place for the firearms covered by the
proposed rule; for example, prohibited
persons who receive or possess an NFA
firearm through a legal entity are
already violating current laws. A few
commenters stated that these existing
laws work, as shown by ATF’s examples
in the proposed rule. A few commenters
objected to any additional firearm
regulations.

Many commenters stated that this rule
only creates more “red tape” for lawful
citizens. Another commenter believed
that the “filings” for corporations,
trusts, and legal entities already identify
a legally responsible person, and, as a
result, maintained that the burdens of
the proposed rule outweighed its
benefits. Another commenter argued
that a corporation or a trust was not a
person, and should not be treated as
one.

Department Response

The Department acknowledges that
there are existing Federal laws and
regulations that pertain to NFA firearms
and firearms more generally. Requiring
background checks for responsible
persons of trusts and legal entities helps
to enforce those laws by keeping
firearms out of the hands of persons
who are prohibited from possessing
them. The efficacy of background
checks is evident in the statistics. The
most recent statistics released by the
Department of Justice, Bureau of Justice
Statistics, reflect that through the end of
December 2012, background checks run
through the NICS by either the FBI or
State point-of-contact agencies resulted
in about 2.4 million denials. See
Karberg, Frandsen & Durso, Background
Checks for Firearms Transfers, 2012—
Statistical Tables, at 1 (December 2014).
And given that there is not an abundant
number of NFA firearms readily
accessible without going through the

transfer process, background checks in
this area should be expected to be
highly effective in keeping NFA
weapons out of the hands of those
prohibited by law from possessing them.

In addition, requiring background
checks for responsible persons of trusts
and legal entities conforms the
requirements applicable to those entities
to those that apply to individuals. It also
maintains consistency with the way
ATF processes applications for Federal
firearms licenses, where responsible
persons for legal entities are subject to
background checks. See 27 CFR
478.47(b)(2).

a. Allegations That the Proposed
Changes Were Motivated by Politics

Comments Received

Many commenters stated their view
that this rulemaking is motivated by
politics and not driven by legitimate
concerns. Some argued that the proposal
was an executive “overreach,”
represented an “‘end run” around
Congress, and was beyond the scope of
ATF’s regulatory authority. Some
commenters expressed concern that the
proposed regulation was intended to
disarm law abiding citizens.

Department Response

The Department acknowledges that
the regulation of firearms provokes
strong feelings on all sides and that any
form of firearm regulation is often a
topic of substantial debate. The
Department initiated this rulemaking
after ATF received a petition from the
NFATCA, a non-profit association. ATF
agreed with the petitioner that by not
requiring background checks for trusts
and legal entities, the existing
regulations created the potential for
abuse. The goal—as stated in both the
proposed rule and here—is to ensure
that the rules regarding NFA
applications that apply to individuals
apply equally to trusts and corporate
entities. By ensuring background checks
are run on certain persons who may
have access to NFA weapons, the rule
is intended to help enhance public
safety. Put simply, this rule will not
prevent a person who can lawfully
possess firearms from receiving or
possessing NFA firearms; it was
designed to prevent persons who are
prohibited from receiving or possessing
firearms from obtaining them through
the use of trusts or legal entities not
currently subject to the same procedures
applicable to individuals. The rule will
not disarm law abiding citizens.
However, it will help ensure that
persons who are prohibited by law from
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possessing firearms are not able to
acquire them.

The Department also does not agree
that the rule is outside of ATF’s
authority. ATF has regulated the
circumstances under which NFA
firearms are manufactured, transferred,
and acquired for decades. This authority
is based upon the authority to
implement the law that Congress has
both expressly and implicitly delegated
to the Department. Specifically, the
authority to implement the regulations
requiring a CLEO certification have
withstood challenge. See Lomont v.
O’Neill, 285 F.3d 9 (D.C. Cir. 2002). The
Court, in upholding the CLEO
certification requirement, noted that
sections 5812 and 5822 of the NFA give
“the Secretary broad authority to
promulgate regulations governing
application forms, including regulations
pertaining to the identification of the
transferee, the transferor and the
firearm,” and ‘“‘broad authority over the
form of applications for permission to
make firearms.” Id. at 16. Similarly, in
upholding ATF’s authority to make
destructive device determinations,
another court noted that Congress may
lawfully leave “a certain degree of
discretion to executive or judicial
actors.” The court noted that ATF acted
lawfully in implementing the statutory
definition, utilizing the authority
delegated to it by Congress and the
Secretary of the Treasury. Demko v.
United States, 216 F.3d 1049, 1054 (Fed.
Cir. 2000). Such authority was also
recognized when, in construing the Gun
Control Act (GCA), a court found that
the Secretary of the Treasury was
authorized to promulgate regulations to
facilitate its enforcement. This
responsibility was delegated within the
Department of the Treasury to ATF.
National Rifle Ass’nv. Brady, 914 F.2d
475, 477 (4th Cir. 1990).

b. Changes Are Not Necessary if Current
Regulations Are Enforced

Comments Received

Many commenters stated that it is not
necessary for the Department to add
additional rules and that the current
rules are sufficient to ensure NFA
firearms are not acquired by
unauthorized individuals. Many
commenters felt that the proposed rule
fails to address crime, and instead
simply makes it more difficult for law-
abiding citizens to legally obtain NFA
registered firearms. Many commenters
stated that someone who wishes to
obtain a firearm for criminal purposes
would not go through the NFA
application process for a legal entity, a
process that entails expense and efforts

to register such firearms with the
Federal Government.

One commenter noted that the
proposed rule would alter the timing of
the background check, and asserted that
the timing would have a negative effect
on safety. Currently, background checks
are performed at the time the weapon is
physically transferred; the proposed
change would require the background
check be performed at the beginning of
the application process. This
commenter stated that it currently takes
transfer applications a year for approval,
and with the proposed change, any
arrests, convictions, or restraining
orders that occur during this year would
not be discovered and restricted persons
could potentially obtain possession of
the NFA items. Several commenters
questioned why it takes ATF months to
approve NFA applications if it does not
currently run checks on trusts and legal
entities.

Many commenters stated that there is
no “loophole” to close, arguing that
nothing in the current system allows
felons or otherwise prohibited persons
to possess NFA items through trusts,
corporations, or individually. Several
commenters further added that their
trust was constructed in a manner such
that prohibited persons may not have a
role in the trust. Other commenters
noted existing requirements that the
person picking up the NFA item must
still fill out ATF Form 4473, Firearms
Transaction Record, and pass the
required NICS background checks at the
point of sale before taking possession.
Other commenters noted generally that
it is already illegal to let unauthorized
persons be in possession of firearms and
NFA items. Others stated specifically
that an individual who takes possession
(i.e., the responsible person), is
prohibited by State and Federal law
from transferring or making that weapon
available to anyone with a firearm
restriction. In addition, a few
commenters stated that there is not an
“underground black-market conspiracy”
or “underworld entity” circumventing
NFA gun laws by using trusts. Several
commenters stated that trusts are used
by law-abiding citizens to prevent
unintentional illegal transfers; people
creating an NFA trust are not trying to
game or cheat the system or pass
through a loophole.

Many commenters noted that ATF’s
three examples provided in the
proposed rule fail to illustrate that there
is a problem to be solved (i.e., that a
prohibited person ever gained actual
possession of an NFA firearm by virtue
of an association with a legal entity,
much less committed a crime with that
weapon). Those same commenters also

observed that these three examples just
as strongly argue that prohibitions and
safeguards, under current law, are
entirely sufficient. A few of these
commenters asked ATF for access to the
details of the three situations and stated
that without such access, there are many
unanswered questions and no evidence
of any problem that existing law does
not address.

Many commenters requested ATF to
leave the current regulations in place.
Instead of proposing new rules and
regulations, many commenters asked
ATF to enforce the rules, laws, and
penalties already on the books, and
noted the small number of prosecutions
resulting from NICS denials. A few of
these commenters also requested that
ATF give longer sentences and harsher
penalties to those who break the rules.
Another commenter noted that the
current regulations are unenforceable
due to an already “‘over-taxed and
under-funded and under-staffed
system.” Another commenter stated that
ATF makes so many ‘“‘gun laws” that the
public cannot possibly understand
them, and asked how ATF proposes to
enforce them.

Department Response

While the Department acknowledges
that most individuals who apply to
register and transfer an NFA firearm are
not prohibited from possessing or
receiving firearms, there have been a
significant number of instances in
which prohibited persons have
submitted NFA applications.
Information received from the ATF NFA
Branch disclosed that from 2010 to 2014
there were approximately 270 NFA
applications by individuals, out of
115,842 applications, that were
disapproved due to background check
denials. The NFA Branch also tracked
the number of applications received
from trusts and legal entities during the
same period. The Department believes
that the disapprovals would have been
higher if background checks would have
been conducted on responsible persons
associated with the 217,996 applications
received from trusts or legal entities
during this time. This belief is based on
the FBI’s denial rate on NICS
background checks between November
30, 1998, and December 31, 2014, which
is approximately 1.24 percent.
Additionally, the Department believes
that the background check requirement
has an important deterrent effect as a
prohibited person would be less likely
to try and acquire an NFA firearm
knowing that the person would be
subject to a background check.

As aresult of the increased use of
trusts or legal entities to acquire NFA
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firearms, the number of qualifying
firearms acquired without a background
check has greatly increased. Between
2004 and 2014, the number of NFA
applications received from trusts or
legal entities increased from 1,938 to
90,726. In 2013 and 2014, ATF received
a combined total of 162,759 applications
from trusts or legal entities.

The Department does not agree that
the proposed regulations are
unnecessary. Background checks
required under the Brady Act (18 U.S.C.
922(t) and 27 CFR 478.102), as part of
the licensing process (18 U.S.C.
923(d)(1)(B) and 27 CFR 478.47(b)(2)),
and the application process for
individuals submitting applications to
make or receive an NFA firearm (26
U.S.C. 5812 and 5822, 27 CFR 479.63
and 479.85) are in place to prevent
prohibited persons from unlawfully
acquiring firearms. The proposed rule is
similarly intended to prevent prohibited
persons from acquiring firearms by
closing down an avenue that can be
exploited.

The Department acknowledges that
there is a backlog of NFA applications,
and notes that the backlog has decreased
over the last year. ATF processes
applications as quickly as its resources
allow.

The Department agrees with the
commenters that the existing laws
should be enforced, and the Department
is committed to focusing its limited
prosecutorial resources on the most
significant violent crime problems
facing our communities. That said,
enforcement must be paired with
common-sense regulatory efforts to help
limit access to firearms by persons
prohibited from possessing them. This
rule is intended to do just that.

The Department acknowledges that
the person picking up the NFA item
must still fill out ATF Form 4473,
Firearms Transaction Record, and pass
a NICS background check at the point of
sale before taking possession. Such a
background check on the person picking
up the firearm would verify that that
individual is not a prohibited person,
but it would not verify that other people
who are responsible persons of a trust
or legal entity are not prohibited.

The Department does not regard time-
of-transfer background checks as
sufficient to comply with the transfer
provision of the NFA. The Department
interprets that provision to require that
background checks precede the transfer
of NFA firearms. Specifically, the
statute provides that a firearm ‘‘shall not
be transferred unless” the Secretary has
approved the application, and that an
application “‘shall be denied if the
transfer, receipt, or possession of the

firearm would place the transferee in
violation of law.” 26 U.S.C. 5812(a). The
Department construes that language to
mean that background checks for
individuals and responsible persons
must be conducted before the
application is approved. Additionally,
this provision requires that an
individual’s “identification must
include his fingerprints and his
photograph.” Id. A NICS background
check does not satisfy the statute’s
biometric language (fingerprint cards)
requirement. The submission of
fingerprints allows a more robust check
of criminal history databases and
provides a means of eliminating false
negative and false positive matches. For
example, the relevant individual may
have a disqualifying criminal record
under another name.

The Department does not agree that
the proposed rule would alter the timing
of the background check. Background
checks under the statute’s transfer
provision are not currently performed at
the time the weapon is physically
transferred, as the commenter suggested.
Rather, background checks are currently
performed before an application is
approved and will continue to be
performed in the same manner. With
respect to the commenter’s concern that
delay in processing applications might
mean that an individual will become a
prohibited person while awaiting a
background check, the agency has two
responses. First, because nothing about
the Department’s method of processing
applications will change because of this
rule, the Department believes the
commenter’s concern is outside the
scope of this rulemaking. Second,
processing times for applications reflect
the delay between the time the
application is received by the NFA
Branch and the time the application is
entered into the NFRTR and processed.
As the background check is not
conducted until after the information is
entered into the NFRTR, any
prohibitions that may have occurred
after the applicant mailed the
application will be disclosed when the
background check is conducted.

c. Criminal Activity Assertions Are Not
True

i. The NFA and Impact on Crime
Comments Received

Many commenters stated that these
restrictions will not reduce crime and
questioned whether violent crimes have
been committed with registered NFA
items, or by responsible persons of a
trust or legal entity. Several commenters
asked if ATF could provide the statistics
demonstrating the need for the

regulations and direct link between the
proposed rule and enhanced public
safety.

Many other commenters observed that
NFA items are expensive, already
heavily regulated, and “virtually
unheard of” in the hands of criminals.
Although commenters disagreed on the
number of crimes they believe have
been committed with registered NFA
weapons, those addressing the subject
agreed that the number was small, and
argued that the proposed rule would
accordingly have little to no effect on
public safety.

Department Response

The Department disagrees that it must
show a direct link between the proposed
rule and enhanced public safety.
Congress has directed the Department to
ensure that individuals who are
prohibited from possessing NFA
firearms do not obtain them, even if
those individuals have no intention of
using them in an unlawful manner. See
26 U.S.C. 5812(a) (“‘Applications shall
be denied if the transfer, receipt, or
possession of the firearm would place
the transferee in violation of law’’); 26
U.S.C. 5822 (“Applications shall be
denied if the making or possession of
the firearm would place the person
making the firearm in violation of
law.””). The Department regards the
appropriate question to be whether the
rule will better ensure that prohibited
individuals do not unlawfully possess
NFA firearms, not whether individuals
who possess firearms are likely to use
them to commit crimes.

Additionally, the Department notes
that some individuals who own NFA
firearms do in fact commit crimes. A
review of trace data and criminal
records from 2006 to 2014 disclosed
twelve incidents in which owners of
NFA firearms were convicted of crimes;
however, there is no evidence that these
crimes were committed with NFA
firearms. Convictions include attempted
homicide, conspiracy to commit felony
offenses of firearms laws, operating a
drug involved premises, possession of
unlawful firearms, possession of
marijuana, intent to distribute
methamphetamine, possession of a
firearm during commission of drug
trafficking, domestic violence, theft,
dealing firearms without a license, and
possession of an unregistered NFA
firearm.

In one instance the purchaser was
arrested 9 days after the purchase of the
firearm. In another instance the
purchaser was arrested within 3 months
of the purchase of the firearm. Both
purchasers were convicted of drug
related charges.
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The Department acknowledges that
the majority of firearms traced are
handguns. However, between 2006 and
2013, local or Federal law enforcement
recovered and ATF traced 5,916 NFA
firearms. ATF is authorized to trace a
firearm for a law enforcement agency
involved in a bona fide criminal
investigation. There were also at least
seven instances in which the possessor
of the firearm at the time it was traced
was not the person it was registered to
in the NFRTR. Under Federal law,
possession of an NFA firearm by a
person to whom it is not registered is
unlawful (26 U.S.C. 5861(d)).

The Department also emphasizes that
NFA weapons are dangerous weapons
that can empower a single individual to
take many lives in a single incident.
Therefore, a low incidence of the use of
NFA firearms in crimes does not reflect
the threat to public safety that they
pose. A low usage of NFA firearms in
crime may also bespeak the success of
the NFA in preventing such weapons
from reaching the hands of prohibited
persons in the past. The large increase
in transfers in which no background
check takes place, however, increases
the risk that NFA firearms will reach
prohibited persons. The Department
does not believe it is reasonable to wait
for an NFA firearm to be used in a
significant criminal incident before
crafting procedures reasonably
calculated to carry out its regulatory
mandate to prevent prohibited persons
from obtaining NFA firearms.

ii. The NFA and Associated Background
Checks for Transactions Involving a
Trust or Legal Entity

Comments Received

Many commenters stated that the
proposed rule is misleading because it
suggests that there are no background
checks currently required for trusts or
legal entities when, in fact, the person
who picks up an NFA item from a
licensed dealer on behalf of a trust or
legal entity must complete a Form 4473
and undergo an individual NICS
background check prior to taking
possession of the NFA item. Some of
these commenters provided specific
language from ATF’s NFA Handbook as
support for their point.

Department Response

The Department acknowledges that
ATF procedures currently require that
FFLs run a background check on any
person picking up a firearm on behalf of
a trust or legal entity. However, this
ensures only that the direct recipient
from the FFL is not a prohibited person.
It does not verify the status of the other

responsible persons associated with a
trust or legal entity who will have
access to the firearm. Thus, this rule
will help ensure that many persons with
access to the firearm are neither
prohibited possessors nor otherwise
ineligible for such access. With the
implementation of the rule, responsible
persons for trusts and legal entities will
undergo a background check as part of
the application process. Therefore, a
responsible person will not have to
undergo a background check at the time
of the transfer from the FFL.

d. Individuals Do Not Create Trusts or
Legal Entities to Avoid Background
Checks

Comments Received

Many commenters stated that the
proposed rule mistakenly contends that
individuals create trusts or legal entities
solely to avoid background checks when
acquiring NFA items. These
commenters offered other valid reasons
(e.g., for estate planning; to comply with
laws and regulations associated with the
NFA, especially by preventing
accusations or criminal charges
involving constructive possession; as
the only available mechanism for
acquiring NFA items for individuals
who reside in a locale where CLEO
certification is unobtainable).

Department Response

The Department is unable to assess
the reason(s) for the recent exponential
growth in the use of trusts, in particular,
to acquire NFA firearms, and the
proposed rule made no claim about the
extent to which such trusts are being
used predominantly to circumvent the
background check requirement for
individuals, as opposed to for other
reasons. But the use of trusts has grown
exponentially, and as a result so have
the number of persons gaining access to
NFA firearms without undergoing a
background check. Regardless of their
motive, the Department does not believe
that responsible persons of trusts or
legal entities should be excluded from
the background check and other
requirements that seek to ensure
prohibited persons do not gain access to
NFA firearms.

Additionally, the Department notes
that it believes that even if individuals
are not frequently exploiting the
potential loophole in the statute, the
existence of the loophole invites future
exploitation. The Department regards it
as wise to close the loophole to
eliminate the opportunity for future
evasion of the individual background
check requirement, even if the tactic has
not yet come into common use.

2. Rule Differs From NFATCA Petition
Comments Received

Some commenters noted that
NFATCA'’s petition asked ATF to amend
§§479.63 and 479.85 to, among other
things, require photographs and
fingerprints of persons responsible for
directing the legal entity, eliminate the
requirement for CLEO approval of
Forms 1 and 4 for natural persons, and
require notification to CLEOs for all
Form 1 and Form 4 applicants. One
commenter noted that the proposed rule
differed from the petitioner’s request by
adding CLEO certification requirements,
not removing them. Another commenter
observed that the proposed rule did
largely what the petitioner requested by
expanding requirements for all
responsible persons involved with
corporations and trusts; however, the
proposed rule lessened—but did not
entirely eliminate—CLEO certification
requirements. Several commenters
referenced NFATCA'’s letter, dated
August 31, 2013, in which NFATCA
said that it supports the elimination of
the CLEQ certification requirement, but
does not support the proposed rule in
its current form. The NFATCA letter
states, in part, that “[t]he Executive
Branch proposals unduly burden the
law-abiding public, will restrain lawful
commerce and bury an already
overwhelmed agency with an
administrative infrastructure that will
not serve the public safety interest.”

NFATCA also submitted a public
comment to the rulemaking, stating that
the proposed rule bears little
resemblance to its petition, or to
changes that NFATCA discussed with
ATF and that were published in “ATF’s
Unified Agenda repeatedly over the past
several years” 3 for Regulation
Identification Number (RIN) 1140—-
AA43.

Department Response

The Department acknowledges that in
proposing to extend CLEO certification
rather than notification requirements,
and not eliminating all CLEO
involvement, the proposed rule differed
not only from material contained in the
published abstracts of RIN 1140-AA43
in the 2011 and 2012 Unified Agendas,
but also from what the petition

3 This commenter’s footnote stated *“See Unified
Agenda, RIN [Regulation Identifier Number] 1140—
AAA43 (Fall 2011); RIN 1140—-AA43 (2012).” The
Department notes that these published abstracts
stated that this rulemaking proposed to require,
among other things, “that a copy of all applications
to make or transfer a firearm be forwarded to the
[CLEO] of the locality in which the maker or
transferee is located”” and to eliminate “the
requirement for a certification signed by the
[CLEO].”
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requested. See supra note 3. However,
the Department notes that the intent of
the Unified Agenda is to provide data
on regulatory and deregulatory activities
under development throughout the
Federal Government. The activities
included in individual agency agendas
are primarily those currently planned to
have a proposed rule or a final rule
issued within the next 12 months. This
does not mean that ATF, or any other
agency, cannot change the direction of
a proposed rulemaking if circumstances
warrant. In addition, when ATF issued
the proposed rule, ATF believed that the
proposed requirements to extend CLEO
certification would enhance public
safety without overly burdening the
public. However as is discussed infra in
section IV.C.1, the Department has
reassessed the need for CLEO
certification and has implemented a
new approach that focuses on notifying
CLEOs, and requires responsible
persons of a trust or legal entity to
submit fingerprint cards and undergo a
background check. See section IV.C.1
for discussion of the reasons for this
change.

The Department agrees that a change
from a CLEO certification to CLEO
notification will require a change to the
Forms 1, 4, and 5. See section IV.C.1 for
further discussion.

3. Constitutional and Statutory
Arguments

a. Violates the Second Amendment
Comments Received

Hundreds of commenters stated that
the proposed rule violated and infringed
their Second Amendment rights. Many
commenters stated the proposed rule
further eroded and encroached on such
rights as they believe that the NFA—
with some also adding the GCA—is
unconstitutional and already
unconstitutionally infringes the rights
protected by the Second Amendment.
Many commenters referenced the
Supreme Court’s decision in District of
Columbia v. Heller, 554 U.S. 570 (2008),
which found that the Second
Amendment protects an individual—not
a collective—right to keep and bear
firearms.

Numerous commenters specifically
connected the perceived Second
Amendment infringement to the CLEO
certification requirement, as some
CLEOs are represented as being
unwilling to sign off on applications,
regardless of the applicant’s
background, or the legality of the NFA
item in the applicant’s jurisdiction. See
infra section IV.C.1.c for a detailed
discussion of this issue. These same
commenters pointed out that the

proposed rule, by extending the CLEO
certification requirement to responsible
persons of trusts or corporations and
legal entities, removes the “gun trust”
option, which does not require CLEO
certification and thereby effectively
bans law abiding citizens from
exercising their Second Amendment
rights, i.e., constitutes a de facto ban.

A commenter focused particularly on
silencers, which are included in the
definition of firearm under the NFA. 26
U.S.C. 5845(a). This commenter
provided data showing the benefits of
silencers (e.g., hearing protection), and
that the situation is different from when
the NFA was enacted—that is, silencers
are no longer dangerous or unusual and
are typically possessed by law-abiding
citizens—and accordingly, merit
constitutional protection under the
Second Amendment. This commenter
stated that 39 States permit private
citizens to own and possess silencers,
and more than 30 States permit their use
in some form of hunting. This same
commenter argued that short-barreled
shotguns (SBSs), short-barreled rifles
(SBRs), and any other weapons (AOWs)
should not be controlled under the NFA
because they are no more dangerous
than conventional shotguns and rifles,
they are commonly used by law
enforcement and the military, and are
favorably suited for law-abiding citizens
to use in self-defense.

Department Response

The Department notes that the NFA
regulates weapons such as
machineguns, short-barreled rifles,
short-barreled shotguns, silencers,
destructive devices, which include such
items as grenade launchers, as well as
firearms meeting the definition of “any
other weapon,” which include
disguised devices such as penguns,
cigarette lighter guns, knife guns, cane
guns and umbrella guns. See 26 U.S.C.
5845.

The Department does not believe that
the proposed regulation violates, erodes,
or otherwise infringes any rights
protected by the Second Amendment.
The Supreme Court and several Courts
of Appeal have recognized, ‘‘the right to
keep and bear arms has never been
unlimited.” Nat’] Rifle Ass’n (NRA) v.
ATF, 700 F.3d 185, 200 (5th Cir. 2012)
(quoting Heller, 554 U.S. at 626). The
Supreme Court noted explicitly in
Heller that the Second Amendment did
not extend to ‘“dangerous and unusual
weapons” not in “common use.” 554
U.S. at 627; see also United States v.
Miller, 307 U.S. 174, 178-79 (1939)
(regarding short-barreled shotguns).
Courts of Appeals have consistently
found NFA weapons to be ‘“dangerous

and unusual.” See United States v.
Henry, 688 F.3d 637, 640 (9th Cir. 2012);
Heller v. District of Columbia (““Heller
1I’), 670 F.3d 1244, 1263 (D.C. Cir.
2011); United States v. Marzzarella, 614
F.3d 85, 94 (3d Cir. 2010); Hamblen v.
United States, 591 F.3d 471, 473-74
(6th Cir. 2009); United States v. Tagg,
572 F.3d 1320, 1326 (11th Cir. 2009);
United States v. Fincher, 538 F.3d 868,
874 (8th Cir. 2008). Moreover, even if
one assumes that NFA weapons are of
the type protected by the Second
Amendment, the Department believes
that NFA statutory requirements
imposed on the these weapons would be
considered longstanding presumptively
lawful regulations or restrictions and
permissible under the Second
Amendment given the Supreme Court’s
rulings in Heller, 554 U.S. 570, and
Miller, 307 U.S. 174, and circuit court
rulings, such as in NRA, 700 F.3d 185.
Finally, even if the NFA’s statutory
requirements—or the requirements
imposed by this regulation—are not
considered longstanding, the
Department believes that they would
withstand constitutional scrutiny.

The Department’s position is that the
Second Amendment, properly
construed, allows for reasonable
regulation of firearms. Heller
emphasized the importance of
“prohibiting the carrying of ‘dangerous
and unusual weapons’” in defining the
limitation on the Second Amendment
right, explaining that the Second
Amendment would not prevent the ban
of the “weapons that are most useful in
military