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Environmental Policies and
Procedures

AGENCY: Rural Business-Cooperative
Service, Rural Housing Service, Rural
Utilities Service, Farm Service Agency,
USDA.

ACTION: Final rule.

SUMMARY: Rural Development, a mission
area within the U.S. Department of
Agriculture comprised of the Rural
Business-Cooperative Service (RBS),
Rural Housing Service (RHS), and Rural
Utilities Service (RUS), hereafter
referred to as the Agency, has unified
and updated the environmental policies
and procedures covering all Agency
programs by consolidating two existing
Agency regulations that implement the
National Environmental Policy Act
(NEPA) and other applicable
environmental requirements. These
final rules supplement the regulations of
the Council on Environmental Quality
(CEQ), the regulations of the Advisory
Council on Historic Preservation

(ACHP), associated environmental
statutes, Executive Orders and
Departmental Regulations. The majority
of the changes to the existing rules
relate to the categorical exclusion
provisions in the Agency’s procedures
for implementing NEPA. These changes
consolidate the provisions of the
Agency'’s two current NEPA rules, and
better conform the Agency’s regulations,
particularly for those actions listed as
categorical exclusions, to the Agency’s
current activities and recent experiences
and to CEQ’s Memorandum for Heads of
Federal Departments and Agencies
entitled “Establishing, Applying, and
Revising Categorical Exclusions under
the National Environmental Policy Act”
issued on November 23, 2010.
DATES:

Effective date: The effective date for
the final rule is April 1, 2016.

Applicability date: For proposals that
had a complete application submitted
on or prior to April 1, 2016, either 7
CFR part 1794 or 7 CFR part 1940,
subpart G, applies, as applicable. If the
application was not complete prior to
April 1, 2016, then 7 CFR part 1970
applies.

FOR FURTHER INFORMATION CONTACT:
Kellie M. Kubena, Director, Engineering
and Environmental Staff, Rural Utilities
Service, Stop 1571, 1400 Independence
Ave. SW., Washington, DC 20250-1571;
email: Kellie. Kubena@wdc.usda.gov;
telephone: (202) 720-1649.
SUPPLEMENTARY INFORMATION:

I. Introduction and Background

This section describes NEPA
requirements, including the different
levels of environmental review and how
the Agency makes a determination
regarding the appropriate level of
environmental review. It also describes
the Agency’s mission and its existing
NEPA-implementing regulations.

A. National Environmental Policy Act

NEPA (Pub. L. 91-190, 42 U.S.C.
4321-4370) established a national
environmental policy to, among other
things, “create and maintain conditions
under which man and nature can exist
in productive harmony” (42 U.S.C.
4331(a)); sets goals for the protection,
maintenance, and enhancement of the
environment; and provides a process for
carrying out the policy and working
toward those goals. NEPA also created
the Council on Environmental Quality
(CEQ), which was later directed, by
Executive Order, to promulgate binding
regulations to guide all Federal agencies
in preparation of agency-specific
regulations for implementing NEPA
(Executive Order No. 11514, “Protection

and Enhancement of Environmental
Quality” [March 5, 1970], as amended
by Executive Order No. 11991, “Relating
to Protection and Enhancement of
Environmental Quality” [May 24,
1977]). The CEQ regulations are found
at 40 CFR parts 15001508 (available
online at: https://ceq.doe.gov/ceq
regulations/Council on_Environmental
Quality Regulations.pdf) and are
referenced in this preamble.

As set forth in CEQ’s NEPA-
implementing regulations, the NEPA
process requires different levels of
environmental review and analysis of
Federal agency actions, depending on
the nature of the proposed action and
the context in which it would occur.
The three levels of analysis are:
Categorical exclusion (CE),
environmental assessment (EA), and
environmental impact statement (EIS).

A CE is a category of actions that each
Federal agency determines, by
regulation, does not individually or
cumulatively have a significant effect on
the human environment (40 CFR
1508.4). The agency’s procedures must
provide for “extraordinary
circumstances” in which a normally
categorically excluded action may have
a significant environmental effect.
Examples of Agency CEs are routine
financial transactions including but not
limited to loans for purchase of real
estate or equipment and small-scale
construction. Even if a proposed action
is classified by an agency as a CE, such
proposed action is still screened for any
extraordinary circumstances that would
indicate a potential to have significant
impacts. The CEs outlined in this rule
are expected to have no or minimal
environmental effects; however,
extraordinary circumstances could
include environmental effects limited or
prohibited by other statutes, such as the
Endangered Species Act or the National
Historic Preservation Act, in a particular
Federal action. If a CE applies, and the
Federal agency determines that there are
no extraordinary circumstances, the
agency typically documents that
determination in the project file. If,
however, a CE applies and the agency
determines that there are extraordinary
circumstances, the agency would
proceed to prepare an EA or an EIS.

An EA is prepared to determine
whether the impacts of a particular
proposal might be significant (40 CFR
1508.9). In an EA, the Federal agency
briefly describes the need for the
proposal, alternatives to the proposal,
and the potential environmental
impacts of the proposed agency action
and alternatives to that action, including
the no action alternative. An EA results
in either a Finding of No Significant
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Impact (FONSI) or a determination that
the environmental impact may be
significant and therefore an EIS is
required.

A Federal agency is required to
prepare an EIS for any major Federal
action that may significantly affect the
quality of the human environment
(NEPA, 42 U.S.C. 4332(2)(C)). The EIS
must include a detailed evaluation of:
(1) The environmental impacts of the
proposed action; (2) any adverse
environmental effects that cannot be
avoided; (3) alternatives to the proposed
action; (4) the relationship between
local, short-term resource uses and the
maintenance and enhancement of long-
term ecosystem productivity; and (5)
any irreversible and irretrievable
commitments of resources. NEPA
requires that this evaluation be started
once a proposal is concrete enough to
warrant analysis and must be completed
at the earliest possible time to ensure
that planning and implementation
decisions reflect the consideration of
environmental values.

B. Agency’s Mission

By statutory authority, the Agency is
the leading Federal advocate for rural
America, administering a multitude of
programs, ranging from housing and
community facilities to infrastructure
and business development. Its mission
is to increase economic opportunity and
improve the quality of life in rural
communities by providing the
leadership, infrastructure, venture
capital, and technical support that
enables rural communities to prosper.
The Agency supports these
communities in a dynamic global
environment defined by the Internet
revolution, and the rise of new
technologies, products, and new
markets.

To achieve its mission, the Agency
provides Federal financial assistance
(including direct loans, grants, certain
cooperative agreements, and loan
guarantees) and technical assistance to
help enhance the quality of life and
provide the foundation for economic
development in rural areas. Like all
Federal agencies, the Agency is
responsible for determining the
appropriate level of review for every
proposed action it takes. As part of the
Agency’s environmental review
responsibilities under NEPA, the
Agency’s responsible official examines
an individual proposed action to
determine whether it qualifies for a CE
under the Agency’s NEPA regulations.
The Agency’s process is consistent with
that described in guidance issued by
CEQ in 2010 on establishing, applying,
and revising CEs (“Final Guidance for

Federal Departments and Agencies on
Establishing, Applying, and Revising
Categorical Exclusions Under the
National Environmental Policy Act”
(CEQ CE Guidance) (75 FR 75628)). This
guidance states:

“When determining whether to use a
categorical exclusion for a proposed activity,
a Federal agency must carefully review the
description of the proposed action to ensure
that it fits within the category of actions
described in the categorical exclusion. Next,
the agency must consider the specific
circumstances associated with the proposed
activity, to rule out any extraordinary
circumstances that might give rise to
significant environmental effects requiring
further analysis and documentation” in an
EA or EIS (75 FR 75631).

The Agency requires applicants to
describe their proposals in sufficient
detail to enable the Agency to determine
the required level of NEPA review. If the
proposed action does not fall within an
established CE or if there are
extraordinary circumstances associated
with the proposed action, the Agency’s
responsible official then determines if
the action is one that normally requires
the preparation of an EA or EIS. Those
types of actions are specified in the
Agency'’s final regulations.

If a proposed action, which is not a
CE, does not normally require the
preparation of an EIS, the Agency’s
responsible official will proceed to
prepare an EA to determine if the
potential environmental impacts of the
proposed action may be significant. If
the Agency concludes, based on the EA,
that the impacts would not be
significant, the Agency will prepare and
issue a FONSL. If, however, the Agency
concludes that the impacts may be
significant, the Agency’s responsible
official will proceed to issue a notice of
intent to prepare an EIS.

The Agency’s procedures for
determining whether to apply a CE or to
prepare an EA or EIS and the manner in
which those determinations are
documented are set forth in the
Agency'’s final NEPA regulations. To
achieve the Agency’s mission and to
improve the delivery of its programs,
the Agency consolidated and updated
the existing environmental regulations
into these final regulations to eliminate
confusion between the two sets of NEPA
regulations within the Agency, to
promote consistency, and to facilitate
NEPA reviews.

C. Existing Agency NEPA Regulations

Each Federal agency’s NEPA
implementing procedures are specific to
the actions taken by that agency and
supplement the CEQ regulations (40
CFR 1507.3). Both RBS/RHS and RUS

have promulgated Agency NEPA
regulations. The Agency also completes
various other review requirements for
its programs under the umbrella of
NEPA, including historic preservation
reviews under 16 U.S.C. 470f of the
National Historic Preservation Act, and
consultation on federally-listed species
under 16 U.S.C. 1536 of the Endangered
Species Act.

The environmental policies and
procedures that had been utilized by
RBS and RHS to implement NEPA were
published as a final rule by the Farmers
Home Administration (FmHA) on
January 30, 1984 (7 CFR part 1940,
subpart G, 49 FR 3724) and were
amended on September 19, 1988 (53 FR
36266). RBS and RHS are successor
agencies to FmHA, which ceased to
exist on October 20, 1994, pursuant to
The Agricultural Reorganization Act of
1994 (Pub. L. 103-354). Also pursuant
to this Act, the farm programs under
FmHA were transferred to the Farm
Service Agency (FSA) that was
established by the 1994 USDA
reorganization.

RUS was established as part of the
same 1994 USDA reorganization that
established RBS and RHS, and is
comprised of Rural Electrification
Administration (REA), Electric and
Telecommunications Programs
combined with the Water and Waste
Program from the former FmHA. The
environmental policies and procedures
that had been applicable to RUS
programs were published as a final rule
on March 13, 1984, by the REA (7 CFR
part 1794, 49 FR 9544), were revised
and published as a final rule in 1998 (63
FR 68648) to accommodate the 1994
USDA reorganization, and have been
amended through 2003 (68 FR 45157).

The Agency’s existing regulations for
implementing NEPA needed to be
updated to reflect the Agency’s current
structure and programs, CEQ guidance
documents, and Executive Orders. In
addition, the Agency consolidated the
Agency’s approach to environmental
reviews for all assistance programs
within the USDA Rural Development
mission area to promote consistency,
rather than having separate NEPA
procedures for RBS/RHS and RUS.

Under this final rule, 7 CFR part 1970
replaces 7 CFR part 1794 for RUS and
7 CFR part 1940, subpart G, for RBS and
RHS. While 7 CFR part 1940, subpart G,
no longer applies to RBS and RHS, it
will continue to apply to FSA.

D. Rulemaking Process

The Agency published a notice of
proposed rulemaking related to
environmental policies and procedures
on February 4, 2014 (79 FR 6740). At
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that time, comments on the proposed
rule were due no later than April 7,
2014. In response to a request, the
Agency extended the comment period
from April 7, 2014 to May 7, 2014 (79
FR 18482). The Agency received over
500 written comment letters from
organizations and individuals during
the public comment period. The Agency
considered the comments individually
and collectively and has modified the
proposed rule in response to comments,
as discussed more fully below.

II. Purpose of Final Agency
Environmental Regulations

Under 7 CFR part 1970, subparts A
through D, the Agency consolidates,
simplifies, and updates the NEPA rules
promulgated separately by RBS/RHS
and RUS. Although some substantive
policy changes were made to reflect
recent environmental policies
established by Executive Orders and
CEQ guidance, the Agency’s main goal
is to update and merge the two sets of
regulations, rather than to promulgate
new rules or requirements. The Agency
has determined that a consolidated
environmental rule will be easier to
read, understand, and use. In preparing
the consolidated rule, the Agency
sought to combine the requirements
from both part 1940, subpart G, and part
1794 to eliminate redundancy; promote
consistency among the RBS, RHS, and
RUS programs; and reduce confusion on
the part of applicants for Agency

financial assistance programs and the
public.

The final changes are intended to (1)
better align the Agency’s regulations
with the CEQ NEPA regulations and
recent guidance, (2) update the
provisions with respect to current
technologies (e.g., renewable energy)
and recent regulatory requirements, (3)
promote consistency among the
Agency'’s programs, and (4) reflect
Agency practice.

The consolidation encompasses the
CEs currently in part 1940, subpart G,
and in part 1794. In addition, the
Agency has modified and expanded its
list of CEs in a manner consistent with
CEQ regulations and guidance. CEQ
encourages the development and use of
CEs and has identified them as an
“essential tool” in facilitating NEPA
implementation so that more resource-
intensive EAs and EISs can be “targeted
toward proposed actions that truly have
the potential to cause significant
environmental impacts” (CEQ CE
Guidance, 75 FR 75631). Appropriate
reliance on CEs provides a reasonable,
proportionate, and effective analysis for
many proposed actions, thereby helping
agencies reduce paperwork (40 CFR
1508.4) and delay (40 CFR 1508.5).

The final rule outlines the processes
the Agency will use to ensure that
Agency actions comply with NEPA and
other applicable environmental
requirements in order to make better
decisions based on an understanding of

the environmental consequences of
proposed actions, and take actions that
protect, restore, and enhance the quality
of the human environment. In this rule,
NEPA review includes all applicable
environmental review requirements
such as those under the Endangered
Species Act and the National Historic
Preservation Act.

III. Comments Received and Agency
Responses

The Agency received over 500 written
comment letters from organizations and
individuals. Almost all comment letters
were submitted by rural electric
cooperatives and associated
organizations and were related to the
application of the proposed rules to the
RUS Electric Program. Approximately
70 commenters expressed support for
the detailed comments submitted by the
National Rural Electric Cooperative
Association (NRECA), although several
included additional substantive
comments.

EarthJustice and the Natural
Resources Defense Council (NRDC) also
submitted detailed comments related to
the RUS Electric Program. Comments
were submitted by the Council for Rural
and Affordable Housing, the National
Association of Credit Specialists
(NACS), and the Center for Equal
Opportunity related to other aspects of
the proposed regulations. Table 1 shows
the major categories of comments
received.

Major comment category

Affected NEPA rule sections

Definition of and NEPA compliance for loan-servicing actions and lien sharing
CEs, including definition of extraordinary circumstances, proposed CE definitions, and in-

clusion of additional actions as CEs.

EAs, including resources needed to determine appropriate level of NEPA documentation,
use of environmental reports, public comment period, and supplementation.

ElSs, including actions that require preparation of an EIS and procurement of environ-
mental professional services for EIS preparation support.

Authority to consider and impose mitigation MEASUIES .........cccoccveeireiveeirieee e

General NEPA compliance policy issues ...........

§1970.6, §1970.8, § 1970.53.
§1970.52, §1970.53, § 1970.54.

§1970.101, §1970.102, §1970.103.
§1970.151, §1970.152.

§1970.16.
§1970.4, §1970.5, § 1970.9, § 1970.13, § 1970.14.

The Agency received no comments on
the following sections of the proposed
rule and, in the final rule, is not making
any substantive changes beyond those
discussed in the Notice of Proposed
Rulemaking: In subpart A, §§1970.1,
1970.3, 1970.10, 1970.11, 1970.12,
1970.15, 1970.17, and 1970.18; in
subpart B, §§1970.51 and 1970.55; in
subpart C, § 1970.104; and in subpart D,
§§1970.153, 1970.154 and 1970.155.
The responses to comments in this
section of the Preamble do not reflect
minor changes made in the final rule for
purposes of clarity, format, or
readability. These changes are

summarized in Section IV of the
Preamble.

A. Procedural Comments

Comment: NRECA requested the
Agency extend the public comment
period for 60 days.

Response: The Agency extended the
comment period on the proposed rule
for 30 days, to May 7, 2014 (79 FR
18482).

Comment: NRECA, with numerous
rural electric cooperatives expressing
support for the NRECA comments
(referred to hereinafter as NRECA et al.),
also requested the Agency to modify the
proposed rules and reissue them as a

revised draft for additional public
comment.

Response: The responses to the public
comments received on the proposed
rule do not require and have not
resulted in extensive changes to the
proposed rule. A number of the changes
clarify and reflect Agency practice
under current Agency regulations. In
addition, the public had a total of 60
days to submit comments on the
proposed rule which, as noted, resulted
in the receipt of over 500 comment
letters. For these reasons, the Agency
has determined that the public has had
a sufficient opportunity to review and
comment on the proposed rule and that
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issuance of a revised draft is not
warranted.

B. General Comments on Proposed Rule

Comment: A commenter stated that
the proposed rule (§§1970.4, 1970.6,
and 1970.14) appears to equate Native
Hawaiians with Indian tribes, which is
incorrect since the former classification
is racial/ethnic while the latter is tribal.

Response: The references to Native
Hawaiians, Native Alaskans, and Indian
tribes used in the proposed rule are
consistent with the National Historic
Preservation Act, 16 U.S.C. 470 et seq.,
and applicable regulations (36 CFR part
800). For this reason, the Agency retains
its proposed language and has made no
modification to the proposed rule in
response to this comment.

C. Modifications Related to Servicing
Actions and Lien Sharing

Comments: A substantial majority
(approximately 90%) of the comments
received on the proposed rule were in
response to proposed § 1970.8, “Actions
requiring environmental review”’—
specifically proposed §§ 1970.8(b)(2)
and (b)(2)(iii) relating to loan-servicing
actions and lien sharing, respectively.
These comments also referred to the
related definition for loan-servicing
actions in proposed § 1970.6. While the
primary intent of the proposed rule was
to consolidate the environmental rules
of the three agencies (RBS, RHS, and
RUS) that are under the Rural
Development mission area, the
overwhelming majority of the comments
on these sections were directed at RUS’s
Electric Program with respect to its
borrowers.

The commenters had opposing
viewpoints with respect to their
recommendations for the definition and
Agency handling of loan-servicing
actions and lien sharing as a “major
Federal action.” Some commenters
wanted the definition of loan-servicing
to be expanded and to include more
Agency actions, such as “lien
accommodations, lien subordinations
and lien releases” and that such actions
should be included as “major Federal
actions.” They argued that when RUS
chooses to share, subordinate, or release
its lien on the assets of an existing
borrower to allow that borrower to
obtain new financing for new generation
capacity (the example cited most often),
RUS is providing that borrower with
financial assistance that furthers the
new generation project.

Other commenters, however, wanted
the list of actions requiring
environmental review in § 1970.8 to
exclude most loan-servicing actions
because they are actions that “involve

no reasonably foreseeable physical
changes in the real world and are
therefore unlikely to have the potential
to significantly affect the human
environment.” They also argued that
RUS lacks sufficient Federal control and
responsibility over any subsequent lien
sharing for actions to be undertaken by
borrowers that involve no direct Agency
financial assistance. They stated that the
proposed rule should define as “major
Federal actions” only those actions
likely to have an effect on the
environment and that involve
appropriate Federal involvement,
control and responsibility. One
commenter was not clear as to whether
lien accommodations, lien
subordinations, and lien releases are
included within the definition of
financial assistance or the definition of
loan-servicing actions.

Of the commenters arguing to include
loan-servicing actions as Federal actions
requiring environmental review, and to
expand the definition of loan-servicing,
several of the commenters asserted that,
in addition to all agency “consents”
being loan-servicing actions, the
regulation should further clarify that all
“approvals” are also Federal actions,
including approvals issued pursuant to
existing loan contracts and mortgages.
These commenters also stated that the
definition should include decisions to
grant a trust indenture that “allows
third parties to take over administration
of the loan contracts and mortgages
governing an existing borrower’s debt.”
The commenters’ concerns appeared to
focus on the use of coal and its effects.

In contrast, a substantial number of
other commenters stated that neither
consents nor approvals should be
Federal actions for purposes of NEPA.
These commenters stated that consents
and approvals routinely provided by
RUS under its contractual agreements
and security instruments do not involve
construction and do not have the
potential to foreseeably change the use
of the property. Additionally, these
commenters concluded that such
actions were “unlikely to have the
potential to significantly affect the
human environment” and should not be
considered major Federal actions. As
one lender stated in its comments, loan-
servicing actions aid lenders in
facilitating the technicalities of their
respective financing arrangements and,
“by their very nature are not major
federal actions” because they are
routine in nature and “certainly lack the
potential to meet the NEPA standard of
significantly affecting the human
environment.”

Several commenters stated that the
proposed rule did not articulate any

rationale or justification for the “180
degree shift” in the Agency’s departure
from its longstanding policy. Since
1998, RUS’s environmental regulations
specifically stated that ”’[a]pprovals
provided by RUS pursuant to loan
contracts and security instruments,
including approvals of lien
accommodations, are not actions for the
purposes of [the RUS NEPA regulations]
and the provisions of [the RUS NEPA
regulations] shall not apply to the
exercise of such approvals” (7 CFR
1794.3).

Response:

Introduction

The Agency’s response to these
comments addresses the following: (1)
Use of the term “major Federal action”
in the proposed rule; (2) a clarification
and description of “loan-servicing
actions” which includes processes for
the collection of debt, methods for
modifying existing debt, lien releases of
security instruments, approvals and
consents, and decisions related to the
use of different security instruments,
including trust indentures; and (3) the
extent to which lien sharing and lien
subordination require NEPA review.

It is important to note that loan-
servicing actions and lien sharing are
very different matters. In addition, lien
sharing (also referred to as a lien
accommodation) is different from lien
subordination. Lien sharing and lien
subordination are treated differently
under the Agency’s final environmental
rule as explained more fully below. For
clarity, the Agency has modified and
added to the definitions in § 1970.6 and
has modified § 1970.8, which describes
actions requiring environmental review.

This response also provides
additional detail on the Agency’s final
position on loan-servicing and loan
security actions, including some
historical background on the unique
nature of the RUS Electric and
Telecommunications Programs and the
process by which the Agency monitors
and administers the financial assistance
until the end of a grant or until a loan
or loan guarantee is paid in full. This
discussion further supports the
clarifications to §§1970.6 and 1970.8 in
the final rule.

Major Federal Actions

The Agency has concluded based on
comments received that it inadvertently
introduced confusion by using the term
“major Federal action” in proposed
§1970.8. Commenters seemed to
interpret the use of that term as
shorthand for “major Federal action
significantly affecting the quality of the
human environment” and thus as an
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indication that the Agency proposed to
prepare an EIS for all actions described
in proposed § 1970.8(b). That was not
the Agency’s intention and the Agency
has deleted the word “major” in the
final rule to avoid confusion.

NEPA requires Federal agencies to
prepare an EIS for “major Federal
actions significantly affecting the
quality of the human environment. . .
42 U.S.C. 4332(C). The CEQ regulations
define “major Federal action” as
including actions with effects that may
be major and which are potentially
subject to Federal control and
responsibility. Major reinforces but does
not have a meaning independent of
significantly. 40 CFR 1508.18.

Thus, actions over which a Federal
agency has sufficient control and
responsibility are Federal actions to
which NEPA applies and for which
environmental review is required.
However, only those major Federal
actions significantly affecting the
quality of the human environment must
be the subject of an EIS.

Agency actions that could have
significant environmental impacts will
be the subject of an EIS as described in
§1970.151. Agency actions that will not
individually or cumulatively have a
significant environmental impact are
listed as CEs in §§1970.53—-1970.55.
Agency actions not within these
categories will be the subject of an EA
as described in § 1970.101. Actions over
which the Agency does not have
sufficient control and responsibility are
not Federal actions and thus are not
subject to NEPA.

Servicing Actions

The Agency has determined that the
definition and treatment of loan-
servicing actions needs further
clarification in this final rule. The
terminology itself is the first area of
clarification. Although the comments
received and the discussion thus far
refer to “loan-servicing”, it is
recognized that the concept of servicing
is not restricted to loans, but applies to
guarantees and grants as well although
the particular servicing actions may
differ. Therefore, “loan-servicing” and
“loan-servicing action” have been
changed to “servicing” and ‘“‘servicing
action”.

Proposed § 1970.6 defined “‘loan-
servicing actions” as ““[a]ll Agency
actions on a particular loan after loan
closing or, in the case of guaranteed
loans, after the issuance of the loan
guarantee, including, but not limited to
transfers, assumptions, consents, or
leases of Agency-owned real property
obtained through foreclosure.” In
addition, proposed § 1970.8(b)(2) stated

LR}

that “[c]ertain loan-servicing actions”
are “major Federal actions.” After
review of its servicing actions, the
Agency has determined that the
definition of the term “loan-servicing
actions” needs to be revised in
accordance with the plain meaning,
industry usage, and to be more inclusive
as noted above. Specifically, the Agency
is clarifying that servicing actions are
routine, ministerial, or administrative
actions that are expected to occur as
part of providing the particular type of
financial assistance. As such, these
actions fall within the original review of
the financial assistance request, are not
in and of themselves Federal actions
requiring NEPA review, and will not be
subject to new or additional NEPA
reviews. The final rule reflects this
clarification. This is consistent with
past Agency pattern and practice, other
federal agencies, industry standards,
and the nature of servicing loans, loan
guarantees, and grants after a financial
assistance decision has been approved.
Additional background in support of the
change to servicing actions in the final
rule is provided below. While the
comments and the discussion below
focus on RUS Electric and
Telecommunications Programs, the final
rule applies to all programs within the
USDA Rural Development mission area
that provide financial assistance.

NEPA is a procedural and planning
statute under which Federal agencies
are required to integrate the
consideration of environmental values
in their decision-making processes.
Based on Agency experience and
lending industry standards, its servicing
actions involve routine, ministerial, or
administrative standard actions related
to direct financial assistance for which
an appropriate NEPA review has already
been conducted and on which a funding
commitment decision has already been
made. That is, the life cycle of financial
assistance includes routine, ministerial,
or administrative servicing activities
that are conducted until the grant
purpose ends or until a loan or loan
guarantee is paid in full in accordance
with the terms and conditions of its
financial assistance documents,
including security instruments.
Servicing actions are an integral part of
the Agency’s obligation and
responsibility for extending, managing,
monitoring, servicing, and collecting its
debt and assuring that its collateral is
maintained. NEPA reviews for
subsequent routine, ministerial, or
administrative servicing actions would
be not only duplicative of the NEPA
review originally conducted for the
financial assistance decision, but also

unnecessary because these actions have
no potential to affect the human
environment.

This definition of servicing actions is
consistent with lending industry
standards and Agency practice. In the
lending industry, usage of the term
“loan-servicing” relates to collection,
disbursement, billing, and payments
made to service a debt. The U.S.
Treasury Department, Financial
Management Service, Managing Federal
Receivables, A Guide for Managing
Loans and Administrative Debt (May
2005), states that basic servicing
includes: Billing the debtor, processing
and crediting payment, monitoring the
account, timely responding to borrower
inquiries, and providing agency
management with regular aggregate
reports on receivables and debt
collection reports. Compromising,
adjusting, reducing or charging-off debts
or claims and modifying or releasing the
terms of security instruments, leases,
contracts, and agreements, are also
routine collection activities available to
the Agency pursuant to Section 1981(b)
of the Consolidated Farm and Rural
Development Act (7 U.S.C. 1981(b)), the
Debt Collection Act of 1982 and the
Debt Collection Improvement Act of
1996 (31 U.S.C. 3701, 3711-3720E). The
Office of Management and Budget
(OMB) requires federal lending agencies
to vigorously pursue debt collection
(OMB Circular A-129, Policies for
Federal Credit Programs and Non-Tax
Receivables (Jan. 2013)). It was not the
Agency’s intent in the draft rule to make
these actions separate Federal actions
requiring separate NEPA review.

As stated previously, the Agency
reviewed its servicing actions, including
its administrative ‘‘back office” actions.
These servicing actions do not involve
new projects, substantive changes to a
project, new construction not reviewed
under the original request for financial
assistance, or a change in the use of the
property that was the purpose of the
original financial assistance. These
servicing actions are for projects or
facilities previously receiving financial
assistance and the appropriate
environmental review was conducted
for the action prior to the time financial
assistance was made. As a lender and as
part of its due diligence and rural
development mission, the Agency
analyzes and assesses the risk that the
proposed project will not be completed
and that a loan would not be repaid.
The Agency has specific statutory tools
to deal with the risk of default after the
funds have been advanced. The need for
such servicing actions is known and
contemplated at the time the financing
is made and these actions are
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considered part of one action, i.e.,
providing financial assistance. The life
cycle of financial assistance includes all
of these activities from loan origination
through final repayment and, in the case
of a grant, through completion of the
original purpose, evaluation of such
purpose, and closeout of the grant. As

a result, the Agency is clarifying that
servicing actions are included within
the original review of the financing and
will not be subject to new or additional
NEPA reviews in this final rule. As
mentioned previously, this is consistent
with past Agency pattern and practice,
industry standards, and the nature of
servicing loans, loan guarantees, and
grants after financial assistance has been
provided. This is consistent with the
practices of the U.S. Department of
Justice, the major collector of delinquent
debt on behalf of the Federal
government.

Actions on Delinquent Debt of
Financially Troubled Borrowers

The Agency considers debt
restructuring, as referred to by many
commenters, as a generic term for
actions authorized by statute, as
previously discussed, including
compromising, adjusting, reducing, or
charging-off debts or claims, and
modifying or releasing the terms of
security instruments, leases, contracts,
and agreements (Section 1982(b) of the
Consolidated Farm and Rural
Development Act (7 U.S.C. 1981(b)). In
addition, many RD program regulations
provide for specific workout options for
financially troubled borrowers, such as
debt rescheduling, consolidation,
writedown, extended terms and/or
reduced interest rates. All of these
actions are included within the
definition of servicing actions. Most
often, when repayment of debt is in
jeopardy, default, or a borrower is
experiencing financial distress, some
form of compromising, adjusting,
reducing, or charging-off debts or claims
is requested after the project is already
completed. These actions are intended
to avoid default on existing debt,
improve the borrower’s repayment
ability, and maximize recovery to the
Agency. Such actions relate specifically
to financial assistance already made and
advanced, and would not require
separate environmental review. If,
however, the Agency were asked to
provide new financial assistance along
with such debt restructuring, a new
environmental review would be
required for the new financial
assistance.

Prepayments and Lien Releases of
Security Instruments

When a borrower pays its debt in full
or in part, the acceptance of the funds
and any releasing of the secured lien is
ministerial and non-discretionary. A
majority of the Agency programs have
agreements or promissory notes that
allow prepayments. Generally, in the
lending industry, a borrower has a right
to prepay its debt in full or in part
unless specifically prohibited in
writing. When a borrower prepays its
debt it is exercising its contractual
rights. The Agency simply accepts the
funds in a prepayment in accordance
with the terms of the agreement or
promissory note. As such, prepayments
are included in the definition of
servicing actions. Furthermore, the
Agency is required generally by state
law to release the applicable security
instrument since it no longer has any
debt that is secured. For this reason, a
lien release is a ministerial action and
not a separate action requiring a NEPA
review. The term “lien release” is also
included in the definition of servicing
actions under “modifying or releasing
the terms of security instruments,
leases, contracts, and agreements.”

Consents and Approvals

Consents and approvals the Agency
may give pursuant to its contractual
documents and security instruments are
included within the definition of
servicing actions. They are routine,
ministerial, or administrative in nature.
Further, they are assumed as part of the
Agency’s decision on its initial approval
of financial assistance and the Agency’s
subsequent monitoring and
administration of its debt and collateral,
and have no potential to affect the
quality of the human environment
within the meaning of NEPA. For these
reasons, no additional NEPA analysis
and documentation is required.

The United States Court of Appeals,
seventh Circuit has held that RUS, as a
lending agency, can only protect itself
and compensate for borrowers’ risk of
default by setting terms and conditions
on its extension of financial assistance.
See Wabash Valley Power Assoc. V.
Rural Electrification Administration,
988 F. 2d 1480 (7th Cir. 1993). In
Circular A—129, Policies for Federal
Credit Programs and Non-Tax
Receivables (January 2013), OMB
advises agencies to have contractual
agreements that include all covenants
and restrictions necessary to protect the
Federal Government’s interest. RUS has
established a unique contractual
relationship with its borrowers and its
general scheme of consents and

approvals are made to assure that its
collateral is maintained during the term
of its loan or loan guarantee.

RUS’s Electric Program provides
system financing to furnish and improve
electric services to rural Americans in
rural areas, as defined at 7 U.S.C. 901 et
seq. Additionally by statute, RUS is
required to certify that a loan will be
repaid in the time agreed upon and is
adequately secured. As such, RUS’s
contractual provisions and security
instruments are focused on assuring that
the loan funds are used for statutory
purposes in rural areas and steps are
taken to protect RUS’s security. Since
1998, the existing RUS environmental
regulation has specifically stated that
’[a]pprovals provided by RUS pursuant
to loan contracts and security
instruments, including approvals of lien
accommodations, are not actions for the
purposes of [the RUS NEPA regulations]
and the provisions of [the RUS NEPA
regulations] shall not apply to the
exercise of such approvals.” (7 CFR
1794.3).

The Agency agrees with the
substantial majority of commenters who
believe that providing consents and
approvals per se, does not make those
consents or approvals additional or new
Federal actions that have the potential
to affect the quality of the human
environment within the meaning of
NEPA. To the contrary, RUS has
reviewed the consents and approvals it
may give pursuant to its contractual
documents and security instruments
and has determined that they are
routine, ministerial, or administrative in
nature and consistent with standard
lending practices to protect collateral
and maintain its first lien position. For
example, consents and approvals for
depreciation rates, accounting
compliance, rates to members (sufficient
to pay debt), contracts for operation and
management, patronage refunds,
transmission agreements, termination of
franchises and territory, contracts for
power supply and requirements or
contracts for financial transactions all
involve actions to protect the security of
and repayment to the Federal
Government. The Agency, as a lender,
agrees with the substantial majority of
commenters that its consents and
approvals are not separate actions
requiring environmental review, and in
fact are known and contemplated within
the context of standard lending
processes and practices at the time the
Agency decides whether or not to
provide financial assistance. Therefore,
these actions are included in the
definition of servicing actions for a loan,
loan guarantee, or grant. This is
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consistent with RUS’s past and current
administrative pattern and practice.

Trust Indentures

Contrary to some commenters’
assertions, RUS’s decision to use a trust
indenture as a security instrument is not
a Federal action. Rather, as explained
below, a trust indenture documents
what collateral secures the debt and
how the collateral will be maintained.
As such, it is simply a documentation
of the financial assistance decision, not
a separate decision subject to additional
NEPA analysis and documentation. The
original provision of financial assistance
is the Federal action.

Historically, RUS’s Electric Program
did not provide project financing but
provided 100% system financing and
took a secured first lien on an electric
borrower’s entire utility system through
a system-wide mortgage. In the late
1960s and thereafter, due to limited
RUS funding and because the utility
industry is so capital intensive, most
RUS borrowers began financing all or a
part of their capital needs with
commercial lenders. The use of trust
indentures became more prevalent with
RUS borrowers as RUS became unable
to finance 100% of all of its borrowers’
capital needs as it had in the past. A few
commenters took issue with the use of
trust indentures by some RUS
borrowers, asserting that under an
indenture, a trustee ‘“‘take[s] over”
“governing an existing borrower’s debt,”
and that RUS delegates its
administrative tasks to third parties. The
Agency disagrees with this assertion,
which is a misunderstanding of an
indenture. A trust indenture, as used by
lenders, is simply a shared security
instrument.

The Administrator of RUS, for
example, is required by the Rural
Electrification Act to insure and certify
that prior to making a loan, the security
for the loan is reasonably adequate and
that such loan will be repaid within the
time agreed (7 U.S.C. 904). RUS has
historically required its loans to be
secured in order for them to be repaid
according to the terms and conditions of
its loan documents. A trust indenture
secures the assets of a borrower for
lenders in case of a default and sets
terms (i.e., financial ratios) for the debt
to be secured once a lender has agreed
to make a loan or guarantee a loan. The
indenture trustee neither takes over the
role of any lender nor governs the
existing borrower’s debt. The trustee’s
duties are ministerial and non-
discretionary prior to a default.

As aresult, the Agency also disagrees
with the commenter’s assertion that
RUS delegates its administrative tasks to

third parties. This, again, is a
misunderstanding of the nature of a
security instrument, whether a mortgage
or an indenture. If RUS is the actual
lender or guarantor, the appropriate
environmental review will be conducted
for the project at the time a decision is
made on whether or not to provide
financial assistance. The type and use of
security instruments, such as trust
indentures, does not have any effect on
the environmental review process
completed at the time RUS makes a
decision on whether or not to provide
financial assistance. The use of an
indenture by RUS and a borrower does
not “outsource its decision-making
authority.”

The Agency does not agree that the
use of a trust indenture “should itself
trigger environmental review as
appropriate.” As stated previously, a
trust indenture is merely one form of a
security instrument that is executed and
delivered to document and secure a debt
after a determination is made to provide
financial assistance. Just like a
promissory note that documents
repayment of the debt, a trust indenture
documents what collateral secures the
debt and how the collateral will be
maintained.

Lien Sharing

The Agency has included a definition
of lien sharing (referred to in comments
as a lien accommodation) in the final
rule. Lien sharing is an agreement
between lenders to pro-rata payment on
shared secured collateral without
priority preference (see § 1970.6). As
discussed below, it is not considered to
be a servicing action. If, however, the
Agency were asked to provide new
financial assistance along with a request
to share its lien, a new environmental
review would be required.

The Agency agrees with commenters
who argued that the Agency has no
authority or control and responsibility
over future actions to be taken as a
result of a private lender’s request for
lien sharing and thus has clarified in the
final rule (§ 1970.8(d)) that lien sharing
is not a Federal action to which NEPA
applies.

Any lien sharing for RBS, RHS and
certain RUS programs would occur as
part of the original request for financial
assistance. These programs generally
provide financial assistance for specific
projects. The security for these projects
relies on the project’s revenues and
assets for repayment of its debt. As a
project financier, the Agency’s focus is
on the borrower, the Agency’s security
interest, and on the project financed
until the financial assistance is repaid in
full.

A project requires 100% funding in
order to be completed to serve rural
America. If the Agency does not fund
the entire project, it is possible that it
will need to “share” a first lien on the
project with other lenders. Therefore,
the sharing of the lien has already been
anticipated and considered. As such,
the appropriate NEPA review has been
performed prior to the approval of
financial assistance for the original loan
or loan guarantee.

Lien sharing for RUS Electric and
other Telecommunications Programs is
unique. In these programs, RUS
provides system-wide financial
assistance to borrowers for furnishing
and improving electric service to
persons in rural areas and for the
construction and improvement of
facilities for telecommunication service
in rural areas. It should be noted that
there are instances where system-wide
liens are taken in the Water and Waste
Disposal Program. RUS relies on all of
the borrower’s revenues, and repayment
is secured by a lien on all of the
borrower’s electric and
telecommunications assets (i.e., its
entire utility system) at the time the first
loan or loan guarantee is made. In
addition, RUS takes a secured first lien
on all assets subsequently acquired by
the borrower. RUS typically makes
multiple loans and loan guarantees to its
borrowers. RUS tries to maximize
repayment where repayment terms are
initially set for 35 years and each
subsequent loan or guarantee extends
the term of its system-wide first lien for
another 35 years. In these programs, lien
sharing is expected after initial loans
and loan guarantees are made.

In addition, for the Electric and
Telecommunications Programs, RUS is
not a lender of last resort. When
considering its financial needs and
timing of its projects, a borrower has
options and choices that are solely
within the borrower’s discretion. The
borrower can determine to seek
financing from any lender at any time
for any project. RUS has no influence or
control over the outcome of these
private transactions.

As RUS borrowers have utilized non-
Federal lenders and incurred additional
non-Federal debt, RUS could be over
secured at any time during the long-
term repayment period and RUS has
become a minority debt holder. In order
for RUS’s Electric and
Telecommunications Programs’
borrowers to effectively and efficiently
manage their business operations and
financing, they have contractually
agreed to give RUS a long-term secured
first system-wide lien on all assets and
all after-acquired assets, but they
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reasonably expect and have relied on
RUS to share its lien to facilitate the use
of non-Federal funds for financing
infrastructure.

In 1993, at the request of a private
lender providing financing to an Electric
Program borrower for a capital
investment and as a result of legislation
(7 U.S.C. 936¢e), Congress directed the
USDA Secretary to expeditiously either
offer to share the Federal Government’s
lien on the borrower’s (if equity exceeds
110%) system or offer to subordinate the
government’s lien on the assets financed
by the private lender. In the mandate to
share the Federal Government’s first
lien, Congress intended for RUS’s
Electric and Telecommunications
Programs’ borrowers to have access to
private-sector financing for facilitating
infrastructure development. Congress
also stated clearly that any regulations
implementing this requirement were to
focus only on maintaining reasonably
adequate security for a RUS loan or loan
guarantee. Sharing its first lien also
shares the risk of lending with other
lenders. RUS shares its lien on a pro-
rata basis. The actual “sharing” only
occurs following a default and
enforcement remedy against the system
or in the bankruptcy proceedings.
Currently, RUS’s Electric Program has a
default rate of 0.04%. It is clear that
Congress intended the sharing of the
Federal Government’s system-wide first
lien to facilitate the use of non-Federal
funds to finance infrastructure and that
RUS’s primary interests are repayment
of the borrowers’ debt. In following this
Congressional mandate, and in actual
practice as stated above, RUS lacks
significant discretion and control or
responsibility related to sharing its
secured system-wide first liens and, as
discussed below, any subsequent
activities taken between the borrower
and a non-Federal lender.

Some commenters suggested that RUS
can “influence the type of generation its
borrowers construct or acquire;” the
Agency does not agree with this
statement. RUS’s Electric Program has
approximately 550 borrowers, of which
approximately 40 are involved in
generation and most of those are not
currently building new generation.
Since 2003, RUS has provided 100%
direct financing to a borrower for one
coal plant and to two borrowers to
purchase minority interests in coal-
based generation facilities constructed
by investor-owned utilities. RUS can
only determine what projects or
facilities for which it will provide
financial assistance and cannot
substitute its business judgment for that
of its borrowers with regard to projects

or facilities for which the borrower
seeks to use non-Federal financing.

RUS routinely consents to private-
lender requests for sharing its lien
unless it would adversely affect RUS’s
financial interests, i.e., the borrower
cannot repay its RUS loans or
guarantees due to the new loan. If a RUS
Electric Program borrower borrows non-
Federal funds or places a lien on its
system without RUS sharing, RUS’s
remedy is to sue the borrower for
contractual breach or refuse to provide
the borrower with any additional RUS
financial assistance. RUS cannot
directly control whether the borrower
accepts private-sector financing and
what it does with that financing.

For there to be a Federal action to
which NEPA applies, there must be
Federal control and responsibility. In
the lien sharing context, the non-Federal
lender provides the financial assistance
and sets its own terms and conditions
for the project it finances. Negotiation of
any terms or conditions are between the
lender and its borrower, and the non-
Federal lender makes its own risk and
security assessments. RUS cannot
choose its borrowers’ lender and is not
a party to the lender’s loan contracts or
decision making. RUS’s consent is not a
prerequisite to construction, nor can
RUS require the borrower to consider
alternatives, change locations, or
prevent, alter, or manage construction of
the project. Because RUS does not have
any permitting or independent
regulatory authority, it has insufficient
legal or regulatory control over what,
where, or when a project will be
constructed. In addition, RUS is a
lender and not a regulator; therefore, the
Agency does not have sufficient control
and responsibility over the non-Federal
lenders or borrowers or the non-
Federally financed project to trigger
NEPA review. All of those non-
Federally funded projects are instead
under the regulatory control and
oversight of applicable Federal and state
environmental agencies, laws, and
regulations.

Therefore, in consideration of all the
comments on this matter, the Agency
has concluded that it does not have
sufficient control and responsibility
over projects or facilities that it does not
finance. Simply sharing its first lien
with a non-Federal lender is not a
Federal action for purposes of NEPA,
and such sharing does not “Federalize”
the project.

Lien Subordination

Unlike lien sharing, lien
subordination is a Federal action subject
to NEPA review. Lien subordination is
addressed in Circular A—-129, Policies

for Federal Credit Programs and Non-
Tax Receivables (January 2013), where
OMB advises Federal agencies not to
subordinate the Federal Government’s
interest since a subordination increases
the risk of loss to the government
because non-Federal lenders would
have first claim on a borrower’s assets.
The Agency agrees that subordinating
its lien is different from lien sharing,
and is to be used sparingly since it
imposes greater financial risk to the
Agency since other creditors would
have first claim on the borrower’s assets.
The Agency considers Subordination to
be a form of financial assistance and
will require the appropriate
environmental review. The Agency has
clarified this in the final rule (§ 1970.8),
and has included a new definition of
lien subordination (§ 1970.6).

Joint Ownership

Some commenters suggested changes
to the percent of ownership thresholds
for Federal actions (as described in
§1970.8(c)), or that there be additional
flexibility in environmental review
requirements at certain ownership
levels. Response: The provisions in
§1970.8(c) are unchanged from those in
7 CFR 1794.20, based on the Agency’s
experience that the approach used has
proven reasonable and not a burden to
applicants. Furthermore, it is the
Agency’s experience that applicants
having a minority interest in an action
as defined in part 1794 and part 1970 is
equivalent to having no control. Section
1970.8(c) remains unchanged in the
final rule.

Approval of Planning Documents,
Timing

Two commenters recommended that
the Agency clarify that the approval of
planning documents, such as
construction work plans, is not a federal
action subject to environmental review.
Response: In accordance with 40 CFR
1505.1(b) and 1970.8(b)(1), the Agency
has defined the Federal action and
major decision point at which NEPA
must be complete as the approval of
financial assistance, not approval of
planning documents (See 1970.8(b)(1)).

All of the Agency’s programs require
planning documents that, for example,
define the purpose and need for the
proposal, determine project eligibility,
or address legal, financial, design, and
environmental considerations during
the underwriting process. Therefore,
planning documents establish and
define the basis for applications of
financial assistance but are not major
decision points for the purposes of
NEPA and other environmental or
historic preservation statutes and
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regulations. That decision point is the
approval of the request for financial
assistance.

Another commenter asserted that the
timing of the environmental review
process could be changed to allow
obligation of funds prior to completion
of the environmental review. Response:
The objective of NEPA and other
statutes integrated into part 1970, are
that Federal agencies consider the
effects of their actions before decisions
are made and before actions are taken.
For example, in accordance with 40 CFR
1500.1(b), NEPA procedures must
insure that environmental information
is available to public officials and
citizens before [emphasis added]
decisions are made and before
[emphasis added] actions are taken. In
addition and in accordance with 36 CFR
800.1(c), the agency official must
complete the section 106 process ‘prior
to the approval of any Federal funds
[emphasis added] on the undertaking.”
Based on these regulations and other
requirements, the Agency has
established that the approval of
financial assistance is the Agency’s
major decision point prior to which the
environmental review process must be
completed. In addition, the timing of the
environmental review process is
addressed at § 1970.11, and this section
remains unchanged from the proposed
rule.

Guaranteed Loans

Comments suggested that the
proposed rule does not go far enough
when considering projects involving
loan guarantees. One commenter said
guaranteed lenders should not be
included in the definition of
“applicants”, while another asserted
that loan guarantee transactions have
been erroneously included in the NEPA
review process and should in fact be
totally exempted from the process.
Response: The Agency considers
providing guaranteed loans as a form of
financial assistance. This is consistent
with Federal credit law and OMB
policies (OMB Circular A-129). In
addition, excluding Section 313A of the
RE Act, as amended, part 1940, subpart
G and part 1794 have classified
guaranteed loans as “Federal actions”
subject to NEPA since 1984.

Summary Revisions to Final Rule

In light of the discussion above, the
Agency is revising proposed §§ 1970.6
and 1970.8 as described below. While
the revisions address comments that
primarily focused on RUS’s Electric and
Telecommunications Programs, as
stated previously, the final rules apply
to all financial assistance programs (i.e.,

RBS, RHS and RUS) within the USDA
Rural Development mission area.

The Agency is clarifying the
definitions for financial assistance and
servicing actions; and providing new
definitions for lien sharing, lien
subordination, loan, grant, loan
guarantee, and cooperative agreement in
the final rule (§ 1970.6). The definition
of multi-tier action was revised to
include similar Agency relending
programs and actions. Both revised and
new definitions are set forth in the
regulatory text of this rule at § 1970.6.

In addition, the Agency is modifying
§1970.8 (1) to delete the word “major”
from “major Federal action” to avoid
confusion and to be consistent with
CEQ regulations, (2) to make it clear that
servicing actions do not require separate
NEPA reviews, (3) to make it clear that
lien sharing is not a Federal action for
purposes of NEPA, and (4) to require
that requests for lien subordination be
subject to NEPA review. The Agency
has revised §1970.8(a) and (b) and
added new paragraphs (d) and (e) as set
forth in the regulatory text of this rule.

Further, the Agency has made
conforming changes to § 1970.53(a) by
deleting proposed § 1970.53(a)(1)
referring to refinancing of debt and that
portion of proposed § 1970.53(a)(5) that
refers to servicing actions. As explained
in detail in Section III.C, actions on debt
are included in the definition of
servicing actions in revised § 1970.6,
and servicing actions are routine,
ministerial, or administrative
components of financial assistance and
do not require separate NEPA review.

D. Specific Comments on Proposed
Rule—Subpart A

Section 1970.4 Policies

Comment: One commenter requested
that § 1970.4 be removed from the
proposed rulemaking because it
appeared to impose substantive
obligations that are beyond the
procedural mandate of NEPA as written,
and likely to create ambiguity about the
obligations of the Agency when
implementing NEPA (e.g., the borrower
would be required, whenever
practicable, to avoid or minimize
“adverse environmental impacts” as
well as to avoid conversion of wetlands
and farmlands and development in
floodplains (including 500-year
floodplains)). The commenter also
identified a perceived conflict between
the use of the term ““practicable” in
§1970.4(a) and another statement in the
preamble of the proposed rule that
stated that the modifier “practicable” is
not to be used in the proposed rule in
order to be consistent with CEQ

regulations. Finally, this same
commenter identified § 1970.4(g),
related to reductions in greenhouse gas
emissions (GHG), as another example of
ambiguity being introduced into the
process by requiring an evaluation of
opportunities to reduce a project’s
potential emission of substantial
quantities of GHG, where the Agency
does not have the statutory authority
under NEPA to require the reduction of
GHG emissions. The commenter also
stated that the Agency did not provide
a clear definition of what would be
considered a substantial quantity, and
that, if the borrower were to exceed the
unclear threshold, there would be no
clear understanding on what reducing
greenhouse gases to the ‘“‘maximum
extent feasible” would mean. The
commenter recommended removal of
this section entirely because the Agency
does not have authority to require GHG
reductions, and 