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HUMAN SERVICES

Administration on Aging

45 CFR Parts 1321 and 1327
RIN 0985-AA08

State Long-Term Care Ombudsman
Programs

AGENCY: Administration on Aging,
Administration for Community Living,
HHS.

ACTION: Final rule.

SUMMARY: The Administration on Aging
(AoA) of the Administration for
Community Living (ACL) within the
Department of Health and Human
Services (HHS) is issuing this final rule
in order to implement provisions of the
Older Americans Act (the Act) regarding
States’ Long-Term Care Ombudsman
programs (Ombudsman programs).
Since its creation in the 1970s, the
functions of the Nursing Home
Ombudsman program (later, changed to
Long-Term Care Ombudsman program)
have been delineated in the Act;
however, regulations have not been
promulgated specifically focused on
States’ implementation of this program.
In the absence of regulation, there has
been significant variation in the
interpretation and implementation of
these provisions among States. HHS
expects that a number of States may
need to update their statutes,
regulations, policies, procedures and/or
practices in order to operate the
Ombudsman program consistent with
Federal law and this final rule.

DATES: Effective date: These regulations
are effective on July 1, 2016.

FOR FURTHER INFORMATION CONTACT:
Becky Kurtz, Director, Office of Long-
Term Care Ombudsman Programs,
Administration for Community Living,
Administration on Aging, Atlanta
Federal Center, 61 Forsyth Street SW.,
Suite 5M69, Atlanta, Georgia 30303—
8909, 404-562-7592.

SUPPLEMENTARY INFORMATION: This final
rule responds to public comments on
the proposed rule published in the June
18, 2013, Federal Register (78 FR
36449) related to the State Long-Term
Care Ombudsman Program.

Consistent with AoA’s proposal in the
proposed rule, the effective date of the
final rule is July 1, 2016. AoA intends
to provide technical assistance and
training to States during this time and
to allow States appropriate time to make
any changes to their laws, regulations,
policies, procedures, or practices that
may be necessary in order to comply
with this final rule.

AoA anticipates little or no financial
impact on the State agencies or other
agencies carrying out the Ombudsman
program, the consumers served by the
Ombudsman program, or long-term care
facilities through implementation of this
rule.

AoA believes that consumers
(particularly residents of long-term care
facilities) and long-term care providers
will benefit from the implementation of
this rule. Consumers and other
complainants across the country will
receive services from Ombudsman
programs with more consistent quality
and efficiency of service delivery.

States, Ombudsmen, agencies hosting
local Ombudsman entities, and
representatives of Offices of State Long-
Term Care Ombudsmen will also benefit
from the implementation of this rule in
the establishment and operation of the
Ombudsman program at the State and
local levels. For years, States,
Ombudsmen, and representatives of the
Offices of State Long-Term Care
Ombudsmen have reported to AoA that
they have found some provisions of the
Act confusing to implement. This rule
seeks to provide the clarity that
Ombudsman program stakeholders have
requested.
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I. Background

State Long-Term Care Ombudsman
programs (Ombudsman programs) serve
as advocates for residents of nursing
homes, board and care homes, assisted
living and similar adult care facilities.
They work to resolve problems of
individual residents and to bring about
improvements to residents’ care and
quality of life at the local, state and
national levels.

Begun in 1972 as a demonstration
program, Ombudsman programs today
exist in all States, the District of
Columbia, Puerto Rico and Guam, under
the authorization of, and appropriations
to implement, the Older Americans Act
(the Act). These States and territories
have an Office of the State Long-Term
Care Ombudsman (the Office), headed
by a full-time State Long-Term Care
Ombudsman (the Ombudsman).

This regulation is promulgated under
the authority of sections 201(e), 307(a),
and 712-713 of the Older Americans
Act (OAA, or the Act) (42 U.S.C.
3011(e), 3027, and 3058g—3058h,
respectively). These provisions
authorize the Assistant Secretary for
Aging to prescribe regulations regarding
coordination of elder justice activities,
the development of State plans on aging,
and Ombudsman programs.

In its 1992 OAA reauthorization,
Congress created Title VII—Allotments
for Vulnerable Elder Rights Protection
Activities, and incorporated the
provisions related to the activities of
Ombudsman programs into Title VII.
Previously some of these provisions had
been within Title III. Therefore, the rule
governing Title III of the Act (i.e. 45 CFR
part 1321) and last updated in 1988,
includes minimal provisions which
relate to the Ombudsman program.
Congress made its most recent
reauthorization of the Older Americans
Act in 2006. The changes in this final
rule update 45 CFR part 1321—as well
as the new part 1327—to reflect the
2006 reauthorization of the Act.

There has been significant variation in
the interpretation and implementation
of the provisions of the Act related to
the Ombudsman program among States.
This has resulted in residents of long-
term care facilities receiving
inconsistent services from Ombudsman
programs in some States compared to
other States.

Ombudsman programs were designed
by Congress to have several features
which are uncharacteristic of other
programs and services created by and
funded under the Act. Among those
features are independence (a
characteristic of any type of ombudsman
program, not only the Long-Term Care
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Ombudsman Program), unusually
stringent disclosure restrictions, a
public policy advocacy function, and
the Ombudsman responsibility to
designate staff and volunteers to serve
as representatives of the Office even if
they do not report to the Ombudsman
for personnel management purposes.
These distinct features have been
implemented with substantial variation
across states, including variations which
are inconsistent with the provisions of
the Act. This rule is designed to address
those variations which AoA has
determined are inconsistent with the
provisions of the Act.

II. Analysis of and Responses to Public
Comments

The Administration on Aging/
Administration for Community Living
(AoA) received 85 unduplicated
comments during the public comment
period from State agencies, advocacy
groups, long-term care providers and
associations, State Long-Term Care
Ombudsmen, local Ombudsman
entities, representatives of Offices,
Ombudsman program-related
associations, and the general public.
Brief summaries of each proposed
provision, a summary of public
comments we received, and our
responses to the comments follow.

The following summarizes comments
about the rule, in general, or regarding
issues not contained in specific
provisions:

Comments: A significant proportion
of comments indicated general support
for publication of a final rule and for the
overall content of the proposed rule.
The comments in support made one or
more of the following points:

1. Need for rule—Numerous
commenters indicated appreciation for
AoA’s efforts in proposing the rule,
indicating that a finalized rule would
fill a gap that has existed for many
years. Some described the proposed rule
as a long-awaited and critically-needed
milestone in the development of
Ombudsman program services to
individuals living in long-term care
facilities.

2. Benefits to residents—Several
commenters indicated support for the
proposed rule’s emphasis on the central
role of the resident in directing program
action. Some indicated that, when
finalized, the rule would enable people
with disabilities and older adults the
ability to better understand and utilize
Ombudsman program services. Some
indicated that the rule is likely to result
in benefits for individuals needing long-
term services and supports, contribute
to quality of care and life for long-term

care residents, and/or more effectively
implement consumer protections.

3. Program quality—Numerous
commenters indicated that the rule, as
proposed, would likely result in
improved Ombudsman program
efficiency, stability, and/or
effectiveness. Some indicated that a
final rule would provide consistent
policy on Ombudsman program
responsibilities. One commenter
indicated that the proposed rule
provides service consistency while
addressing diversity among States in
Ombudsman program organizational
placement.

4. Needed clarifications—Several
commenters described the proposed
rule as a much needed clarification and
amplification of the Act. Some
commenters indicated appreciation for
the proposed rule’s clear indication that
the Ombudsman program work is that of
an advocate for residents. Some
commenters found helpful the
description of the respective roles of the
State unit on aging and the
Ombudsman, anticipating that the final
rule will be helpful in guiding these
relationships. Some commenters
indicated that clarifications in the
proposed rule would be helpful to long-
term care providers to better understand
the Ombudsman program and its
services. One commenter indicated
appreciation for several clarifications,
indicating that State agencies,
Ombudsmen and representatives of the
Office have reported finding some OAA
provisions confusing to implement,
resulting in inconsistent services to
residents and preventing some residents
from having their rights protected.

5. Assistance to States—Some
commenters indicated that the final rule
will assist States as they seek to comply
with the OAA in implementing a
program with a complex and unique
character.

Response: AoA appreciates that a
significant proportion of commenters
expressed support for promulgation of
the rule.

While no commenter indicated
objection to promulgation of the rule,
several comments expressed general
concerns which were not limited to a
specific provision of the proposed rule:

Comment: One commenter indicated
that the proposed rule would grant
additional powers and authority to the
Ombudsman without appropriate
accountability. The commenter
indicated concern that the experience,
input and recommendations of local
Ombudsman entities are not adequately
recognized in the proposed rule. The
commenter states that these changes
could lessen the effectiveness of local

Ombudsman entities and harm
residents.

Response: AoA is implementing a rule
that reflects and is consistent with the
intent of Congress as set forth in the
OAA with respect to the role of the
Ombudsman, who is the head of the
Ombudsman program, and who is
accountable for the overall Ombudsman
program operations, determinations,
and positions. The Act indicates that
other individuals who are providing
Ombudsman program services—
whether they are directly supervised by
the Ombudsman or work in an agency
hosting a local Ombudsman entity—act
in the capacity of representatives of the
Office.

This rule does not grant significant
additional authority to, nor require
additional functions of, the
Ombudsman, but rather clarifies the
responsibilities already set forth in the
Act. Further, AoA holds States
accountable, as its grantees, to assure
operation of the State’s Ombudsman
program in accordance with the OAA,
including assuring that a qualified and
experienced Ombudsman is in place.

AoA appreciates the experience and
expertise of the thousands of committed
staff and volunteers who serve residents
as representatives of the Office. In every
State, the Ombudsman is far more
effective and knowledgeable if s/he
regularly seeks and values the input of
the representatives of the Office. We
have reviewed the rule in light of this
consideration and have included
references to the representatives of the
Office and/or local Ombudsman entities
to emphasize the importance of their
involvement at § 1327.11(e) (regarding
development of Ombudsman program
policies and procedures) and at
§ 1327.15(g) (regarding inclusion of
goals and objectives of local
Ombudsman entities into area plans on
aging, where applicable).

Comment: One commenter indicated
that the final rule should better
accommodate Ombudsman programs
organizationally located in State
agencies that are separate from the State
unit on aging.

Response: While the majority of State
Long-Term Care Ombudsmen are
employed by State units on aging, and
several are organizationally located in
non-profit organizations under contract
with the State unit on aging, there are
a few States that have chosen to house
the Ombudsman within another State
agency. We believe that the vast
majority of the provisions in the
proposed rule apply to all of these
organizational placements.

However, we have reviewed the
proposed rule in light of this comment.
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We acknowledge that the proposed rule
did not adequately provide for instances
where the Ombudsman has the legal
authority to independently promulgate
policies and procedures. We have
provided for this circumstance in the
final rule by moving the provision
related to the establishment of
Ombudsman program policies to
§1327.11(e) (regarding Ombudsman
program establishment), instead of
§1327.15 (regarding State agency
responsibilities), to better provide for
the variety of State authorities and
structures related to Ombudsman
program policy and procedures
development. We have also included
language in the new provision at
§1327.11(e) to more accurately reflect
the circumstances where the
Ombudsman has the legal authority to
establish program policies. Further,
throughout the final rule, we have
accounted for this variation in State
organizational structure and authority.

Comment: Numerous commenters
indicated that the final rule should
provide guidance related to ombudsman
services for individuals who live in
other settings. Some indicated that the
ombudsman service should be
expanded to these other settings. One
indicated the need for a uniform system
to monitor long-term services and
supports, regardless of location. Others
indicated the rule should address
guidance regarding best practices and
coordination with expanded services.
Settings indicated in these comments
included home and community-based
services, in-home services, hospice, and
PACE (Program for All-Inclusive Care
for the Elderly).

Response: The OAA provides
authority for the Ombudsman program
to serve residents living in “long-term
care facilities” as defined at Section
102(35) of the Act (i.e. nursing facilities,
board and care homes, assisted living,
and similar adult care facilities).
Congress has not authorized or funded
Ombudsman program services to
individuals receiving long-term
supports and services in in-home
settings or in non-residential settings
such as adult day health centers.

States which choose to expand the
Ombudsman program to serve
individuals in settings beyond those
provided for in the OAA are not
prohibited from doing so. In fact,
thirteen States and the District of
Columbia currently provide State-level
authority and/or resources to support
expansion of the Ombudsman program
to serve individuals living in non-
facility settings. In addition, some States
have provided expanded Ombudsman
program services to individuals served

through Federally-created
demonstration projects, such as the
Money Follows the Person project and
the Financial Alignment Initiative (a
project serving individuals dually-
eligible for Medicare and Medicaid).
Ao0A has no objection to those States
which choose to utilize resources other
than those appropriated through the
OAA to expand ombudsman services to
individuals living in a variety of settings
or receiving a variety of long-term
services and supports. However, absent
Congressional authorization for the
Ombudsman program to expand its
services to new settings, AoA does not
believe that it has the authority to
provide for such an expansion of
services through this rule.

As further clarification, Ombudsman
programs, within the authority of the
Act, already serve some individuals
who live in long-term care facilities and
receive some of the services indicated
by commenters. For example, home and
community based services (HCBS)
services may be provided (depending on
States’ Medicaid waivers or other HCBS
programs) in board and care or assisted
living settings; and hospice services are
available within many long-term care
facilities. Home-health services may be
available to supplement care in assisted
living settings, depending on State
policies. For individuals receiving these
services while residing within long-term
care facilities, Ombudsman program
services are already available and
authorized by the Act.

Comment: Several commenters
recommended that the rule should
require that the Ombudsman program be
completely separate and independent
from State government.

Response: Requiring all States to
place the Ombudsman program outside
of State government would be
inconsistent with the provisions of the
OAA. The OAA establishes the
Ombudsman program through grants to
State units on aging and specifically
provides the option for the State agency
to determine where the program should
be organizationally located. While
providing some limitations (such as
conflicts of interest), the Act indicates
that ““the State agency may establish and
operate the Office, directly, or by
contract or other arrangements with any
public agency or nonprofit private
organization.” Section 712(a)(4) of the
Act.

Some States have effective
Ombudsman programs which are
organizationally located, in whole or in
part, inside of the State agency. In these
States, the Ombudsman program is able
to fully carry out the provisions of the
OAA, even when the policies of the

Office differ from the general policies in
place for State employees. Examples of
such practices are stringent disclosure
limitations, making independent
recommendations to legislators and
other policymakers, and having direct
access to the media to discuss long-term
care policy matters. We realize that
some States have had difficulty in
carrying out all of the Ombudsman
program provisions in the OAA. It is our
intention that this rule will help those
States have a better understanding of the
OAA requirements and come into full
compliance with the law. Where they
are unable or unwilling to accommodate
the provisions of the OAA which are
necessary to provide for an effective
Ombudsman program, State agencies
will need to examine whether they are
able to successfully operate the
Ombudsman program directly or pursue
an alternative course.

Comment: One commenter indicated
that AoA is wise to build into the
process time to allow networks to make
appropriate changes and construct
effective remedies where conflicts exist.

Response: AoA realizes that some
States have implemented laws,
regulations, policies, organizational
structures, or other actions which are
inconsistent with this rule. In the
absence of regulation, States have by
necessity moved forward with operating
the Ombudsman program, resulting in
significant inconsistencies among
States. While accommodating a variety
of organizational placements and
approaches to Ombudsman program
operations, we have focused, in this
rule, on those areas which we believe
are critical to full implementation of the
OAA. In order to accommodate those
States which will have to make changes
to their laws or regulations, this rule
becomes effective on July 1, 2016.

This date provides most States with
the benefit of two legislative sessions in
order to make any needed changes.
States with biennial legislative sessions
will have an opportunity to make
legislative changes to implement the
rule whether the State has a legislative
session in 2015 or in 2016. In addition,
since most States begin their fiscal years
on July 1, we believe that this date will
provide a logical and convenient time
frame for those States to implement
legislative or regulatory changes. ACL
notes that many States will not require
legislative changes in order to comply
with this rule.

Comment: One commenter indicated
concern about provisions that may
necessitate State legislative action.
Another commenter recommended that
the period of one year for
implementation be extended to provide
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States and local Ombudsman entities
with adequate time to remedy conflicts.

Response: For the reasons indicated
above, ACL has changed the effective
date of this rule to July 1, 2016.

Comment: One commenter indicated
that strict implementation of the rule
could jeopardize State funding, which is
used to supplement the Ombudsman
program, impacting the Ombudsman
program, facilities, residents, and the
ability of the State to expand its
program into in-home settings.

Response: AoA appreciates that a
number of States provide additional
resources in order to supplement the
Ombudsman program. As a result of
these States’ commitment to this work,
residents have improved access to
Ombudsman program services. It is our
intent that States will continue their
commitment to serve long-term care
facility residents regardless of the
promulgation of this rule. We do not
foresee how compliance with this rule
would jeopardize any State’s ability to
support the work of the Ombudsman
program.

Comment: One commenter indicated
that the proposed rule does not go far
enough in addressing critical problems
that Ombudsman programs face.

Response: In promulgating this rule,
Ao0A has attempted to address the issues
that would most significantly benefit
from regulatory clarity and authority.
These issues were identified based on
our experience with State operations of
Ombudsman programs as well as
recommendations of evaluators and
stakeholders. We also considered the
variety of State approaches to
implementing the Ombudsman
program, with a goal of minimizing
disruption to Ombudsman program
operations while adhering to the
requirements of the OAA. We are not
clear from the comment to which
“critical problems” the commenter
refers. However, we anticipate that
responses to more specific comments,
below, may respond more fully to the
comment.

Comment: One commenter indicated
a desire for increased accessibility to
more low-income persons and people
with disabilities who have a hard time
accessing Ombudsman program
services. The commenter indicated
support for re-evaluation of the poverty
threshold.

Response: The services of
Ombudsman programs are available to
all residents of long-term care facility
residents, without regard to financial
status or payment source. The OAA
requires that the Ombudsman “ensure
that the residents have regular and
timely access to the services provided”

(Section 712(a)(3)(D) of the Act). In most
States, access is provided to residents
through regular visits to facilities by
representatives of the Office—as well as
through telephone, email, facsimile,
Web site contacts, TTY (text telephone)
and other communication services, and
mail—so residents do not need to visit
a physical office location to have access
to Ombudsman program services.

ACL does not have authority to
evaluate or calculate the national
poverty threshold.

Comment: One commenter
recommended that AoA take actions to
monitor Ombudsman programs,
formally assess compliance with the
Act, and apply sanctions for continuing
non-compliance, including the use of
graduated remedies and including de-
designation to replace the Office where
the Ombudsman fails to address major
concerns of residents.

Response: It is our intention, through
the implementation of this rule, that
State agencies and Ombudsman
programs will be better equipped to
comply with the provisions of the Act.
The State agency duty to provide for
sanctions with respect to interference,
retaliation and reprisals is addressed at
§1327.15(i). In addition, Federal
regulation provides options for HHS
grant-awarding agencies, including
A0A, to respond when a grantee (the
State agency in this circumstance) fails
to comply with any term of an award.
45 CFR 75.371.

A. State Agency Policies

We proposed revision to § 1321.11(b)
in order to clarify the responsibility of
the State agency on aging (also referred
to as “State unit on aging”’ and, for
purposes of these regulations, ““State
agency”) regarding appropriate access to
the files, records and other information
maintained by the Ombudsman program
in its monitoring of the Ombudsman
program. We substituted the term
“files” with ‘““files, records and other
information” in order to accommodate
the increased use of digital information
and incorporate information obtained
verbally and by other means, as well as
to clarify that the disclosure provisions
of the Act at section 712(d) are not
limited to information that is contained
in case (i.e. complaint resolution)
records. For example, information
collected during individual consultation
activities which are not part of case files
also would be subject to this provision.

Comment: Several comments
indicated support for the proposed
revision to 45 CFR 1321.11(b). Several
comments indicated appreciation for the
clarification. Others described the
proposed revision as a modernization

since it provides for various formats of
information—including electronic
formats and information obtained
verbally. One comment indicated that
the revision was an acceptable balance
between Ombudsman program
disclosure limitations and the needs of
the State agency to provide oversight
and monitoring of the Ombudsman
program performance. One commenter
indicated that this strengthens
protection of resident-specific
information. One commenter indicated
support for removal of the provision
that permits a State agency director or
senior manager to review redacted files
of the Ombudsman program. Other
commenters indicated that the proposed
revision supports and clarifies the
responsibility of the Ombudsman to
monitor the operations of the Office and
to protect confidential information
maintained in the files, records or other
information of the Office.

Response: AoA appreciates the
supportive comments.

Comment: Two commenters indicated
that the final rule should include
language that requires State agency and
AoA to “ensure that no conflicts of
interest arise or persist.” Another
comment recommended that the rule
require the State agency to develop a
plan on how the Office of the State
Long-Term Care Ombudsman is
immunized from potential conflict of
interest.

Response: We have addressed conflict
of interest issues in the provisions set
forth in §1327.21 and believe the
recommended changes would be
redundant.

Comment: Two commenters indicated
that the State agency should develop a
plan on how the Office of the State
Long-Term Care Ombudsman is
immunized from interference by the
State agency or other outside agencies to
ensure autonomous advocacy.

Response: We have made changes to
further clarify the manner in which
States are to protect the Office from
interference in other final rule
provisions as a result of considering
these and other related comments.
Therefore, we believe that amending
§1321.11(b) to address interference, as
recommended by commenters, would be
redundant. Specifically, we have added
a definition of “willful interference” at
§1327.1 and a new provision on State
agency duties regarding interference,
retaliation and reprisals at § 1327.15(i)
in the final rule.

Comment: One comment indicated
that AoA should clarify that it would be
reasonable to require submission of
aggregate data on complaint processing
and activities and disclosure of
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aggregate facility and provider-specific
information by the Ombudsman to the
State agency. Another commenter
described that a local Ombudsman
entity submits aggregate data to its
respective area agency on aging (AAA),
providing a balance of AAA need to
have information and the Ombudsman
program need to protect resident and
complainant identifying information.

Response: We agree with the
commenter that the submission of
aggregate data of the Ombudsman
program to the State agency as well as
to an agency hosting a local
Ombudsman entity is appropriate. This
is clarified in the final rule at
§ 1327.15(e) with respect to the State
agency.

Comment: One commenter
recommended limitations on the use of
the Ombudsman program information
by the State agency so that the
information is used solely for the
purpose of oversight, and that it not be
released outside of the State agency or
be used for quality improvement or
monitoring of other programs
administered by the State agency.

Response: We do not agree that AoA
should issue requirements regarding the
appropriateness of the use of data which
is permissible for disclosure by the State
agency or other entities. The Act
requires that Ombudsman program
“files and records . . . may be disclosed
only at the discretion of the
Ombudsman” and prohibits disclosure
of the identity of any complainant or
resident except in limited
circumstances. Section 712(d)(2) of the
Act.

We believe that the final rule
provisions related to disclosure
limitations (at §§1327.11(e)(3),(8) and
1327.13(e)), as well as Ombudsman
participation in the development of
policies governing its operations (at
§§1327.11(e), 1327.13(b)(1)), provide
sufficient authority to the Ombudsman,
in coordination with the State agency, to
develop parameters about appropriate
uses of aggregate Ombudsman program
data.

Comment: One commenter suggested
adding a provision encouraging
Ombudsman programs to share non-
confidential information with advocacy
organizations and identifying
information from a complainant with
complainant permission.

Response: The Act provides the
Ombudsman with the authority to
determine disclosure of Ombudsman
program information where it is not
otherwise prohibited. See Section
712(d) of the Act. The final rule
addresses this statutory requirement at
§1327.11(e)(3). We also note that

aggregate data provided by each State’s
Ombudsman program to AoA through
the National Ombudsman Reporting
System is posted publicly on
www.agidnet.acl.gov and www.acl.gov.

The Act provides the Ombudsman
with the responsibility to determine
appropriate disclosure of program
information (unless it is otherwise
prohibited), and this rule (at
§1327.11(e)(3)) requires development of
policies and procedures regarding
disclosure of program information.
Beyond these requirements, AoA does
not take a position on which specific
information the Ombudsman should
disclose to specific entities. However,
we note that other provisions in this
rule do require Ombudsman program
coordination with other entities (see,
e.g., §1327.13(h). Depending on the
goals of coordinated activities,
appropriate disclosure of information
may support the success of such
coordination.

Comment: One commenter suggested
that the rule use the terms “identity”’
and “identifying information”
consistently or provide explanation of
the distinction in meaning.

Response: We have made changes in
the final rule to consistently use the
term “identifying information” or
“resident-identifying information” and
have omitted the term “identity”’ in
provisions related to disclosure of
information.

Comment: One commenter indicated
that “other information” is ambiguous
relative to which information is actually
accessible and suggested adding
“retained by the Office.”

Response: In the proposed rule, we
used the language “files, records and
other information maintained by the
Office” for consistency with the
language of the relevant provision of the
Act (i.e. “files maintained by the
program’). OAA section 712(d). We do
not agree that the term “‘retained by the
Office” provides more clarity than
“maintained by the Office,” so have not
revised this language in the final rule.

Comment: One commenter indicated
that some States do not have a defined
format for documenting consultations
and that the proposed rule may suggest
a specified procedure and
documentation methodology for
consultations.

Response: AoA does not intend to
suggest any need for change in the
manner that States document or collect
data related to consultations in this rule.
AoA requires States, through the
National Ombudsman Reporting System
(NORS), to report the total number and
most frequent areas of consultation to
facilities and of consultations to

individuals. OMB Control Number
0985-0005. This rule does not require
States to make any changes to their
documentation of consultations or
related data through NORS. In order to
make any change in NORS, AoA is
required to publish a notice in the
Federal Register pursuant to the
Paperwork Reduction Act. This rule
does not constitute such a notice.

Comment: One commenter requested
that language be added regarding the
timeframe required to capture and retain
records.

Response: Since the Ombudsman
program is operated by States pursuant
to grants of the Department of Health
and Human Services (HHS), the Federal
requirements related to retention of
records maintained pursuant to HHS
grants apply to records retention of the
Ombudsman program. In general, grant
recipients and their sub-awardees under
the grant must retain financial and
programmatic records, supporting
documents, statistical records, and all
other records that are required by the
terms of a grant, or may reasonably be
considered pertinent to a grant, for a
period of 3 years from the date the final
Financial Status Report is submitted by
States to HHS. The HHS requirements
related to the retention of records are
found at 45 CFR 75.361. This Federal
grant requirement does not prohibit
State agencies, the Office of the State
Long-Term Care Ombudsman, and/or a
local Ombudsman entity from
establishing record retention policies
which are provide for longer retention
periods than the Federal requirements.

Comment: One commenter indicated
that the files should be the property, not
only of the Office, but also of the
representative of the Office.

Response: The final rule requires that
the Ombudsman shall be responsible for
the management of the files, records and
other information of the Office,
regardless of whether the files are
physically maintained by
representatives of the Office. We believe
that indicating that the files, records,
and other information are also the
property of the representatives of the
Office could create confusion. However,
we have clarified that nothing in the
final rule prohibits a representative of
the Office or local Ombudsman entity
from physically maintaining such
information in accordance with
Ombudsman program requirements at
§1327.13(d).

B. Definitions
Definition of Immediate Family

We proposed to define the term
“immediate family”’ because it is used
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repeatedly, but not defined, in section
712(f) of the Act related to conflict of
interest. We proposed that “immediate
family, pertaining to conflicts of interest
as used in section 712 of the Act, means
a member of the household or a relative
with whom there is a close personal or
significant financial relationship.”

We selected this definition to describe
relationships that could impair the
judgment or give the appearance of bias
on the part of an individual who is
responsible to objectively designate an
individual as the Ombudsman (under
section 712(f)(1) of the Act) or on the
part of the Ombudsman or officers,
employees or representatives of the
Office (under section 712(f)(2) of the
Act). In developing the definition, we
were informed by the Federal standards
of ethical conduct related to impartiality
in an employee’s conduct. See 5 CFR
2635.502(a),(b).

We also note, that, under ACL’s April
21, 2014 Guidance on Federal
Recognition of Same-Sex Marriage
(available at http://www.acl.gov/
Funding Opportunities/Grantee Info/
Index.aspx), an immediate family
member who is a member of the
household or a relative includes a
spouse in a same-sex marriage.

Comment: Eleven commenters
indicated that they supported the
proposed definition. Of those, three
commenters indicated that the proposal
provided helpful clarification. One
indicated that the absence of a
definition has left it up to State agencies
to interpret. One indicated that the
definition reflects the reality that non-
blood and non-marital relations may
cause conflicts of interest.

Response: We appreciate the
supportive comments.

Comment: One commenter suggested
that we add language to the definition
indicating that the definition ““is not
intended to restrict the authority of the
Ombudsman to refuse to designate, or to
de-designate, other individuals whom
the Ombudsman determines are not
qualified or have a conflict of interest.”

Response: As the commenter correctly
states, AoA does not intend to restrict
the authority of the Ombudsman to
designate or de-designate other
individuals whom the Ombudsman
determines are not qualified or have a
conflict of interest. The authority of the
Ombudsman to designate and de-
designate is provided in the final rule at
§1327.13(c), rather than in the
definition.

Comment: Eight commenters
indicated that the proposed definition is
not sufficiently clear or is too open to
interpretation. Two commenters of these
commenters asked for clarification of

the terms “immediate family,”
“household,” and ““direct and
predictable effect.” One commenter
indicated that any relative working in a
facility would pose a conflict for a
representative of the Office who serves
residents of that facility.

Response: After consideration of these
comments, we have retained the
proposed definition. We note that
neither the proposed rule nor this final
rule utilizes the term “‘direct and
predictable effect” (although the Federal
standards for ethical conduct do utilize
the term).

We realize that not every question is
addressed by this definition, but we
believe it provides additional clarity to
the provisions of the Act. In addition,
while Federal interpretations of the
regulation from which this definition
was derived (5 CFR 2635.502(a),(b)) are
not controlling, they may assist States in
considering ways to apply this
definition consistently with Federal
government application to its
employees.

Comment: One commenter asked
about why the “immediate family”” term
does not include the situation where the
close friend of a representative of the
Office works at a facility and the
complaint is against that person.

Response: The definition of the term
“immediate family” is included in the
rule in order to clarify the term, which
is used in the Act. The term is used in
the provisions of the OAA to
specifically relate to conflicts of interest
for the following situations:

(1) An individual who designates the
State Ombudsman or local Ombudsman
entity (section 712(f)(1));

(2) officers, employees, or
representatives of the Office (section
712(£)(2)). By defining “immediate
family,” ACL does not intend to
indicate that the State agency is limited
in its ability to identify other conflicts
of interest, including conflicts of
interest related to complaints lodged
against a close friend of the
Ombudsman or a representative of the
Office. Moreover, in the provisions
related to conflict of interest, the rule
specifically indicates that the State
agency is required to identify conflicts
of interest and provides examples, but
not limitations, of the types of conflicts
to be identified (§ 1327.21(a), (c)).

Definition of Office of the State Long-
Term Care Ombudsman

AoA proposed a definition of the
“Office of the State Long-Term Care
Ombudsman’ due to inconsistencies
among States and confusion regarding
which individual or individuals
constitutes the “Office.” For example,

we believe that States will benefit from
clarification regarding who is
responsible for making determinations
specifically required of the Office by the
Act.

A 2011 State compliance review
revealed that AoA’s provision of
technical assistance and education on
this question may not have provided
sufficient clarity to States regarding the
decision-making authority expected of
the Office, and more specifically of the
Ombudsman, as the head of that Office.
Thus, this rule clarifies and codifies the
definition.

In the final rule, we have modified the
definition to clarify that the Office is the
organizational unit in a State or territory
which is headed by the Ombudsman.
We have provided an additional
definition for “State Long-Term Care
Ombudsman program’ in order to
distinguish this term from the ““Office”
since the “Office,” in some States, is
organizationally separate from local
Ombudsman entities. We recognize that
in other States where the Ombudsman
does not designate local Ombudsman
entities, the Office will be identical to
the ““State Long-Term Care Ombudsman
program.” Regardless of the
organizational structure, the definition
of “State Long-Term Care Ombudsman
program’ in § 1327.1 is inclusive of the
Ombudsman, the Office, and the
representatives of the Office.

Comment: We received ten supportive
comments on the proposed definition.
Several commenters indicated that the
proposal would provide helpful clarity.
Two commenters indicated that the
proposed definition would enhance the
concept that the Ombudsman program
is to be a unified program within the
State. Another indicated that the
proposal would appropriately
distinguish the Office and reinforce the
responsibility of representatives of the
Office.

Response: We appreciate the
supportive comments.

Comment: One commenter suggested
consideration of the addition of the
following language: “the Office of the
State Long-Term Care Ombudsman is
not the State agency on aging or State
licensing agency.”

Response: While we do not disagree
with the comment, we do not believe a
change from the proposed definition is
needed. We believe that the definition
as it was proposed, particularly when it
is taken in context with the provisions
of §1327.11 (regarding the
establishment of the Office), provides
adequate clarity that distinguishes the
Office from both the State agency (while
recognizing that the Office may be
organizationally situated within or
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attached to the State agency) or the State
licensing entity.

Comment: One commenter asked the
question whether, since the definition of
“Office” includes representatives, only
the Ombudsman can determine these
positions and whether a State agency or
an Ombudsman could establish a policy
that prohibits representatives of the
Office from taking positions without
approval or that prohibits positions that
are different than the Office.

Response: We have revised the
definition of “Office of the State Long-
Term Care Ombudsman” in the final
rule so that it does not include the
representatives of the Office. The Act
indicates that “The State agency shall
require the Office to. . . recommend
any changes in . . . laws, regulations,
and policies as the Office determines to
be appropriate;” Section 712(h)(2) of the
Act. We interpret this provision to mean
that it would be inappropriate for a
State agency to prohibit the Office from
taking a particular position related to a
recommendation in changes to relevant
laws, regulations, and policies. Doing so
would interfere with the responsibility
of the Office to make such
determinations. See §§1327.11(e)(8);
1327.13(a)(7); 1327.15(k)(2).

The Act provides that the Office shall
be headed by the Ombudsman in
section 712(a)(2) and specifically
defines the word “Ombudsman” as the
“individual described in section
712(a)(2).” Section 711(2) of the Act.
Taken together, we read the statute to
indicate that, as the head of the Office,
the Ombudsman has the authority to
determine the positions of the Office as
well as the processes by which such
determinations are made within the
Office. Therefore, we believe the Act
would not prohibit an Ombudsman
from establishing a policy that limits the
ability of representatives of the Office
from taking positions without approval
of the Ombudsman or that are different
than that of the Ombudsman.

AoA encourages each Ombudsman to
solicit and consider the views of
representatives of the Office, to
encourage dialogue among
representatives of the Office in
formulating the positions of the Office,
and to empower representatives of the
Office to carry out their duties under
section 712(a)(5) of the Act, including
duties to “represent the interest of
residents before government agencies”
(section 712(a)(5)(B)(iv)) and “review,
and if necessary, comment on any
existing and proposed laws, regulations,
and other government policies and
actions, that pertain to the rights and
well-being of residents” (section

712(a)(5)(B)(v)(D).

Definition of Representatives of the
Office of the State Long-Term Care
Ombudsman

In proposing a definition of
“Representatives of the Office of the
State Long-Term Care Ombudsman,” we
intended to clarify that the
representatives of the Office, including
employees and volunteers designated by
the Ombudsman, represent the Office
(as opposed to the entity by which they
may be employed or managed) when
they are carrying out duties of the Office
set forth at § 1327.19.

We further intended to clarify that the
“representatives of the Office”” are to be
accountable to the head of the Office
(i.e. the Ombudsman) for purposes of
Ombudsman program operations. For all
programmatic operations, the
representative represents the Office (for
example, they must follow the policies,
procedures and guidance of the
Ombudsman regarding complaint
processing and other Ombudsman
program activities). Simultaneously,
those representatives of the Office who
are organizationally located within local
Ombudsman entities also represent the
agency hosting the local Ombudsman
entity, as this agency oversees them for
personnel management matters (for
example, the representative of the Office
must follow the agency’s personnel
policies so long as those policies do not
conflict with Ombudsman program law
and policy).

Comment: Ten commenters indicated
support for the proposed definition. One
commenter indicated that the proposal
recognizes that both employees and
volunteers are to be considered
representatives of the Office, regardless
of the entity that provides direct
supervision. Two comments indicated
that the proposal would clarify that
representatives of the Office are to be
held accountable to the Ombudsman,
regardless of whether affiliated with
another entity. Another commenter
indicated that the proposal should serve
to unify the Ombudsman program
within a State. One commenter
indicated that this definition helps
clarify for facilities whether they may
appropriately provide volunteer
representatives of the Office with access
to residents and to whom facilities
should address inquiries.

Response: We appreciate the
supportive comments.

Comment: One commenter indicated
that the proposal did not go far enough
to address the risks to the individual
representative of the Office who is
organizationally located within local
Ombudsman entities, given that the
individual is reporting to one authority

for programmatic matters and another
for personnel management matters.

Response: We acknowledge that
representatives of the Office who are
employed by or who volunteer for a
local Ombudsman entity can be in a
difficult position when reporting to one
authority for programmatic matters and
another for personnel management
matters. The OAA sets up a distinctive
and highly unusual structure in which
the Ombudsman is responsible for
designating all representatives of the
Office but is (depending on the State’s
chosen programmatic structure) not
necessarily the authority for personnel
management matters. We believe that
those States which choose to utilize
local Ombudsman entities may
operationalize the requirements of the
Act by dividing the authority between
the personnel functions of the agency
hosting the local Ombudsman entity,
including hiring and firing, and the
programmatic functions of the
Ombudsman, including designation and
de-designation. Despite the fact that the
State agency (and/or the Office of the
State Long-Term Care Ombudsman,
depending on the organizational
structure) contracts with an agency
hosting the local Ombudsman entity to
provide Ombudsman program services,
the relationship is more complex than a
typical contractual one. In addition to
contract oversight for programmatic
issues, the Ombudsman is also
responsible for designation of the
representatives of the Office. Further,
the employees and volunteers of the
local Ombudsman entity (i.e.
representatives of the Office) have a
direct representational relationship to
the Office. As a result, this relationship
between the Ombudsman and the
agency hosting the local Ombudsman
entity is not limited to merely a contract
oversight function.

We believe that, in the absence of
regulation, many State agencies and
agencies hosting local Ombudsman
entities have found this distinctive
relationship to be confusing and
difficult to successfully implement. It is
the intention of AoA to clarify this
distinctive relationship through this
definition, as well as through other
provisions of this rule. We believe this
clarification will help both States and
agencies hosting local Ombudsman
entities to operationalize the
Ombudsman program in a manner
consistent with what Congress intended
and help to reduce the risks to the
individual representatives of the Office.
If all entities and individuals involved
in operating the Ombudsman program
understand that, where local
Ombudsman entities are utilized in a
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State, there is a separation between
programmatic oversight and personnel
management, and the policies of the
Ombudsman program appropriately
implement this separation, this should
help the individual representatives
know to whom they are accountable for
programmatic matters (i.e. the
Ombudsman) and to whom they are
accountable for personnel management
matters (i.e. the agency hosting the local
Ombudsman entity). We believe that the
proposed definition, and the context of
the entire rule, provides clarity that
directly relates to the cause of the risks
identified by the commenter.

Comment: One commenter indicated
that in their State, Ombudsman program
volunteers are appointed by county
commissioners, not designated by the
Ombudsman. As a result, when a
volunteer does not appropriately
perform programmatic duties, the
appointing authority—and not the
Ombudsman—has the only authority to
remove the volunteer from this role.

Response: We appreciate the
commenter bringing this issue to our
attention in the comment. The Act is
clear that the Ombudsman has the
authority to designate representatives of
the Office. Section 712(a)(5) of the Act.
Further, this rule clarifies that the
Ombudsman has the sole authority to
designate and de-designate
representatives of the Office.
§1327.13(c). AoA plans to provide
technical assistance to States to assist
them in coming into compliance with
this rule.

Comment: One commenter suggested
that the proposed definition could be
strengthened with a citation to OAA
section 711 and with inclusion of
language regarding personnel
management of the local Ombudsman
entity which cannot conflict with
Ombudsman law and policy.

Response: We have included
reference to section 711 of the Act in the
definition of “State Long-Term Care
Ombudsman program” in the final rule.
We also agreed with the commenter’s
suggestion to incorporate into the final
rule the inclusion of the concept,
included in the preamble of our
proposed rule, related to personnel
management of the agency hosting the
local Ombudsman entity not conflicting
with Ombudsman law and policy. We
have incorporated this concept into a
new provision at §1327.17(b).

Additional Recommended Definitions

Numerous commenters suggested the
need for additional definitions of terms
used in the proposed rule and/or the
Act.

Comment: Ten commenters
recommended that the final rule define
the term ““willful interference.” Some of
them indicated that the definition was
needed to clarify and support the
requirement in the Act that the Office
and its representatives are free from
interference in the course of performing
required functions. Several commenters
offered suggested language defining the
term.

Response: We have added a definition
of “willful interference’ at § 1327.1. We
have also developed new provisions
regarding interference, retaliation, and
reprisals in response to these and other
comments at §1327.15().

Comment: One commenter
recommended that the final rule define
the term “long-term care Ombudsman
program.” The commenter indicated
that the term “program” is commonly
used to describe both the State Office
and local Ombudsman entities and is
described in the Act, at sections 711(4)
and 712(a)(1)(B), as the mechanism
through which the Office carries out its
duties.

Response: We appreciate this helpful
comment. We understand the use of
these terms can be confusing due to the
variety of organizational structures used
by States. Therefore, in some States
which use a centralized structure, the
Office of the State Long-Term Care
Ombudsman is made up of the
individual who is the State Long-Term
Care Ombudsman and representatives of
the Office, and is structurally the same
as the “program.” In other, more
decentralized organizational structures,
the “program” is a combination of the
“Office of the State Long-Term Care
Ombudsman’ and the “representatives
of the Office” who are organizationally
located within “local Ombudsman
entities.”

In response to this comment, we have
added a definition of ““State Long-Term
Care Ombudsman program,” revised the
definition of “Office of the State Long-
Term Care Ombudsman” in order to
more clearly distinguish between the
meanings of these terms, and separated
out the provisions related to the
agencies hosting local Ombudsman
entities in a new section §1327.17.

Specifically, to the definition of
“Office of the State Long-Term Care
Ombudsman’ we have added the term
“in a State or territory” and deleted
“including the representatives of the
Office.” We have included the provision
regarding ‘“‘representatives of the Office”
within a new definition for the term
“State Long-Term Care Ombudsman
program” and indicated that it is
through the State Long-Term Care

Ombudsman program that the functions
and duties of the Office are carried out.

Comment: One commenter
recommended that the term ““State
agency”’ be defined as it is used
frequently in the })ro osed rule.

Response: The final rule is part of
subchapter C Administration on Aging,
Older Americans Programs of chapter
XIII of the Code of Federal Regulations.
Part 1321 of subchapter C provides a
detailed explanation of the
responsibilities of the State agency
which include, but are not limited to, its
responsibilities in carrying out the
State’s Ombudsman program. We did
not adopt the recommendation to
include a definition for “State agency”
within these regulations, which are
limited to operations of the Ombudsman
program.

However, to provide additional
clarity, we have included language in
§1327.15(a),(e) to cross reference the
term ‘‘State agency” to the related
provision in 45 CFR part 1321.

Comment: Seven commenters
recommended that we add a definition
for the term “‘legal representative” and/
or clarify the distinction between “legal
representative’” and “resident
representative.” One indicated that a
reader might mistakenly interpret the
term “legal representative’ to mean a
resident’s lawyer.

Response: We agree that it would be
helpful to use one term consistently.
While the Act uses the term “legal
representative,” we agree that the term
“resident representative’” may be less
confusing; since a reader is unlikely to
interpret the use of “resident
representative” to an attorney or court-
appointed representative unlike “legal
representative.” In response to these
comments, we have consistently used
the term “‘resident representative”
throughout the final rule, and we have
added a definition of the term in
§1327.1. We also note that, under ACL’s
April 21, 2014 Guidance on Federal
Recognition of Same-Sex Marriage
(available at http://www.acl.gov/
Funding Opportunities/Grantee Info/
Index.aspx), a spouse in a same-sex
marriage could serve as a resident
representative.

We intend for our definition of
“resident representative” to be
consistent with the person-centered
approaches to Ombudsman program
services. The “‘resident representative”
is authorized to provide permission for
a representative of the Office to perform
the certain tasks when a resident is
unable to communicate informed
consent or prefers to have a
representative act on his/her behalf.
Those tasks include: Access to resident
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records; disclosure of the resident
identifying information; and initiation
of the investigation a complaint,
coordination of the investigation and
resolution approach, and determination
of the resolution of the complaint.
Relevant provisions are found in the
regulations related to complaint
processing at § 1327.19(b) and related to
disclosure of resident-identifying
information at § 1327.11(e)(3).

Comment: One commenter
recommended that we remove the use of
the term ‘“‘resident representative”
because they found it confusing and
ambiguous.

Response: For the reasons indicated
above, we have chosen to continue to
use the term ‘“‘resident representative”
consistently and to replace the term
“legal representative” where that was
used in the proposed rule.

Comment: Two commenters
recommended that we add a definition
for the term ““protection and advocacy
systems.”

Response: We did not add a definition
of the term “protection and advocacy
systems” but instead have revised the
description of protection and advocacy
systems in the final rule at
§1327.13(h)(4).

Comments: One commenter
recommending adding a definition to
clarify that designation and de-
designation includes certification and
de-certification. The commenter
indicated that some States use the term
“certification” to apply to individuals
and ‘““designation” for the local
Ombudsman entity.

Response: We do not agree that a
definition is needed, as we believe the
commonly defined use of these terms is
sufficient to explain the use of these
terms. According to the Merriam
Webster Dictionary, to “certify’”” means
“to say officially that something or
someone has met certain standards or
requirements” and “designation’’ means
“appointment to or selection for an
office, post, or service.”

Therefore, in the context of the
Ombudsman program, the Ombudsman
certifies (i.e. officially says) that an
individual has met the training and
other requirements necessary for an
individual to serve as a ‘‘representative
of the Office.” Further, the Ombudsman
designates (i.e. appoints or selects) an
individual to be a “representative of the
Office” and designates a “local
Ombudsman entity” to assist in
providing the Ombudsman program
services at the local level. Certification
that an individual has met required
training requirements is one of the
factors (along with other relevant
factors, such as freedom from

unremedied conflict of interest and
employment by or volunteer agreement
with a local Ombudsman entity, where
applicable) to be considered in the
Ombudsman’s determination that the
individual is qualified to be designated
as a “‘representative of the Office.”

Comment: One commenter
recommended that we add a definition
for the term ‘“‘aggregate data,”” indicating
that this relates to the scope of the State
agency’s access to Ombudsman program
data while permitting the Ombudsman
program to adhere to confidentiality
requirements.

Response: We do not agree that a
definition is needed, because the
common definitions of the words “data”
and “‘aggregate” are sufficient.
According to the Merriam Webster
Dictionary, the adjective ‘“‘aggregate”
means ‘“formed by adding together two
or more amounts’” and “‘taking all units
as a whole.” The word “data’” means
“facts or information used usually to
calculate, analyze, or plan something.”
Further, the provisions regarding
establishment of policies and
procedures regarding disclosure at
§1327.11(e)(3) provide sufficient clarity
on the relevant requirements of the Act.

Comment: One commenter
recommended that we add a definition
for the term ‘‘unable to communicate
informed consent,” indicating that the
term is ambiguous.

Response: We believe that the term
‘“unable to communicate informed
consent” improves the clarity of the
term ‘“unable to consent” which is used
in the Act, related to Ombudsman
program access to resident records.
Section 712(b)(1)(B)(1)I) of the Act. Our
expectation is that States will
operationalize the use of this term by
incorporating it into the Ombudsman
program’s procedures for resident
records and complaint processing. We
are also available to provide States with
technical assistance should the need
arise for further clarity on how to
operationalize this term within
Ombudsman program operations.

C. Establishment of the Office of the
State Long-Term Care Ombudsman

The regulations at § 1327.11 clarify for
States how to appropriately establish
the Office pursuant to section 712(a)(1)
of the Act. This includes clarification
regarding the determinations which are
the responsibilities of the Office, and by
the head of the Office (i.e. the
Ombudsman), pursuant to section
712(h) of the Act. Because these
determinations are frequently outside
the scope of the authority of most State
employees (many, though not all,
Ombudsmen are State employees), we

believe that this clarification will assist
States in full implementation of the Act.

Specifically, the Office is required by
the Act to make determinations
regarding:

¢ Disclosure of information
maintained by the Ombudsman
program;

¢ Recommendations to changes in
Federal, State and local laws,
regulations, policies and actions
pertaining to the health, safety, welfare,
and rights of residents; and

e Provision of information to public
and private agencies, legislators, and
other persons, regarding the problems
and concerns of residents and
recommendations related to the
problems and concerns.

The Act indicates that the
recommendations made by, and the
information provided by, the Office are
limited to issues pertaining to residents
of long-term care facilities and services.
See section 712(a)(3)(G), (h)(2)—(3) of the
Act. In order to reduce confusion at the
State level where the recommendations
of an Ombudsman might be mistaken
for the position of the Governor or the
State agency, another agency carrying
out the Ombudsman program, or any
other State agency, AoA proposed
clarification that these determinations
are those of the Office of the State Long-
Term Care Ombudsman and do not
represent other State governmental
entities.

Comments: We received seven
comments indicating general support for
§1327.11 as proposed. Some of these
commenters indicated that the proposed
language provides critically needed
clarity for the Ombudsman program to
accomplish its intended role under the
Act. Some commented that the proposal
clarifies that the Office must operate as
a separately identifiable Office,
regardless of its organizational location.
One commenter indicated that the
proposed language confirms that the
Ombudsman program should operate as
an integrated whole with the
Ombudsman providing direction,
authority, and programmatic
supervision to all designated
representatives.

Two of these commenters indicated
that some State agencies have
prohibited the Office from engaging in
activities required in the Act because of
concern that the Ombudsman would
make determinations that would be
contrary to those of the State agency or
the executive branch; they indicated
that the proposed language is necessary
to address these concerns. One
commenter indicated that the proposed
language would strengthen the
independence of the Office. Another
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commenter indicated that the proposed
language appropriately allows States
flexibility to best serve residents and
maintain compliance with the Act.

Response: We appreciate the
supportive comments.

Comment: Two commenters indicated
that AoA should require the Office to be
placed outside of the State government.
Another commenter disagreed with the
proposed language permitting the Office
to be located within or connected to the
State agency, indicating that it is
difficult to imagine what an
Ombudsman faces in advocating for
residents where he or she has a peer at
a regulatory agency. Another commenter
indicated that the final rule should
require that the State contract the
Ombudsman program with a nonprofit
entity to ensure that the Ombudsman
has the ability to operate independently.
One of these commenters indicated that
they are in a State where the
Ombudsman program is independent of
any State agency and that this has
worked well to serve the interests of
individuals served by the program.

One of these commenters indicated
that advocacy and government
bureaucracies are rarely compatible and
that residents would be better served if
Ombudsman programs were contracted
out to private nonprofit entities. In
support of this perspective, this
commenter cited a 2001 study finding
that of the nine Ombudsmen reporting
conflicts of interest due to program
placement, 100% were located in State
agencies on aging. While eleven of
thirty-seven (30%) Ombudsmen located
within State agencies on aging reported
that Office organizational placement
limited their ability to speak with
legislators and/or the media, one of
fifteen (7%) Ombudsmen in other types
of agencies reported experiencing
limitation on autonomy due to the
organizational placement of their Office.
This commenter recognized that the Act
permits State agencies to operate the
Office and that the Act would need to
be changed to achieve this
recommendation.

One of these commenters indicated
that placement of the Ombudsman
program within a non-profit entity
allows for leveraging of private and
other funds and supports effective
investigation and intervention. This
commenter indicated that the
Ombudsman must be able to articulate
positions that may be critical of a State
agency in order to adequately represent
residents.

Response: Congress has indicated
through the Act that it is the
responsibility of the State agency to
establish and operate an Office and has

expressly provided the opportunity for
the State agency to carry out the
Ombudsman program directly or by
contract or other arrangement with a
public agency or nonprofit private
organization. Section 712(a)(1), (4) of
the Act. AoA recognizes that the
advocacy function of the Office may be
a difficult fit within government
bureaucratic structures and under
policies governing State employees in
some States. It is our intent to assist
States agencies, through this rule, to
clarify their responsibilities to carry out
all of the requirements of the Act and to
assist them in considering whether their
organizational structure and State
employee policies can adequately
support a fully functioning, effective
Ombudsman program.

We also recognize that effective
consumer advocacy entities can and do
successfully exist within some State
governments. In some States, the Office
is not the unique consumer advocacy
entity located within State government.

While we agree that a non-profit
agency might be able to access diverse
funding sources, we also note that a
number of State agencies provide
significant resources to the Office in
addition to the Federal grant funds
appropriated under the Act.

Comment: One commenter expressed
concern that the proposed rule grants
excessive authority to the Ombudsman
at the expense of local Ombudsman
entities and that the Ombudsman is
held accountable to no one. The
commenter expressed concern about the
ability of local Ombudsman entities to
advocate for residents in States where
the Ombudsman misuses this power
and indicated that the proposed
regulations provide for no recourse for
situations in which the Ombudsman’s
actions violate the Act.

Response: We believe that the
proposed rule appropriately follows the
provisions of the Act which clearly set
forth the Ombudsman (i.e. State
Ombudsman, not all representatives of
the Office) as responsible for the
leadership of the Office, as the head of
the Office. Section 712(a)(2) of the Act.
We disagree with the assertion that the
Ombudsman is accountable to no one.
State agencies and other agencies which
house the Office have the authority to
provide personnel supervision and the
ability to take personnel actions related
to the performance of the Ombudsman
as they would with any other employee.
Some States have also set up additional
mechanisms for accountability of the
Ombudsman program, including
governing or advisory boards. The Act
does not prohibit the State agency or the
Office from establishing additional

mechanisms for accountability so long
as the Ombudsman can fully perform
his or her functions under the Act.

The Ombudsman program is
established through OAA grants to State
agencies on aging. State agencies are
required to assure AoA that the
Ombudsman program is established and
carried out consistent with the
provisions of the Act. If AoA determines
that a State fails to comply with any
term of an award, AoA, as the granting
agency, has several remedies available
to it, including but not limited to wholly
or partly suspending or terminating the
award. 45 CFR 75.371.

Comment: One commenter, in
reference in § 1327.13(a), questioned the
ability of an Ombudsman to serve on a
full-time basis if other populations are
served beyond the scope of the Act.

Response: We have added clarity to a
new provision at § 1327.11(c) in the
final rule by indicating that full-time
shall mean that the functions and
responsibilities set forth in this section
are to constitute the entirety of the
Ombudsman’s work. AoA does not
object to a State choosing to utilize non-
OAA resources for the Ombudsman
program to provide services to
additional populations (for example, to
recipients of in-home long-term services
and supports), so long as the functions
and responsibilities relating to the
expanded population are consistent
with the services of an ombudsman. The
State agency or other agency carrying
out the Ombudsman program shall not
require or request the Ombudsman to be
responsible for leading, managing or
performing the work of non-ombudsman
services or programs except on a time-
limited, intermittent basis. This
provision is not intended to limit the
ability of an Ombudsman to access
grants or otherwise perform special
projects so long as the activities of the
grant or project are consistent with the
functions and responsibilities of the
Ombudsman.

Comment: Two commenters (one
commenting on § 1327.11 and the other
commenting on § 1327.13)
recommended that the final rule include
qualifications or criteria for hiring the
Ombudsman. One of these commenters
indicated that the Ombudsman program
would benefit from strong Federal
standards in this domain since
Ombudsmen who lack basic
qualifications for the position are likely
to not perform well. This commenter
recommended that Ombudsman
candidates have a strong background in
the Ombudsman program or ensure that
a newly hired Ombudsman promptly
complete State certification training, as
required by representatives of the
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Office, and complete an internship
within a long-term care facility. Without
qualifications, the commenter wondered
how AoA could remedy situations in
which the State hires an unqualified
candidate.

The other commenter suggested
examples of recommended criteria:
Knowledge of the long-term care system;
demonstrated evidence of resident-
focused advocacy on both an individual
and systemic basis; knowledge of State
and local government; communication,
management, and conflict resolution
skills; and clinical and/or direct health
and human services experience.

Response: We agree with the
commenters that minimum
qualifications for the Ombudsman could
be helpful to ensure selection from
among highly-qualified candidates with
appropriate expertise. We note that AocA
has provided States with guidance on
Ombudsman minimum qualifications
since 1981, when it indicated that the
Ombudsman ‘“‘should minimally possess
the following qualifications:

a. Demonstrated experience with
long-term care systems or professional
training in long-term care and
institutions;

b. Program development background
and skills;

c. Administrative, arbitration,
conciliation and/or negotiation
exgerience and skills;

. Experience or education in
gerontology and/or aging programs.”
AoA Program Instruction 81-8.

Based on the 1981 guidance, the
qualifications indicated in the Act (i.e.
“expertise and experience in the fields
of long-term care and advocacy.”
Section 712(a)(2)), and considering
these comments, we have developed a
new provision regarding minimum
qualifications at § 1327.11(d).

Comment: One commenter indicated
that the proposed provisions at
§1327.11 would be difficult for States to
implement and for AoA to uphold. The
commenter indicated that in their State,
the Ombudsman is an employee of the
State agency on aging and bound by its
policies regarding communications with
the legislature and the media. Therefore,
the Ombudsman is currently unable to
independently make determinations,
make recommendations for changes to
policies, or provide information to the
public. The commenter indicated that,
for AoA to suggest that the Ombudsman
has authority to override his or her
supervisor, agency director, and
Governor, shows that AoA is not in
touch with the realities of State
government and the context in which
Ombudsmen must work. Another
commenter indicated that it is

unrealistic for AoA to think that an
Ombudsman employed by a State
agency can make recommendations
which conflict with those of the State
agency or the Governor.

Response: We appreciate the
commenters’ perspectives of the
circumstances in their States. We would
like to clarify that the rule does not
suggest that the Ombudsman has the
authority to override his or her
supervisor, agency director, or
Governor. However, the Act requires
that any State, in order to receive grant
funds under the Act, assure to AoA that,
among other things, it will permit the
Ombudsman to fulfill all of the
functions under the Act. These include
the ability to make certain
determinations which represent the
positions of the Office, and not
necessarily those of the supervisor,
agency director, or Governor. A number
of State agencies or other agencies in
which the Office is organizationally
located already include language in
their personnel policies or other
relevant laws or policies which
implement this requirement of the Act.

In order to reduce confusion at the
State level where the recommendations
of an Ombudsman might be mistaken
for the position of the Governor or any
other agency, AoA has specifically
indicated in the final rule that these
determinations and positions are to be
those of the Office and do not represent
other State entities. § 1327.13(a)(7)(vi).

We wish to remind the commenters
that their States have previously
provided to AoA assurances in its State
plan on aging that they will carry out
the Ombudsman program in compliance
with the Act. These State plans were
signed by their respective governors and
submitted to AoA for approval and as a
condition of receiving grant funds under
the Act.

We respectfully disagree with the
comment that AoA is not in touch with
the realities of State government and the
context in which Ombudsmen must
work. In fact, numerous AoA staff have
had previous employment experience
within State government entities, and
AoA staff regularly communicate with
State government entities. AoA is aware
that the Act requires functions of the
Ombudsman program that are
uncharacteristic of other programs and
services under the Act and that these
requirements have been challenging for
some States to successfully implement.
AoA is also aware of the wide variations
among States in their implementation of
programs and services under the Act.
Numerous States that have been able to
successfully implement the
Ombudsman program, even when the

Office is organizationally located within
State government.

The Act specifically provides for the
opportunity for the State agency to carry
out the Office through a contract with a
nonprofit entity. Section 712(a)(4) of the
Act. Should any State government be
unable to follow the requirements of the
Act and this final rule when it houses
the Office within State government, it
has the opportunity to seek other
arrangements to enable the Office to
fulfill all of its statutory responsibilities
and to, most importantly, effectively
serve residents of the State’s long-term
care facilities. Currently, Offices in six
States and the District of Columbia are
organizationally located outside of State
government.

Comment: Eleven commenters
indicated general support for the
proposed language in § 1327.11(b),
describing the Office as a “distinct
entity, separately identifiable”
regardless of its organizational
placement. One of these commenters
indicated support for the language as it
assures autonomy of the Office to
advocate for residents. Another
indicated that the proposed language
would ensure the independence of the
Office and would strengthen the
Ombudsman program. One commenter
described the proposed language as an
excellent clarification of the
responsibilities of the Office that will
benefit all levels of the organization in
carrying out the Ombudsman program
functions. Another commenter
indicated support for the language in
that it permits State agency flexibility to
decide the best location for the
Ombudsman program in order to best
serve residents and maintain
compliance with the requirements of the
Act.

Response: We appreciate the
supportive comments.

Comment: One commenter described
challenges to implementation of
§1327.11 where a representative of the
Office is hosted within an area agency
on aging with organizational conflicts of
interest.

Response: We have described this
comment more fully and responded in
more detail in section H. Conflicts of
interest, below.

Comment: Four commenters indicated
general support for the proposed
language of § 1327.11(c) (moved in the
final rule to § 1327.11(e)(8)) regarding
the ability of the Ombudsman to
independently make certain
determinations and establish certain
positions of the Office. One of these
commenters indicated that this
clarification will encourage
Ombudsmen to work with
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representatives of the Office to bring
forth resident issues. Another indicated
that the proposed language is helpful
because independence is critical to the
Ombudsman program’s ability to carry
out all of its functions and duties.

Response: We appreciate the
supportive comments.

Comment: One commenter
recommended that the final rule include
a definition of the term
“determinations” as used in proposed
§1327.11(c) (moved in the final rule to
§1327.11(e)(8)).

Response: We do not agree that a
definition is needed because the
common definition of the word
“determination” is sufficient. According
to the Merriam Webster Dictionary,
“determination” means ‘‘the act of
officially deciding something.” Further,
we believe that the provisions regarding
determinations at § 1327.11(e)(8), when
read in the context of the provisions
related to the functions and
responsibilities of the Ombudsman
(§1327.13) and the State agency
responsibilities related to the
Ombudsman program (§ 1327.15)
provide sufficient guidance on the Act’s
requirements related to Ombudsman
determinations.

Comment: One commenter suggested
the need for a definition of
“independently.”

Response: We do not agree that a
definition is needed because the
common definition of the word
“independent” is sufficient. According
to the Merriam Webster Dictionary,
“independent” means ‘“‘not requiring or
relying on something else; not
contingent.” Further, we believe that the
provisions in the final rule regarding the
Ombudsman independently making
determinations and establishing
positions, the functions and
responsibilities of the Ombudsman, the
State agency responsibilities, and
conflicts of interest provide sufficient
clarity on the Act’s requirements related
to Ombudsman independence.

Comment: One commenter inquired
about an appeal process if the Office
organizational structure does not permit
independence or adherence to the
provisions of § 1327.11.

Response: No formal Federal appeal
process exists for review of the
independence of the Office. State
agencies may develop appeal processes
for these or other grievances. The final
rule does require the development of a
grievance process regarding
determinations or actions of the
Ombudsman or the representatives of
the Office. §1327.11(e)(7). Moreover, it
is ACL’s intention, through this final
rule, to clarify the requirements in the

Act so that States, in carrying out the
Ombudsman program through OAA
grants, will better understand their
responsibility to assure that the
Ombudsman has the ability to perform
all of the functions and responsibilities
set forth in the Act.

Comment: One commenter inquired
whether there may be other situations in
which the Ombudsman may need to
make determinations and whether the
rule should provide for these other
situations.

Response: The final rule at
§1327.11(e)(8) addresses all of the
determinations of the Office which are
specifically required in the Act.

Comment: One commenter suggested
that language be added to § 1327.11(c)
(moved in the final rule to §1327.11(e))
to specify that a “nonprofit
organization” could be carrying out the
Ombudsman program.

Response: The language in
§1327.11(b)(2) is sufficiently clear that
the State agency may enter into a
contract or other arrangements with a
“nonprofit organization” to establish the
Office. We believe the term ‘““State
agency or other agency” is sufficient to
cover the variety of entities in which the
Office can be organizationally located.

Comment: One commenter indicated
that the proposed language regarding
Ombudsman determinations could be
interpreted to mean that the
Ombudsman must individually approve
all disclosures, testimony or information
provided by any local Ombudsman
representative on a public policy issue.
The commenter indicated that an
Ombudsman might choose to delegate
some determinations to local
Ombudsman entities.

Response: We do not intend for the
proposed provision to limit ability of
Ombudsman to utilize representative of
the Office for appropriate tasks in order
carry out the determinations of the
Office. We do not believe that the
proposed or final rule, at § 1327.11(e)(8),
limits this ability.

Comment: With respect to
§1327.11(c)(2) (moved in the final rule
to §1327.11(e)(8)), regarding
recommendation to changes in laws,
regulations, etc., one commenter
indicated that in their State, the
Ombudsman is organizationally located
within an umbrella State government
structure and must adhere to State
government protocols related to
legislative action and lobbying. The
commenter requested consideration for
differences in structure of the Office
from State to State.

Response: The language in the final
rule at § 1327.11(e)(8) is derived directly
from the Act which states that making

recommendations to changes in laws,
regulations, etc. is a function of the
Ombudsman. Section 712(a)(3)(G)(ii) of
the Act. Further, the Act requires State
agencies to require the Office to analyze,
comment on, monitor and recommend
changes to laws, regulations, and
policies, and provide information to,
among others, legislators. Section
712(h)(2),(3) of the Act. We do not
believe that AoA has the authority
under the Act to make this provision
optional for some States and not others.

The Act creates the Ombudsman
program to resolve problems for
residents of long-term care facilities on
individual as well as systemic levels.
Therefore, the ability to take positions
and make recommendations that reflect
the interests of residents is critical to the
effectiveness of the Ombudsman
program.

Comment: One commenter
recommended that we add “‘the media”
to the list of persons to whom
information can be provided by the
Office in proposed regulation
§1327.11(c)(3). The commenter
indicated that providing access to the
media logically follows from the
statutory authority of the Office to
provide information and
recommendations and to facilitate
public comment. The commenter says
that there have been instances of State
agencies and local Ombudsman entities
that have restricted Ombudsman
program contact with the media and
that explicit inclusion of this term in the
regulation would be helpful.

Response: We have accepted this
recommendation in the final rule,
revising § 1327.11(c)(3) (moved in the
final rule to § 1327.11(e)(8)(iii)). We
believe it further clarifies
implementation of the Act. Further, it is
consistent with the AoA 2011 finding of
non-compliance regarding information
dissemination in a State which required
State agency and Governor prior
approval of Ombudsman program press
releases and which used orders and
intimidation to ensure the cancellation
of press conference activities. As we
indicated in the AoA compliance review
of this State, while we encourage
Ombudsman programs to have excellent
lines of communication with their State
agency to avoid blind-side surprises, the
Ombudsman must have the option to
communicate with the media in order to
advocate for residents and their
interests.

Comment: One commenter suggested
that we move §1327.11(c)(4) so that it
modifies subparagraphs (1)—(3) rather
than standing alone as a separate
activity.
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Response: We have moved this
provision to § 1327.13(a)(7)(vi)
(regarding functions of the Ombudsman)
in the final rule where it more clearly
modifies the determinations of the
Office related to recommendations and
information dissemination.

Comment: One commenter indicated
that the proposed language in
§1327.11(c)(4) is beneficial to State
agencies in order to distinguish
determinations and positions of the
Office as not necessarily representing
those of the State agency. The
commenter indicated that the proposed
language makes the reality of opposed
positions and determinations
understood and explainable.

Response: We appreciate the
supportive comment.

Comment: One commenter suggested
that the Ombudsman should have the
authority to make autonomous hiring
and firing decisions and should be
solely responsible for determining the
qualifications and positions necessary
for the Ombudsman program to fulfill
its mission. Without such a provision,
the commenter indicated that States
could significantly undermine the
functions of the Ombudsman program
by limiting who and what types of staff
the Ombudsman is able to hire and
retain.

Response: The Act specifically gives
the Ombudsman the authority to
designate local Ombudsman entities and
to designate representatives of the
Office. Section 712(a)(5) of the Act. It
does not, however, require an
arrangement where representatives of
the Office are directly hired or fired by
the Ombudsman. In many States, local
Ombudsman entities are hosted by an
agency that is not the same agency that
employs the Ombudsman. This
arrangement is envisioned by the Act,
not prohibited by it. In fact, the most
frequently utilized organizational
structure for Ombudsman programs is
that the Office is organizationally
located within or is attached to the State
agency which contracts with agencies
hosting local Ombudsman entities.

In light of the Ombudsman
responsibility to designate
representatives of the Office, we
encourage Ombudsmen and State
agencies to develop policies and
procedures that: (1) Coordinate the
hiring and firing of individuals by
agencies hosting local Ombudsman
entities with the Ombudsman and (2)
incorporate minimum qualifications.
Such coordination will enable the
Ombudsman to make designation and
de-designation determinations in ways
that are coordinated with the employing

agency which hosts the local
Ombudsman entity.

In addition, we require Ombudsmen
or State agencies, in this final rule, to
develop policies and procedures
regarding conflicts of interest in
employing or appointing representatives
of the Office. §1327.11(e)(4)(ii). We
have also added a new section regarding
responsibilities of agencies hosting local
Ombudsman entities at §1327.17.

D. Functions and Responsibilities of the
State Long-Term Care Ombudsman
(§1327.13)

In §1327.13, AoA provides
clarification regarding the functions and
responsibilities of the Ombudsman, as
the head of the Office.

Comment: Eight commenters
indicated support for the proposed
language in the proposed regulation
§1327.13. Three of these commenters
indicated that the language clearly
describes the leadership role of the
Ombudsman as the programmatic head
of the Office. One commenter stated that
the proposed language will identify the
Ombudsman as responsible for the
leadership and management of the
Office. Three commenters stated that the
language reflects the intent of Congress
as set forth in the Act for the Office to
be a unified entity. One commenter
indicated that the language supports the
concept that the Office speaks with one
independent voice. One commenter
indicated that they were pleased to see
an emphasis on the independence of the
Office in this proposed language. One
commenter indicated that the proposed
language is helpful in clarifying that
there is only one State Long-Term Care
Ombudsman in each State, critical in
situations where there are agencies
hosting local Ombudsman entities
which hire, fire, and supervise the
representatives of the Office who must
look to the Ombudsman for designation
and programmatic guidance.

Response: We appreciate the
supportive comments.

Comment: One commenter indicated
support for the proposed provisions in
this section but indicated that there will
be challenges in upholding them at the
State level. The commenter indicated
that the Ombudsman program benefits
from being within the State agency and
that the Federal funds appropriated
under the Act are not adequate to permit
the Office to stand on its own separate
and apart from the State agency. The
commenter indicated that AoA must
increase funding for the Ombudsman
program before implementing this rule
because moving the Ombudsman out of
the State agency would result in loss of
State agency resources and access to

State general funds to the Ombudsman
program.

Response: Nowhere in this rule does
Ao0A require State agencies which
operate the Ombudsman program
directly to move the Office out of the
State agency. In fact, a number of States
house the Office within or attached to
the State agency and successfully fulfill
the functions required by the Act. To
the extent that this comment refers to
conflicts of interest that may be present
within a State agency, we address these
comments more fully in the discussion
related to §1327.21, below. AoA is
available to provide technical assistance
to help States to fully implement the
requirements of the Act, regardless of
the organizational placement of the
Office.

Ao0A appreciates that many States
provide resources to supplement the
Ombudsman program. As a result of
these States’ commitment to this work,
residents have improved access to
ombudsman services. We fail to see how
compliance with this rule would
jeopardize any State’s ability to support
the work of the Ombudsman program.

Comment: One commenter suggested
that AoA amend the proposed language
in §1327.13 to read “The Ombudsman

. . shall have independent
responsibility for the leadership and
management . . ..”

Response: We find the proposed
language sufficiently clear. Moreover,
depending on the structure of the
Ombudsman program, some
management tasks (for example,
personnel, contracting, bookkeeping, or
budgeting processes) may be the
primary responsibility of other parts of
the agency in which the Office is
organizationally located. We do not
wish to create confusion by implying
that the Ombudsman must perform or
oversee all of these functions directly
and independently. An Ombudsman
may certainly rely on others to perform
these important management processes
and work cooperatively with others
outside of the Office to carry out certain
management functions. To require
otherwise could require significant time
and energy from the Ombudsman and
take away from his or her ability to
focus on the functions that benefit
residents as required by the Act.

Comment: One commenter
recommended that we omit the language
“in coordination with the State” in
§1327.13. The commenter indicated
that there is no mention of coordination
with the State agency in the list of
Ombudsman functions in the Act at
section 712(a)(3). In addition, using the
word “coordination” only prolongs the
enmeshing of the Ombudsman and the
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Office with the State agency. The
commenter contrasted the provision in
section 712(a)(5)(B) of the Act related to
local Ombudsman entities which are to
act “in accordance with the policies and
procedures of the Office and the State
agency.”

Response: The Act sets forth a grantee
relationship between AoA and the State
agency, making the State agency
accountable to the AoA for the
appropriate establishment and operation
of the Ombudsman program. See
Section 712(a)(1) of the Act. We believe
that there must, therefore, be a
coordinated relationship between the
State agency and the Ombudsman in
order for the State agency to be able to
fulfill its responsibilities as grantee. We
further believe that coordination is only
successful if all involved parties take
responsibility for its success. Therefore,
we believe that coordination with the
State agency should be a responsibility
of the Ombudsman as well as of the
State agency and have not adopted these
recommendations.

We have made a revision in the final
rule, changing “State” to ““State agency”
to clarify that we are specifically
referring to the State agency on aging as
the AoA grantee. Should coordination
with other State agencies be involved in
carrying out the program, the rule
directs the Ombudsman to coordinate
with them as well.

Comment: Two commenters
recommended a new provision in
§1327.13 that establishes criteria to be
used when selecting a State
Ombudsman. One of these commenters
indicated a need for strict guidance
related to qualifications and conflicts of
interest in selecting the Ombudsman.

Response: We have established
minimum qualifications for the
Ombudsman in a new provision at
§1327.11(d).

Comment: Two commenters
recommended that the Ombudsman not
be a political appointee.

Response: The Act provides States
with significant latitude in how an
Ombudsman is selected within a
particular State. In AoA’s experience,
we have not seen, nor have we been
presented with evidence of, a
correlation between effective
Ombudsman programs and the
mechanism by which the Ombudsman
in that State has been selected or
appointed.

While we have not prohibited
political appointments in this rule, we
do provide for minimum qualifications
for the selection of an Ombudsman, in
§1327.11(d), and clarify conflicts of
interest considerations relative to the
selection process in § 1327.21.

Comment: One commenter
recommended that criteria be used
when firing an Ombudsman. They
indicated that such criteria are the
logical extension of the independence
and anti-retaliation provisions in the
OAA. They further indicated that, since
the Act establishes the role of the
Ombudsman as a potential critic of
facilities and government agencies, if
the governor or State agency head could
fire the Ombudsman (or terminate the
contract with the host agency) whenever
they wish, the Ombudsman cannot truly
be independent and a voice for
residents, as opposed to a cautious
appointee.

Response: After careful consideration,
we have decided against providing
specific criteria regarding the firing of
the Ombudsman. We believe that the
clarifications provided by this rule
related to the operation of the program;
organizational and individual conflicts
of interest; and freedom from
interference, retaliation, and reprisals
provide sufficient clarity to protect the
Ombudsman from retaliation for
performing the duties required by the
Act.

The Act specifically provides State
agencies with significant latitude in
determining whether to operate the
program directly (and how to structure
the program within or attached to the
State agency) or operate it through
contract or other agreement with
another agency. Therefore, States have
appropriately structured a wide variety
of organizational placements for the
Ombudsman and, as a result, there is
wide variation among applicable laws
impacting employment, labor,
government contracting, and
interagency agreements that may apply
to the firing of an Ombudsman or the
termination of a contract for the
operation of the Office. AoA believes
that developing criteria regarding firing
might create confusion in the context of
the wide variety of applicable legal
requirements.

However, AoA is aware that a number
of employment arrangements and
organizational structures have been
developed to protect employees within
other types of ombudsman programs,
inspectors general, and other entities
where independent oversight or
consumer advocacy are required
activities. Therefore, AoA plans to
provide States with further guidance
and technical assistance regarding
employment provisions and structures
which they may consider in further
strengthening the ability of the
Ombudsman to fulfill his or her
functions under the Act.

Comment: Ten commenters
recommended that the proposed
language in § 1327.13(a)(1) be revised to
clarify that Ombudsman programs have
authority to identify, investigate, and
resolve complaints related to the
actions, inactions, or decisions of
guardians, legal representatives, family
members, or other resident
representatives. Some indicated that
this should be a longer list of people
whose actions may adversely impact a
resident than merely guardians and
representative payees.

Response: We have maintained the
statutory structure in the final rule at
§1327.13(a)(1) regarding the types of
entities which may be the object of
Ombudsman program complaint
investigation and resolution. See section
712(a)(3)(A) of the Act. However, we
agree with commenters that other types
of resident representatives, beyond
guardians and representative payees
specifically indicated in the Act, should
be specifically added to the rule. It is
reasonable to include issues related to
activities of powers of attorney agents,
for example, among the actions that may
adversely affect the health, safety,
welfare, or rights of residents, consistent
with the Congressional examples of
guardians and representative payees.
Therefore, we have changed the
language of this provision to use the
term ‘‘resident representative” which
we have defined in the final rule at
§ 1327.1, incorporating the categories of
representatives indicated by the
commenters.

Comment: One commenter indicated
that the Ombudsman for long-term care
facility residents should serve on a full-
time basis and solely on behalf of such
residents as required in the Act. The
commenter questioned the capacity of
the one individual to adequately serve
as the Ombudsman for both long-term
care facility residents and for home care
consumers, while noting that these
individuals need access to ombudsman
services. In addition, the commenter
indicated that the Ombudsman program
should be funded adequately and fully
funded for its current work before it
expands into the home setting.

Response: As the commenter correctly
notes, the Act provides authority for the
Ombudsman program to serve residents
living in “long-term care facilities” as
defined at OAA section 102(35) (i.e.
nursing facilities, board and care homes,
assisted living, and similar adult care
facilities.) Congress has not chosen to
authorize or fund Ombudsman program
services to individuals receiving long-
term supports and services in in-home
settings or in non-residential settings
such as adult day health centers.
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States which choose to expand the
Ombudsman program to serve
individuals in settings beyond those
provided for in the OAA are not
prohibited from doing so. AoA has no
objection to those States which choose
to utilize resources other than those
appropriated through the OAA to
expand ombudsman services to
individuals living in a variety of settings
or receiving a variety of long-term
services and supports. However, absent
Congressional authorization for the
Ombudsman program to expand its
services to new settings, AoA does not
believe that it has the authority to
provide for such an expansion of service
through this rule.

We note that historically Congress
changed the title of Nursing Home
Ombudsman to Long-Term Care
Ombudsman in the 1981 reauthorization
of the OAA, expanding the service
population to include residents of board
and care residents and other similar
adult care facilities. Then, in the 2006
reauthorization, Congress clarified that
the Ombudsman program service
population includes residents of
assisted living. However, Congress did
not choose on either occasion to create
separate ombudsman programs for these
populations; instead, it choose to
coordinate the efforts so that long-term
care facility residents in a variety of
residential settings had access to the
services of the Long-Term Care
Ombudsman program. In addition, AoA
has long held that States are not
prohibited from using OAA funds to
support Ombudsman services to
younger residents of long-term care
facilities, even though the Act is
designed to primarily benefit
individuals over age 60. AoA Program
Instruction 81-8.

Many of the individuals who would
have lived in nursing homes in previous
decades now live and receive long-term
services and supports in a variety of
other settings. Many of the long-term
services and supports issues that impact
individuals in one long-term care setting
relate to individuals receiving services
in other settings. Much of the expertise
and experience of the Ombudsman and
representatives of the Office is relevant
to individuals receiving long-term
services and supports in a variety of
settings. Therefore, we believe there is
good reason for a State to support this
coordinated approach to serve
individuals receiving long-term services
and supports, regardless of setting,
through the Long-Term Care
Ombudsman program.

The discussion regarding an
Ombudsman serving on a full-time basis
is found above related to § 1327.11(c).

Comments: Two commenters
indicated that the scope of complaint
investigations indicated in
§1327.13(a)(1) should include
complaints regarding a representative of
the Ombudsman program.

Response: Section 1327.13(a)(1)
describes functions of the Ombudsman
program to benefit long-term care
facility residents. These complaints are
reported to the National Ombudsman
Reporting System, and inform AoA,
States and other entities regarding
issues facing residents and Ombudsman
program services to resolve problems for
residents. These complaints related to
the resident’s experience within a long-
term care facility are qualitatively
different than grievances regarding
fulfillment of duties by a representative
of the Office.

While we have not revised this
provision, we have included, in the
final rule, a new provision at
§1327.11(e)(7), to require the
establishment of a grievance process
within the Ombudsman program so that
individuals served by the Ombudsman
program have a clear process for filing
a grievance, having their concern
investigated, and receiving a response to
the grievance. We note that some States
already have such processes in place.

Comments: Three commenters
indicated that the scope of complaint
investigations indicated in
§1327.13(a)(1) should include
complaints related to interference with
a representative of the Ombudsman
program. Two commenters indicated
that the scope of complaint
investigations indicated in
§1327.13(a)(1) should include
complaints regarding retaliation against
any person who cooperates with the
Ombudsman program.

Response: Complaints related to
interference with the work of a
representative of the Office or to
retaliation for cooperating with the
Ombudsman program are qualitatively
different from the types of resident-
related complaints described in
§1327.13(a)(1). We have added
provisions related to protection from
interference, reprisals and retaliation in
§1327.15(i).

Comment: One commenter suggested
that we consider expanding complaint
resolution work to include individuals
who receive services from home care,
hospice and Program for All-Inclusive
Care for the Elderly (PACE) programs.
Another commenter asked whether
individuals who receive such services
are included within the list of
individuals to be served with complaint
resolution services pursuant to
§1327.13(a)(1).

Response: As noted above, the OAA
provides authority for the Ombudsman
program to serve residents living in
“long-term care facilities” (i.e. nursing
facilities, board and care homes,
assisted living, and similar adult care
facilities). Congress has not chosen to
authorize or fund ombudsman services
to individuals receiving long-term
supports and services in in-home
settings or in non-residential settings.
Absent authorization for the
Ombudsman program to expand its
services to new settings, AoA does not
believe that it has the authority to
provide for such an expansion of service
through this rule.

Comment: One commenter suggested
clarifying that the Ombudsman function
of informing residents about the means
of obtaining services does not duplicate
work done by other OAA-funded
programs or by Aging and Disability
Resource Centers (ADRCs).

Response: We agree that the Act’s
requirement that the Ombudsman
inform residents about means of
obtaining services does not duplicate
the work of other OAA programs,
including those providing information
and assistance services, defined in
section 102(a)(28) of the Act, or ADRCs,
defined in section 102(a)(4) of the Act.
While we agree with the comment that
this provision does not create
duplication of services, we do not agree
that such an explanation needs to be
incorporated into the final rule.
However, we have added the ADRC as
an entity with which the Ombudsman
must coordinate, in the final rule at
§1327.13(h), to enhance collaboration
and reduce any risk of duplication.

Comments: Two commenters
recommended language to enhance the
independence of the Ombudsman in
describing the functions in § 1327.13(a).

Response: We believe that we have
adequately addressed the independence
of the Ombudsman in other provisions
of this rule.

Comments: