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FEDERAL RESERVE SYSTEM
12 CFR Part 229

[Regulation CC; Docket No. R—1409]
RIN 7100-AD68

Availability of Funds and Collection of
Checks

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Proposed rule, request for
comment.

SUMMARY: On March 25, 2011, the Board
published a notice of proposed
rulemaking (“2011 proposal”’) intended
to facilitate the banking industry’s
ongoing transition to fully electronic
interbank check collection and return.
Based on its analysis of the comments
received in response to the 2011
proposal, the Board is revising its
proposed amendments to subparts C
and D of Regulation CC and is
requesting comment on a revised
proposed rule that would, among other
things, encourage depositary banks to
receive and paying banks to send
returned checks electronically. The
Board is requesting comment on two
alternative frameworks for return
requirements. Under Alternative 1, the
expeditious-return requirement
currently imposed on paying banks and
returning banks for returned checks
would be eliminated; a paying bank
returning a check would be required to
provide the depositary bank with a
notice of nonpayment of the check—
regardless of the amount of the check
being returned—only if the paying bank
sends the returned check in paper form.
Under Alternative 2, the current
expeditious-return requirement—using
the current two-day test—would be
retained for checks being returned to a
depositary bank electronically via
another bank, but the notice-of-
nonpayment requirement would be
eliminated. The Board is proposing to
retain, without change, the regulation’s
current same-day settlement rule for
paper checks. In addition, the Board is
also requesting comment on applying
Regulation CC’s existing check
warranties to checks that are collected
electronically and on new warranties
and indemnities related to checks
collected electronically and to
electronically-created items.

DATES: Comments must be submitted by
May 2, 2014.

ADDRESSES: You may submit comments,
identified by Docket No. R—1409 and
RIN No. 7100 AD 68, by any of the
following methods:

o Agency Web site: http://
www.federalreserve.gov. Follow the
instructions for submitting comments at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm.

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: regs.comments@
federalreserve.gov. Include docket
number in the subject line of the
message.

e FAX:202/452-3819 or 202/452—
3102.

e Mail: Robert deV. Frierson,
Secretary, Board of Governors of the
Federal Reserve System, 20th Street and
Constitution Avenue NW., Washington,
DC 20551.

All public comments are available
from the Board’s Web site at
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm as submitted,
except as necessary for technical
reasons. Accordingly, your comments
will not be edited to remove any
identifying or contact information.
Public comments may also be viewed
electronically or in paper in Room MP—
500 of the Board’s Martin Building (20th
and C Streets NW.) between 9 a.m. and
5 p.m. on weekdays.

FOR FURTHER INFORMATION CONTACT:
Sophia Allison, Senior Counsel (202/
452-3565), Legal Division; Samantha
Pelosi, Manager, Financial Services
(202/530-6292); or Tyler Standage,
Financial Services Analyst (202/452—
2087), Division of Reserve Bank
Operations and Payment Systems; for
users of Telecommunication Devices for
the Deaf (TDD) only, contact 202/263—
4869.

SUPPLEMENTARY INFORMATION:
I. Background

A. Statutory and Regulatory Background

Regulation CC (12 CFR part 229)
implements the Expedited Funds
Availability Act of 1987 (EFA Act) and
the Check Clearing for the 21st Century
Act of 2003 (Check 21 Act).? The Board
implemented the EFA Act in subparts
A, B, and C of Regulation CC and the
Check 21 Act primarily in subpart D.

The EFA Act was enacted to provide
depositors of checks with prompt funds
availability and to foster improvements
in the check collection and return
processes. Subpart A of Regulation CC
contains general information, such as
definitions of terms. Subpart B of
Regulation CC implements the EFA
Act’s funds-availability provisions and

1Expedited Funds Availability Act, 12 U.S.C.
4001 et seq.; Check Clearing for the 21st Century
Act, 12 U.S.C. 5001 et seq.

specifies availability schedules within
which banks must make funds available
for withdrawal. Subpart B also
implements the EFA Act’s rules
regarding exceptions to the schedules,
disclosure of funds-availability policies,
and payment of interest. As part of its
2011 proposal, the Board requested
comment on proposed amendments to
subpart B. This notice of proposed
rulemaking, however, does not address
the proposed amendments to subpart
B.2 Because amendments to Subpart B
must now be made jointly with the
Consumer Financial Protection Bureau
(CFPB), the Board does not propose
amendment to Subpart B in this
document.

Subpart C of Regulation CC
implements the EFA Act’s provisions
regarding forward collection and return
of checks. Subpart C of Regulation CC
includes provisions to speed the
collection and return of checks, such as
requirements for the expeditious return
responsibilities of paying and returning
banks, authorization to send returns
directly to depositary banks, notification
of nonpayment of large-dollar returned
checks, standards for check
indorsement, and specifications for
same-day settlement of checks
presented to the paying bank. The
provisions of subpart C were adopted by
the Board pursuant to section 609(b)
and (c) of the EFA Act.3 Section 609(b)
directs the Board to consider requiring
depository institutions and Federal
Reserve Banks to take certain steps to
improve the check-processing system,
such as steps to automate the check-
return process.* Section 609(c)
authorizes the Board to regulate any
aspect of the payment system and any
related function of the payment system
with respect to checks in order to carry
out the provisions of the EFA Act.5 In
addition, section 611(f) of the EFA Act
authorizes the Board to impose on or
allocate among depository institutions

2 Section 1086 of the Dodd-Frank Wall Street
Reform and Consumer Protection Act amended the
EFA Act to make the Board’s authority for the EFA
Act’s provisions implemented in Subpart B joint
with the Consumer Financial Protection Bureau.

3EFA Act section 609(b) and (c); 12 U.S.C. 4008
(b) and (c).

4EFA Act section 609(b)(4) states that “[iln order
to improve the check processing system, the Board
shall consider (among other proposals) requiring, by
regulation, that . . . the Federal Reserve banks and
depository institutions take such actions as are
necessary to automate the process of returning
unpaid checks.” 12 U.S.C. 4008(b)(4).

SEFA Act section 609(c)(1) states that “[i]ln order
to carry out the provisions of this title, the Board
of Governors of the Federal Reserve System shall
have the responsibility to regulate—(A) any aspect
of the payment system, including the receipt,
payment, collection, or clearing of checks; and (B)
any related function of the payment system with
respect to checks.” 12 U.S.C. 4008(c)(1).
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the risks of loss and liability in
connection with any aspect of the
payment system, including the receipt,
payment, collection, or clearing of
checks, and any related function of the
payment system with respect to checks.
Such liability may not exceed the
amount of the check giving rise to the
loss or liability, and, where there is bad
faith, other damages, if any, suffered as
a proximate consequence of any act or
omission giving rise to the loss or
liability.®

The current provisions of subpart C
presume that banks generally handle
checks in paper form. For example, the
current expeditious-return provisions
presume that banks are able to satisfy
the expeditious-return requirement by
using the same modes of transportation
for paper returned checks that they used
for forward collection of paper checks
and that they can deliver returned paper
checks at the same time that they
deliver paper forward-collection checks.

B. Electronic Check Collection and
Return

The Check 21 Act, which became
effective in October 2004, facilitated
electronic collection and return of
checks by permitting banks to create a
paper ‘‘substitute check” from an
electronic image of a paper check and
from electronic information related to
the paper check. The Check 21 Act
authorized banks to provide substitute
checks to a bank or a customer that had
not agreed to electronic exchange. At
the end of 2005, the Reserve Banks
received about 4 percent of checks
deposited for forward collection in
electronic form and presented
approximately 28 percent of their
checks in electronic form.” Virtually all
returned checks sent to and from
Reserve Banks at that time were in
paper form. Reserve Banks estimate that,
by the end of 2013, more than 99.9
percent of all forward checks, 99.0
percent of FedReturn checks, and 97.0
percent of FedReciept Return checks
will be processed in electronic form.

II. Overview of the 2013 Proposal

In 2011, the Board proposed
amendments to subparts C and D of
Regulation CC intended to facilitate the
banking industry’s ongoing transition to
fully-electronic interbank check
collection and return (2011
proposal”).8 Based on its analysis of the
comments received on the 2011

SEFA Act section 611(f); 12 U.S.C. 4010(f).

7 Prior to the Check 21 Act, the Reserve Banks
presented about 20 to 25 percent of their check
volume electronically, primarily under MICR line
presentment programs.

876 FR 16862 (Mar. 25, 2011).

proposal, the Board has revised its
proposed amendments to subparts C
and D and is requesting comment on a
revised proposed rule (“2013 proposal”
or “current proposal”’). Under the
current proposal, As under the 2011
proposal, the Board proposes to exercise
its authority under section 609(b) and
(c) of the EFA Act to amend subparts C
and D, and, in connection therewith,
subpart A, of Regulation CC to provide
incentives for depositary banks to
receive, and paying banks to send,
returned checks electronically.

This section describes the primary
issues presented in the current proposal.
A more detailed analysis of the
proposed amendments is provided in
the Section-by-Section analysis that
follows this section. The Board requests
comment on all aspects of the current
proposal.

A. Return Requirements

The EFA Act, as implemented by
subpart B of Regulation CC, establishes
maximum time periods for the holds
that depositary banks may place on
funds deposited into checking accounts,
including funds deposited by check,
before making the deposited funds
available to the customer. When the
EFA Act was enacted in 1987, the time
required for delivery of returned checks
to the depositary bank was often longer
than the maximum hold periods to
which the banks would be subject under
the EFA Act. At that time, checks
typically were collected and returned in
paper form, and returned checks were
typically returned back through the path
used for forward collection. Returning a
check could take long periods of time if
a paying bank were returning a check to
a bank to which it was not sending
checks for forward collection. In such
situations, paying banks might not have
the dedicated transportation
infrastructure and in such cases would
typically send the returned check by
mail, which could significantly slow the
return process.® To speed the return of
checks and to reduce the risk that
depositary banks would make funds
from a check available before learning of
the check’s nonpayment, the Board
exercised its authority under the EFA
Act to eliminate the requirement that
the check be returned through the
forward endorsement chain and to
adopt the expeditious return
requirement in Regulation CC.10

Today, even more so than in 2011,
checks are both collected and returned
electronically. Electronic check-return
methods substantially reduce risk to the

952 FR 47112, 47118 (Dec. 11, 1987).
1052 FR 47112, 47119 (Dec. 11, 1987).

check system because they result in
returned checks being delivered to
depositary banks more quickly and with
fewer errors. In addition, electronic
return methods are less costly than
paper methods. The full benefits and
cost savings of electronic check-return
methods cannot be realized, however, if
paying banks and returning banks must
incur time and expense to deliver paper
returned checks to depositary banks that
have not agreed to electronic returns.
Moreover, as technology has improved,
the initial implementation and ongoing
costs incurred by a depositary bank to
receive and paying banks to send
returned items electronically have
decreased substantially.1? Over time,
these electronic delivery methods could
become even faster and less expensive
than they are today.

A check returned electronically can
generally be delivered to a depositary
bank within two business days of the
check’s presentment to the paying bank,
even if the returned check is sent
through more than one returning bank.
Therefore, the barriers to faster return of
checks that existed in 1988, when the
expeditious-return requirement was first
adopted, generally do not exist today,
because checks need not be returned
solely in paper form.

In addition, since the time when the
expeditious-return requirement was first
adopted, the forward collection of
checks today is almost entirely
electronic. A paying bank or returning
bank that sends a paper returned check
today typically must use the mail,
because the dedicated air and ground
transportation systems for paper checks
have largely been discontinued.
Therefore, if a paper check must be
delivered to a depositary bank that does
not accept returned checks
electronically, or if the paying bank
sends a paper returned check, the
depositary bank is unlikely to receive
the returned check within the
expeditious-return deadline (i.e., by 4
p.m. on the second business day
following presentment of the check to
the paying bank).

1. Current Rule

Under the current expeditious-return
provisions of Regulation CC, a paying
bank determines not to pay a check
must return the check in an expeditious
manner, as provided under either the

11For example, the Reserve Banks provide
electronic copies of returned checks in .pdf files to
small depositary banks, which can use the files to
print substitute checks on their own premises if
necessary. After printing the substitute checks, the
depositary bank can process them in the same way
it processes paper checks that are physically
delivered to it.
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“two-day test” 12 or the “forward-
collection test””.13 To meet the two-day
test, a paying bank must send a returned
check in a manner such that the check
would normally be received by the
depositary bank not later than 4 p.m.
(local time of the depositary bank) on
the second business day following the
banking day on which the check was
presented to the paying bank. To meet
the forward-collection test, a paying
bank must send the returned check in a
manner that a similarly situated bank
would send a check (i) of similar
amount as the returned check, (ii)
drawn on the depositary bank, and (iii)
deposited for forward collection in the
similarly situated bank by noon on the
banking day following the banking day
on which the check was presented to
the paying bank. Regulation CC also
permits a paying bank to send a
returned check either directly to the
depositary bank or to any bank agreeing
to handle the return expeditiously.14

In addition to requiring a paying bank
to send a returned check expeditiously,
Regulation CC currently requires a
paying bank that determines not to pay
a check in the amount of $2,500 or more
to provide a notice of nonpayment to
the depositary bank. The notice of
nonpayment must be sent such that the
notice is received by the depositary
bank by 4 p.m. (local time of the
depositary bank) on the second business
day following the banking day on which
the check was presented to the paying
bank. Return of the check itself satisfies
the notice of nonpayment requirement if
the return meets the timeframe
requirement for a notice of nonpayment.

2. 2011 Proposal

By the end of 2010, the Reserve Banks
received and sent virtually all forward-
collection checks electronically.
Although at that time the Reserve Banks
received about 97.1 percent of returned
checks electronically, they delivered
only 76.7 percent of returned checks
electronically. The 2011 proposal
considered the Reserve Banks’ check
collection and return statistics to be
representative of the industry-wide
experience, and proposed amendments
to subpart C to encourage depositary
banks to accept returned checks
electronically. The 2011 proposal would
place the risk of non-expeditious return
on a depositary bank that chooses not to
accept electronic returns because of the
prevalence of electronic check-return

1212 CFR 229.30(a)(1).

1312 CFR 229.30(a)(2). 12 CFR 229.31(a) sets forth
similar tests for returning banks for expeditious
return of checks.

1412 CFR 229.30(a).

methods and the declining costs to a
depositary bank to receive returned
checks electronically.

Accordingly, the 2011 proposal
proposed to revise the expeditious-
return requirement in § 229.30 of
Regulation CC to apply only to a
depositary bank that agreed to receive
returned checks in electronic form from
the paying bank.15 Under the 2011
proposal, a depositary bank would be
deemed to agree to receive a returned
check in electronic form from the
paying bank if the depositary bank
agreed to receive an “‘electronic return”
(i) directly from the paying bank; (ii)
directly from a returning bank that
holds itself out as willing to accept
electronic returns directly or indirectly
from the paying bank and has agreed to
return checks expeditiously; or (iii) as
otherwise agreed with the paying bank
(e.g., through a network provided by a
clearing house or other third party).
Under the 2011 proposal, a paying bank
would still be subject to Regulation CC’s
current midnight deadline provisions
for all returned checks.16

The Board proposed in the 2011
proposal to retain the two-day test for
expeditious return, and to delete the
four-day test and the forward-collection
test from Regulation CC. The Board also
proposed in the 2011 proposal to
eliminate the current notice-of-
nonpayment requirement in Regulation
CC 7 because the two-day timeframe for
a notice of nonpayment would be the
same as the proposed two-day
timeframe for expeditious return in
situations where the depositary bank
has agreed to receive returned checks
electronically. As a result, a depositary
bank that did not agree to receive
returned checks electronically from the
paying bank under the 2011 proposal
would not have been entitled to
expeditious return of the check and also
would not have been entitled to a notice
of nonpayment. The Board specifically
requested comment in the 2011
proposal on whether the notice-of-
nonpayment requirement should be
retained for checks being returned to
depositary banks that do not agree to
accept electronic returns in a nearly all-
electronic environment.

The Board also requested comment in
the 2011 proposal on two alternative
approaches to revising the expeditious-
return requirement to encourage

15 The Board proposed to retain the two-day test
for expeditious return, and to remove the four-day
test and the forward-collection test. See Proposed
§229.30(a)(1) in the 2011 proposal, 76 FR 16862,
16895 (Mar. 25, 2011)).

1612 CFR 229.12 and 229.30(c); see Uniform
Commercial Code (UCC) 4-302.

1712 CFR 229.33(a).

electronic returns. Under the first
alternative, a bank that holds itself out
as a returning bank would be required
to accept a returned check electronically
from any other bank that holds itself out
as a returning bank (referred to in the
2011 proposal as the “ACH-operator-
like” approach).18 As noted in the 2011
proposal, this approach was intended to
ensure that an electronic return could
reach the depositary bank even if the
paying bank and the depositary bank
had electronic-return agreements with
different returning banks. The 2011
proposal stated that this approach could
be costly for returning banks to
implement, because they would have to
establish electronic return connections
and agreements with every other
returning bank. The second alternative
would have required an electronic
return to be returned through the
forward-collection chain, essentially
reverting to the pre-Regulation CC rule
(referred to as the “Uniform-
Commercial-Code (UCC)-like”
approach). The 2011 proposal noted that
some depositary banks might have
agreements under which returned
checks are delivered to a different
location than that from which the
depositary bank sends its checks for
forward collection, and that the second
alternative could interfere with the
operation of those agreements. The
Board also requested comment on
whether there might be other
approaches preferable to those set forth
in the 2011 proposal.

3. Summary of Comments
a. Expeditious-Return Requirement

About 25 commenters specifically
addressed the 2011 proposed
amendments to eliminate the
expeditious-return requirement. Almost
all of these commenters broadly
supported the proposal to eliminate the
requirement for a paying bank or a
returning bank if the depositary bank
had not agreed to accept an electronic
return directly or indirectly from the
paying bank. A few commenters,
however, opposed the elimination of the
expeditious-return requirement, stating
that eliminating a depositary bank’s
right to expeditious return if the
depositary bank had not agreed to
accept returns electronically would be
too severe of a penalty. These
commenters opposed using
amendments to Regulation CC to

18 This first approach was referred to as the
“ACH-operator-like” approach because ACH
network rules specify that an ACH operator must
exchange files and entries with all other ACH
operators. See Section 4.1.7 of the 2012 NACHA
Operating Rules.
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encourage electronic check processing
and stated that the marketplace should
be allowed to determine how and when
banks choose to accept returned checks
electronically.

Almost all of the commenters that
broadly supported eliminating the
expeditious-return requirement,
however, expressed concern with its
practical implementation. In particular,
commenters were concerned with two
implementation challenges raised by the
provisions in the 2011 proposal that
would deem a depositary bank to have
agreed to accept electronic returns from
a paying bank if the depositary bank
agrees to accept electronic returns
directly from a returning bank that “has
held itself out” as willing to accept
electronic returns. First, some of these
commenters believed that it would not
always be practical for a paying bank to
determine from which returning bank
the depositary bank has agreed to accept
electronic returns. One commenter,
however, stated that depositary banks
that accept electronic returns from
Federal Reserve Banks would not have
to make such a determination.®
Second, commenters were concerned
that a paying bank might be subject to
the expeditious-return requirement in
circumstances where the paying bank
did not have an actual electronic-return
agreement in place with the returning
bank that “‘has held itself out” as willing
to accept electronic returns. These
commenters stated that in such
circumstances, it would be impractical
for the paying bank both to establish a
connection for electronic return to that
returning bank and to return the check
within the proposed two-day timeframe
for expeditious return.

To address the second concern, one
comment letter submitted by a group of
institutions and trade associations
(“‘group letter”’) proposed deeming a
depositary bank to have agreed to
receive electronic returns from the
paying bank if the depositary bank has
either (1) an agreement to receive
electronic returns from a returning bank
that, in turn, has an actual agreement in
place with the paying bank to accept
electronic returns, or (2) an agreement
for expeditious return by means of an
electronic return through the Federal
Reserve Banks, regardless of whether
the paying bank has an arrangement to
send electronic returns through the

19 This commenter suggested that the Board
designate the Reserve Banks’ listing of the
depositary-bank endpoints (routing numbers) to
which they deliver returned checks electronically
as the determinative source for paying banks to
ascertain whether or not a depositary bank has
agreed to accept electronic returns from Reserve
Banks.

Federal Reserve Banks. As an alternative
to specifying that a depositary bank may
agree to accept electronic returns from
the Reserve Banks, the group letter
suggested that a depositary bank could
agree to accept electronic returns from

a minimum percentage of all paying
banks, or through a returning bank(s)
that accepts electronic returns from a
minimum percentage of all paying
banks.20

The group letter acknowledged that
the second alternative, in particular,
could provide an incentive for
depositary banks to accept returns
electronically through the Reserve
Banks, as opposed to other returning
banks. The group letter stated, however,
that the alternative recognized the
nature of the paper and electronic check
return system in which the Reserve
Banks serve as the default returning
bank for paying banks sending returned
checks to depositary banks that the
paying banks cannot reach
electronically.

The Board also received comments on
the ACH-operator-like approach and the
UCC-like approach set forth in the 2011
proposal. All of these commenters
opposed both alternatives. Commenters
stated that the ACH-operator-like
approach would be too costly, and with
no certain benefit, because of the need
to develop and implement operational
integration between returning banks that
does not exist today. Commenters also
stated that the ACH-operator-like
approach might undesirably lock the
banking industry into using specific
returning banks. In addition,
commenters stated that the UCC-like
approach likewise would be very
disruptive to banks’ existing check-
collection processes, because not all
banks that receive checks for collection
in electronic form from depositary
banks have comparable agreements in
place to send returned checks in
electronic form to the depositary banks
from which they received presentment
in electronic form.

b. Notice-of-Nonpayment Requirement

Approximately 20 commenters
specifically addressed the provisions of
the 2011 proposal regarding elimination
of the notice-of-nonpayment
requirement. About half of these
comments supported the proposal and

20 The group letter was signed by four groups
representing depository institutions: The Electronic
Check Clearing House Organization, The Clearing
House, the Independent Community Bankers
Association (“ICBA”), and the Technology Policy
Division of the Financial Services Roundtable
(“BITS”). Several other commenters stated that they
supported the group letter, at least with respect to
the suggested alternate approaches.

half opposed it. Commenters that
supported the proposal stated that
eliminating the requirement would
encourage depositary banks to receive
returns electronically and agreed that a
depositary bank that receives electronic
returns typically would receive the
returns within the time in which it
would otherwise receive the notice,
thereby rendering a separate notice
unnecessary. These commenters also
stated that maintaining the notice-of-
nonpayment requirement for checks
being returned to depositary banks that
do not agree to accept electronic returns
would impose on paying banks the
expense and operational burden of
establishing processes to identify
depositary banks that have not agreed to
electronic return and of providing
separate notices of nonpayment (i.e., in
addition to the electronic return itself)
to those banks.

In general, commenters opposing
elimination of the notice-of-nonpayment
requirement stated that the notice
remains an important loss-prevention
tool for depositary banks. Of the
commenters opposed to the elimination,
about half stated that depositary banks
that have not agreed to receive returned
checks electronically should continue to
be entitled to receive a notice of
nonpayment. Other commenters stated
that even those institutions that receive
electronic returns may receive the
notice of nonpayment sooner than the
electronic return, and that the faster
receipt of the notice can make a
difference regarding the depositary
bank’s ability to charge back its
customer’s account before the funds are
withdrawn.

4. 2013 Proposal

The Board has considered the
comments received on its 2011 proposal
and is now requesting comment on two
alternative approaches to the
requirements imposed on paying banks
and returning banks that return checks.
These alternatives are intended to
recognize that, in today’s virtually all-
electronic check processing
environment, requiring expeditious
return of paper checks imposes
substantial cost on banks returning
checks. The two alternatives also are
intended to eliminate some of the
concerns that commenters identified
with the 2011 proposal.

a. The two alternatives in the 2013
proposal, described in greater detail
below, are intended to identify the
optimal incentives to impose on banks
returning checks to encourage the
broadest possible implementation of
electronic check return. One
alternative—Alternative 1—is intended
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to impose incentives on depositary
banks to accept electronic returns by
eliminating the expeditious-return
requirement. Under this alternative,
depositary banks that do not currently
accept electronic returns would have a
greater incentive to do so because only
by receiving returns electronically
would they be likely to learn about
nonpayment of a deposited check
within the current expeditious-return
timeframes. The other alternative—
Alternative 2—is intended to impose
incentives on depositary banks to accept
electronic returns by generally retaining
the expeditious-return requirement
except where the depositary bank had
not agreed to accept electronic returns.
Under this alternative, depositary banks
that do not currently receive electronic
returns would have a greater incentive
to do so because they would not
otherwise be entitled to expeditious
return of unpaid checks and would
therefore be at a greater risk of having
to make funds available to their
customers before learning that the
deposited check was returned unpaid.

Alternative 1—No Expeditious Return
Requirement

Proposed Alternative 1 would
eliminate the expeditious-return
requirement imposed on paying banks
and returning banks. Paying banks
would continue to be subject to the
UCC’s midnight deadline for returning
checks (including checks in electronic
form), and returning banks would
continue to be required to use ordinary
care when returning the item.2?

At the time that the Board initially
adopted the expeditious-return
requirement, the methods used for
forward collection of checks were often
were faster than those used to return
checks.?2 The Board initially adopted
the expeditious-return requirement in
Regulation CC to speed the check-return
process by encouraging paying banks to
return checks to the depositary bank
using the same transportation methods
as they used for forward collection. In
today’s virtually all-electronic check-
processing environment, a check
returned electronically should be
received by the depositary bank as a

21JCC 4-302 provides that a payor bank is
accountable for the amount of a check if the paying
bank fails to return the item before its midnight
deadline (i.e., by midnight of the banking day
following the banking day on which the payor bank
received the check). UCC 4-202 states that a
collecting bank exercises ordinary care by taking
proper action before its midnight deadline
following receipt of an item, notice, or settlement.
Taking proper action within a reasonably longer
time may constitute ordinary care, but the bank has
the burden of establishing timeliness.”

22 See 53 FR 19372 (May 27, 1988).

practical matter within two business
days of the check’s presentment to the
paying bank even without an
expeditious-return requirement.23

Paper returned checks, however, are
generally not delivered to depositary
banks as quickly as checks returned
electronically, and the UCC does not
specify timeframes within which
returned paper checks must be received
by a depositary bank.24 Therefore,
Alternative 1 would require paying
banks that return checks in paper form
to provide notice of nonpayment to the
depositary bank by 2 p.m. on the second
business day following presentment of
the check to the paying bank, regardless
of the amount of the returned check.2>
The requirement for notice of
nonpayment under Alternative 1 would
not apply to a paying bank that sends
the returned check electronically (either
directly to the depositary bank or to a
returning bank). The Board also
proposes under Alternative 1 to move
up the deadline for receipt of notice of
nonpayment by the depositary bank
from 4 p.m. to 2 p.m. (local time of the
depositary bank) on the second business
day following presentment of the check
to the paying bank. The proposed 2 p.m.
deadline would correspond to the
earliest cutoff hour a bank may set
under the UCC for items to be
considered received on that banking
day, rather than the next banking day.26

Alternative 1 is intended to create
incentives for a depositary bank that
still demands paper returns to transition
to accept returns electronically, because
the depositary bank still would be
subject to the funds-availability
timeframes in subpart B of Regulation
CC even though it would not be entitled
to expeditious return. Under Alternative
1, neither the paying bank nor the
returning bank would be subject to an
expeditious-return requirement or to a
notice-of-nonpayment requirement if
the paying bank sent the returned check
electronically to a returning bank. This
would be the case under Alternative 1
even if the returning bank had to create
a substitute check to mail to the

23 The time for receipt of the electronic return by
the depositary bank could change if returning banks
were to change their processing timeframes. It
appears unlikely, however, that returning banks
would change such processing timeframes given
that their processes for electronic returns and there
would not appear to be any benefit in changing
them to allow for slower electronic processing.

24 While the UCC imposes deadlines for when
paying banks and returning banks must initiate
returns, the UCC does not require returned checks
to be received by depositary banks within a
specified timeframe. See UCC 4-202. Rather, UCC
4-202 requires a returning bank to exercise ordinary
care in returning checks to its transferor.

25 Proposed 12 CFR 229.31(d).

26 UCC 4-108.

depositary bank. A depositary bank
under Alternative 1 could reduce its risk
of having to make funds available before
learning whether a check has been
returned unpaid by accepting returns
electronically.

Alternative 1 also proposes, however,
to impose a notice-of-nonpayment
requirement on paying banks that
choose to send a paper return. This
provision of Alternative 1 is intended to
impose on the paying bank the
increased costs of providing notice of
nonpayment to the depositary bank
within the same amount of time that it
would take for a check returned
electronically to reach the depositary
bank. Imposing this requirement on
paying banks that send paper returns,
regardless of the amount of the returned
paper check, is intended to provide
paying banks with an incentive to return
checks electronically in order to avoid
the costs and burdens associated with
providing the notice of nonpayment.

The Board requests comment on
whether eliminating the expeditious-
return requirement might result in a
slower check-return process, albeit one
that is still electronic. The return
process could be slowed, for example, if
returning banks adjust return-processing
timeframes or if multiple returning
banks are involved in the return. The
Board also requests comment on
whether Alternative 1 should eliminate
the notice-of-nonpayment requirement
in addition to eliminating the
expeditious return requirement.
Commenters on the 2011 proposal
stated that, in some cases, a paying bank
with the capability to send returns
electronically nonetheless must send a
paper return.2” In these cases, a paying
bank would be unable to choose to send
areturned check electronically in order
to avoid the cost of sending notices of
nonpayment. The Board requests
comment on whether there continue to
be circumstances under which a paying
bank cannot avoid sending a returned
check in paper form. The Board also
requests comment on whether
Alternative 1 should retain the notice-
of-nonpayment requirement only for
paper returned checks in amounts
greater than $2,500. Retaining the
$2,500 threshold for notice of
nonpayment in such cases should
reduce the number of notices that the
paying bank would have to send,
because the vast majority of checks are
less than $2,500. The Board also

27 The group letter stated that electronically-
enabled paying banks must send paper returns in
some cases, citing as an example a check that does
not qualify for handling as an image return under
an electronic-return agreement, through no fault of
the paying bank.
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requests comment on whether the
threshold for notices of nonpayment
should be increased to an amount above
$2,500, such as $5,000.

b. Alternative 2—Expeditious Return
Requirement

Proposed Alternative 2 would
preserve a requirement that a returned
check reach the depositary bank within
a specified timeframe similar to that
proposed in the 2011 proposal.
Specifically, § 229.31(b) in Alternative 2
would require a paying bank that
determines not to pay a check return the
check in a manner such that the
returned check would normally be
received by the depositary bank by 2
p.m. (local time of the depositary bank)
on the second business day following
the banking day on which the check was
presented to the paying bank.28 As
under Alternative 1, the Board proposes
under Alternative 2 to eliminate the
forward-collection test and the four-day
test and to retain only the two-day test
for expeditious return.

A paying bank would not be subject
to the expeditious-return requirement
under Alternative 2 if the paying bank
did not have an agreement to send
electronic returns (1) directly to the
depositary bank or (2) to a returning
bank that is subject to the expeditious
return requirement. Returning banks
under Alternative 2 would be subject to
a similar duty of expeditious return
unless the returning bank did not have
an agreement to send electronic
returned checks to the depositary bank
or to another returning bank that has an
agreement to send electronic returned
checks to the depositary bank, and the
returning bank had not otherwise agreed
to handle the returned check
expeditiously.29 Thus, similar to
Alternative 1 and to the 2011 proposal,
neither a paying bank nor a returning
bank would have a duty of expeditious
return under Alternative 2 if the
depositary bank had not agreed to
accept electronic returned checks from
any returning bank.

Alternative 2 recognizes that in some
cases a paying bank and a depositary
bank use different returning banks, and
that in these cases the returning bank

28 Section 229.31(b)(2) in Alternative 2 would
provide that, if the depositary bank is closed on the
second business day following presentment to the
paying bank, the paying bank must return the check
in a manner such that it would normally be
received on or before the depositary bank’s next
banking day.

29 As discussed in more detail in the Section-by-
Section analysis, a returning bank would not be
subject to the expeditious-return requirement under
Alternative 2 if the returned check is deposited into
a bank that is not subject to subpart B of Regulation
CC or if the depositary bank is unidentifiable.

from which the depositary bank has
agreed to accept electronic returned
checks may have an agreement to
receive electronic returned checks from
the paying bank’s returning bank. Under
Alternative 2, the paying bank and the
paying bank’s returning bank would be
subject to the expeditious-return
requirement in those cases.3°
Alternative 2 assumes that an electronic
returned check that must be returned
through multiple returning banks would
still be delivered to a depositary bank
within the proposed deadline for
expeditious return. The Board requests
comment on the extent to which an
electronic returned check that must be
processed by two returning banks would
be unable to be delivered to a depositary
bank within the proposed deadline.
Many commenters on the 2011
proposal supported the concept of
applying the expeditious-return
requirement only to returned checks
destined for a depositary bank that has
agreed to accept electronic returned
checks. Most of these commenters,
however, opposed the proposed
circumstances under which a depositary
bank would be deemed to have agreed
to accept an electronic return from a
paying bank such that the paying bank
would be subject to the expeditious-
return requirement. For example, many
commenters expressed concern that a
paying bank would be subject to the
expeditious-return requirement even
though the paying bank did not have the
necessary agreements or connections for
electronic return at the time it would be
required to send the return. Under such
a situation, a paying bank would have
to send a paper returned check in an
expeditious manner, which would be
very costly. Commenters also expressed
concern that paying banks would be
unable to determine from which
returning bank(s) a depositary bank had
agreed to accept electronic returns.
Alternative 2 is intended to address
these concerns by generally not
imposing an expeditious-return
requirement on a paying bank if a
returning bank with which the paying
bank has an electronic return agreement
does not, in turn, have an agreement to
send electronic returned checks either
directly or indirectly to the depositary
bank. Moreover, Alternative 2 would
not require a paying bank to determine
from which returning bank(s) a
depositary bank accepts electronic
returns out of the universe of banks.
Rather, a paying bank need only
determine whether one of its returning
banks also has an agreement to send

30 See proposed 12 CFR 229.31(b) and proposed
12 CFR 229.32(b).

returned checks electronically to the
depositary bank.3?

Many commenters on the 2011
proposal expressed concern with the
proposed definition of “electronic
return.” These commenters stated that
the proposed definition would lead to
uncertainty as to which items were
subject to the expeditious-return
requirement. For example, commenters
expressed concern that items would be
subject to the expeditious-return
requirement only if the item complied
with the specified industry standard,
but not if the paying bank and returning
bank had agreed to exchange electronic
items in a different format. In the
current proposal, the Board is proposing
a new term, “electronic returned
check,” that is not limited to those items
that comply with a particular industry
format or to items a depositary bank has
directly or indirectly agreed to receive
from the paying bank. These provisions
of the current proposal are intended to
address commenters’ concerns about
varying the application of the
expeditious-return requirement based
on format or based on whether a
depositary bank had agreed to accept
the item.

Alternative 2 generally would impose
an expeditious-return requirement on
paying and returning banks only if the
depositary bank has agreed to accept
electronic returned checks directly from
the paying bank (or returning bank) or
from another returning bank with which
the paying bank (or returning bank) has
an electronic-return agreement.
Alternative 2 proposes to eliminate the
notice-of-nonpayment requirement for
all returned checks. Alternative 2
presumes that the requirement would be
redundant in light of the proposed two-
day expeditious-return requirement.
Alternative 2 is intended to provide
depositary banks that accept only paper
returns an incentive to accept returns
electronically in order to obtain
information more quickly about the
nonpayment of a returned check.
Alternative 2 is also intended to provide
a depositary bank with an incentive to
agree to accept electronic returned
checks from a returning bank that agrees
to receive electronic returned checks
from a substantial number of paying
banks and returning banks. This
provision of Alternative 2 is intended to
mitigate the likelihood that a depositary
bank’s returning bank would be able to
charge other returning banks or paying
banks high check-return fees because

31 A paying bank could identify the depositary
banks to which a returning bank sends returned
checks electronically by, for example, a list of such
banks published by the paying bank’s returning
bank.
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the returning bank is the only
connection to the depositary bank for
electronic returned checks.32 On the
other hand, it could be argued that
Alternative 2 provides paying banks
with an incentive to enter into
agreements to send electronic returned
checks to returning banks that, in turn,
have agreements with very few
depositary banks or other returning
banks. The Board requests comment on
whether Alternative 2 provides the
correct incentives for the efficient return
of checks.

The Board recognizes that, in rare
cases, a paying bank might not have any
agreements to send electronic returned
checks.33 In these cases, a paying bank
would not be subject to the expeditious
return requirement under Alternative 2.
The Board requests comment on the
extent to which there are paying banks
that do not have any agreements to send
electronic returned checks. The Board
also requests comment on whether
Alternative 2 should retain the notice-
of-nonpayment requirement in some
form, for example, for those situations
where the paying bank sends a paper
returned check.

c. Other Approaches to Return
Requirements

The Board invites comment on
whether the approaches suggested in the
group letter would be preferable to
either Alternative 1 or Alternative 2.
One approach suggested in the group
letter would entitle a depositary bank to
expeditious return if it agreed to accept
returns electronically from Reserve
Banks. This approach could effectively
require banks to route returned checks
only to specific returning banks. The
other approach suggested in the group
letter would entitle a depositary bank to
expeditious return if it agreed to accept
returns electronically from a minimum
percentage of paying banks, or from a
returning bank that accepted electronic
returns from a minimum percentage of
paying banks. If the minimum
percentage were too high (the group
letter suggested 75 percent as an
example) under this approach, then
accepting returns electronically through
the Reserve Banks could be the only

321f a depositary bank chooses to select electronic
returned checks only from a single returning bank
with few connections to other banks, it will be
unlikely that the paying bank or the paying bank’s
returning bank has an agreement to send electronic
returned checks to the returning bank selected by
the depositary bank.

33 The group letter stated that electronically-
enabled paying banks must send paper returns in
some cases, citing as an example a check that does
not qualify for handling as an image return under
an electronic-return agreement, through no fault of
the paying bank.

means for a depositary bank to meet the
threshold. Under those circumstances,
this approach could result in undue
regulatory preference for the Reserve
Banks’ check-return services.
Conversely, if the percentage were too
low, the suggested approach could still
result in a depositary bank accepting
electronic returns from a returning bank
with which the paying bank does not
have an agreement for sending
electronic returns.

B. Same-Day Settlement Rule

1. Current Rule

Section 229.36(f) of Regulation CC
currently requires a paying bank to
provide same-day settlement for checks
presented in accordance with
reasonable delivery requirements
established by the paying bank and
presented at a location designated by
the paying bank by 8 a.m. (local time of
the paying bank) on a business day. A
paying bank may not charge
presentment fees for checks—for
example, by settling for less than the
full amount of the checks—that are
presented in accordance with same-day
settlement requirements.3¢ The same-
day settlement rule was established in
1994 to reduce the competitive disparity
between the Reserve Banks and other
presenting banks, and to balance the
bargaining power between presenting
banks and paying banks more equitably.
Today’s check-presentment
environment is virtually all-electronic,
and electronic check presentment is
governed by agreements between the
banks involved. As a result, it may no
longer be necessary to set forth in
Regulation CC the terms of presentment
for the limited number of checks that
continue to be presented in paper. The
same-day settlement rule’s proscription
against paying banks’ assessment of
presentment fees, however, may
continue to help balance the bargaining
power between collecting banks and
paying banks in entering into electronic-
presentment agreements. If, in the
future, the Board proposes to eliminate
the same-day settlement rule, it could
also propose to retain this proscription
in order to maintain the current balance
of bargaining power, as well as reduce
the competitive disparities between
Reserve Banks and private-sector banks.

2011 Proposal

Under the 2011 proposal, a paying
bank would have been permitted to
require checks presented for same-day
settlement to be presented electronically
as “‘electronic collection items,”

34 See paragraph (3)(a) of the commentary to
§229.36(f).

provided the paying bank had agreed to
receive electronic collection items from
the presenting bank.35 A paying bank
would have been deemed to have agreed
to receive an electronic collection item
if it agreed to do so either directly from
the presenting bank or as otherwise
agreed with the presenting bank. The
timeframes, deadlines, and settlement
methods for same-day settlement
presentments of electronic collections
items under the 2011 proposal would
have been the same as those currently
in effect for same-day settlement
presentments of paper items.

2. Summary of Comments

About 25 commenters addressed the
provisions of the 2011 proposal on
same-day settlement. The majority of
these commenters found the proposal to
be unclear, particularly regarding how,
and from which banks, a paying bank
must agree to receive presentment
electronically in order to require same-
day settlement presentment to be
electronic. These commenters requested
that the Board issue a revised proposal
for electronic same-day settlement after
reviewing the comments received on the
2011 proposal.

A minority of the commenters on the
proposed same-day-settlement
provisions of the 2011 proposal
supported the proposal, stating that
most small banks have adopted image-
based check-processing technology and
are no longer able to receive paper
check presentments in large volumes
and process them in an automated
fashion. One commenter stated that
banks’ existing agreements for electronic
presentment provide a reasonable
framework for the electronic same-day
settlement presentment contemplated
by the Board’s proposal. Another
commenter supporting the 2011
proposal stated that the Board also
should consider establishing a sunset
date for paper presentments for same-
day settlement because the value of
accelerated presentment and settlement
is relatively lower today due to the
increased efficiency of direct check-
image exchange arrangements.

Several commenters stated that any
rule governing electronic same-day
settlement should preserve the ability of
a presenting bank to receive same-day

35 Proposed § 229.2(s) defined an “electronic
collection item” as an electronic image of and
information related to a check that a paying bank
sends for forward collection that (1) a paying bank
has agreed to receive under proposed § 229.32(a),
(2) is sufficient to create a substitute check, and (3)
conforms with applicable industry standards for
electronic images of and information related to
checks. 76 FR 16862, 16887 (Mar. 25, 2011).
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settlement for the checks without being
charged fees by the paying bank (either
presentment fees or fees for sending
electronic collection items), as is the
case for checks presented in paper form
under the current same-day settlement
rule. These commenters expressed
concern that paying banks and
presenting banks might be unable to
reach an agreement as to the terms of
electronic same-day settlement, or that
paying banks would only enter into
agreements where the designated
electronic presentment point charged
fees to the presenting bank. Some
commenters stated that banks should
continue to have the option to present
paper checks for same-day settlement
under the existing terms in the event
that banks were unable to reach
agreement on electronic presentment
terms, even if the paying bank had
already designated an electronic
presentment point or had agreed to
receive presentment electronically from
another presenting bank.36

3. 2013 Proposal

The Board proposes to retain, without
change, the regulation’s current same-
day settlement rule. The 2011 proposal
to incorporate electronic same-day
settlement provisions into Regulation
CC was intended to address the
preference of many paying banks to
receive all of their interbank check
presentments electronically. At the time
of the 2011 proposal, some presenting
banks continued to present paper
checks for same-day settlement under
Regulation CC. Almost all checks are
now presented electronically, however,
and paying banks’ prior concerns about
paper-check presentments appear to
have been ameliorated. The Board no
longer believes it is necessary or
appropriate to specify terms for
electronic same-day settlement in
Regulation CC because banks currently
use electronic check presentment on a
nearly universal basis. Instead, the
terms of electronic presentment can be
determined by banks’ agreements, as
they are under current industry practice.
This approach is consistent with the
approach taken elsewhere in the current
proposal, under which a bank’s
acceptance of a check or returned check
in electronic form is governed by the
receiving bank’s agreement with the
sending bank (discussed below).

36 Several commenters also expressed concern
with the definition of “electronic presentment
point” (and the related definition of “electronic
return point”) used in the proposed definition of
“electronic collection item.” The revised proposal
would not define the terms “‘electronic presentment
point”” and ““electronic return point” and therefore
does not address these comments in detail.

The Board requests comment on
whether paying banks are continuing to
receive paper checks presented for
same-day settlement, and in particular
requests comment on whether
presenting banks that generally use
electronic check-collection methods still
present checks in paper form to a paying
bank that has already established the
capability to receive check presentments
electronically. The Board also requests
comment on whether it should apply
the same-day settlement rule to
electronic checks and, if so, how it
might address the concerns of the
commenters raised in connection with
the 2011 proposal.

C. Framework for Electronic Checks and
Electronic Returned Checks

1. Current Rule

Regulation CC applies to paper
checks.37 Therefore, subpart C’s
provisions related to acceptance of
returned checks, presentment, and
warranties do not apply to electronic
images of checks (““electronic images”’)
or to electronic information related to
checks (“electronic information”).
Rather, the collection and return of
checks in electronic form is governed by
agreements between the banks. These
agreements may be bilateral, or in the
form of a Reserve Bank operating
circular or a clearinghouse agreement.
The agreements often include, among
other terms, warranties for electronic
checks similar to those made for
substitute checks under the Check 21
Act (“Check-21-like warranties’’); that
is, warranties that a bank will not be
asked to pay an item twice and that the
electronic image and electronic
information are sufficient to create a
substitute check.38

2. 2011 Proposal

The Board’s 2011 proposal would
have added provisions that, in
combination, created a default
framework governing the collection and
return of electronic images and
electronic information.

a. Checks Under Subpart C

In addition to applying the
expeditious-return requirement and
same-day-settlement provisions of

37 Current § 229.2(k) generally follows the
definition of “check” from the EFA Act, and does
not include an electronic image of a check or
electronic information related to a check within the
definition of “check.”

38 With respect to checks and returned checks
handled by the Reserve Banks, Regulation J (12 CFR
part 210) provides similar protections to banks
receiving electronic items from a prior bank.
Clearinghouse rules also typically include such
protection.

Regulation CC to electronic items, the
2011 proposal would have applied the
other provisions of subpart C to
electronic images and electronic
information that a depositary bank
agreed to receive from a paying bank
(“electronic return”’) and that a paying
bank agreed to receive from a presenting
bank (“electronic collection item”).
Under the 2011 proposal, an item would
be an “electronic collection item” or an
“electronic return” only if (1) the item
contained both an electronic image of a
check and electronic information related
to a check (or returned check), (2) the
electronic image and electronic
information were sufficient to create a
substitute check, (3) the electronic
image and electronic information
conformed in format to American
National Standard Specifications for
Electronic Exchange of Check and Image
Data—X9.100-187, in conjunction with
its Universal Companion Document
(hereinafter collectively referred to as
ANS X9.100-187), unless the parties
otherwise agree or the Board otherwise
determines, and (4) the depositary bank
or paying bank agreed to accept the
electronic image and electronic
information. The 2011 proposal would
have specified under what
circumstances a paying bank or
depositary bank would be deemed to
have agreed to receive electronic
collection items and electronic returns
and when they would be deemed to
have been received.

b. Warranties

In the 2011 proposal, the Board
proposed that § 229.34’s existing
warranties would be made by banks
sending and receiving electronic
collection items and electronic returns.
In addition, the Board proposed new
warranties that would apply specifically
to electronic collection items and
electronic returns. First, the Board
proposed new Check-21-like warranties
that would be made by a bank that
transfers or presents an electronic
collection item or an electronic return
and receives consideration. In brief, the
sending bank would warrant that the
electronic image accurately represents
all of the information from the original
check, that the electronic information
contains an accurate record of all the
MICR line information required for a
substitute check, and that no person
will be charged twice for the same item.

c. Electronically-Created Items

The 2011 proposal also contained
provisions for warranties specifically
related to “electronically-created
items.” Electronically-created items are
electronic images that resemble images



6682

Federal Register/Vol. 79, No. 23/Tuesday, February 4, 2014 /Proposed Rules

of the fronts and backs of paper checks
but that were created electronically and
not from, for example, scanning a paper
check in order to create the electronic
image. Electronically-created items are
also sometimes referred to as “electronic
payment orders” or “EPOs.” For
example, a corporate customer sending
payments might, rather than printing
and mailing a paper check,
electronically create an image that looks
exactly like an image of the corporate
customer’s paper checks, and email the
image to the payee. Alternatively, a
consumer might use a smart-phone
application through which the
consumer is able to fill in the payee and
amount, and provide a signature, on the
phone’s screen. The application then
electronically sends the image to the
payee.

Because these items never existed in
paper form, they do not meet the
definition of electronic images of checks
or of electronic information related to
checks and therefore they cannot be
used to create substitute checks that are
the legal equivalent of original paper
checks. Nonetheless, electronically-
created items are often sent through the
check-collection system as if they are
electronic images of paper checks.

The 2011 proposal would have
provided a bank receiving an
electronically-created item with certain
warranty claims against a prior bank.
Specifically, the Board proposed that a
bank that transfers or presents an
electronic image and related electronic
information “‘as if”’ they were derived
from a paper check would make the all
warranties in current § 229.34, even if
the electronic image and information
were not derived from a paper check.
For example, a bank sending an
electronically-created item to another
bank would be liable to that bank if that
bank was asked to pay the item twice.
The 2011 proposal also provided that
the existing warranties applicable to
paper remotely created checks (RCCs)
would apply to electronically-created
items that visually resemble RCCs.39

3. Summary of Comments
a. Checks Under Subpart C

Three commenters, including the
group letter, explicitly addressed the

39 Section 229.2(fff) of the regulation defines
“remotely created check” as a paper check that is
not created by the paying bank and that does not
bear a signature applied, or purported to be applied,
by the person on whose account the check is drawn.
Although the regulation’s remotely created check
warranty does not extend to the drawer, the drawer
may be able to recover from the paying bank for an
unauthorized remotely created check under UCC 4-
401.

Board’s proposal generally to apply the
terms of subpart C to electronic
collection items and electronic returns
as if they were checks or returned
checks. All three commenters generally
supported this aspect of the 2011
proposal, because banks’ agreements for
the electronic collection and return of
checks generally already treat images of
and information related to checks as if
they were checks or returned checks
under Regulation CC, the UCC, and
other applicable law. No commenter
opposed applying subpart C of the
regulation to these items as if they were
checks.

Commenters, however, expressed
numerous concerns with specific items
that would be treated as checks under
subpart C by virtue of the Board’s
proposed definitions of “electronic
collection item” and “electronic
return.” At least one commenter
believed that the Board’s definitions
were too limited in that they included
only those images and information that
a paying bank or depositary bank had
agreed to receive directly or indirectly
from certain banks, and not those items
that, for example, a returning bank
agreed to receive from a paying bank
without the depositary bank, in turn,
agreeing to receive the item from the
returning bank. Commenters noted that
the item sent between the paying bank
and returning bank would not be an
“electronic return” because the
depositary bank would not have agreed
to receive it from the paying bank under
the 2011 proposal. These commenters
stated that the proposal therefore
created uncertainty as to the
applicability of subpart C’s provisions,
because a bank might not know at the
time it transfers an electronic image
whether that image is an “electronic
collection item” because the bank might
not know whether the depositary bank
or paying bank has agreed to receive the
item electronically.

No commenter opposed, in concept,
that an “electronic collection item” or
““electronic return” be sufficient to
create a substitute check. The group
letter, however, suggested that banks
may wish to agree to exchange
electronic images and electronic
information even though the images or
information are insufficient to create
substitute checks (for example, if the
image is not readable by the machine
that images checks). This letter
suggested that the Board clarify that
banks could agree to collect electronic
images or electronic information that
would otherwise be insufficient to
create a substitute check, and that the
provisions of Regulation CC would not

apply to those images or information.4°
Another commenter, however, opposed
this suggestion, stating that it would
result in a bifurcated system that would
create even greater uncertainty.!

The Board received comments both
supporting and opposing the provisions
of the 2011 proposal that would specify
the industry standard for “electronic
collection items” and “‘electronic
returns.”’#2 Some commenters stated
that the regulation need not incorporate
a standard, but should specify that
banks handling electronic images must
agree to a technical standard (for
example, ANS X9.100-187), so long as
the standard permits the receiving bank
to create a substitute check.

b. Warranties

Eight commenters addressed the
proposed Check-21-like warranties in
the 2011 proposal. No commenter
opposed, in concept, extending the
existing warranties to electronic
collection items and electronic returns,
and four commenters explicitly
supported it. Two commenters,
including the group letter, wanted the
Board to clarify that the parties may
vary these warranties by agreement.
Another commenter opposed varying
the warranties by agreement, stating that
it would create uncertainty.

c. Electronically-Created Items

Eight commenters addressed the
provisions of the 2011 proposal for
applying existing warranties in
Regulation CC to electronically-created
items. Six commenters, including the
group letter, explicitly supported the
proposal. Three commenters, again
including the group letter, requested
that the Board clarify that the parties
may vary the warranties by agreement.
Another commenter opposed varying
the warranties by agreement. One
Reserve Bank commenter suggested that
the Board expand its proposal to require
a bank that introduces an electronically-
created item into the check collection
system indemnify all subsequent
persons handling the electronically-
created item against any loss or damage

40 To distinguish between electronic images and
information that are “‘electronic collection items”
and those that are not, some commenters suggested
that clearinghouse rules could require items that are
not “electronic collection items” to include a
“flag.”

41In some cases, typically those involving a small
depositary bank, the depositary bank may not know
how a subsequent correspondent bank or other
collecting bank handles, or “flags,” the item, and
therefore may not know which warranties are
applying to the item as it proceeds through the
check-collection chain.

42 Some commenters supported incorporating that
standard, but thought that the phrase ““as amended
from time to time by ANS” should be added.
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resulting from the fact that the
electronically-created item was not
captured from a paper check.

Eighteen commenters addressed the
provisions of the 2011 proposal relating
to “eRCCs” (electronically-created items
that visually resemble RCCs).43 Six
commenters explicitly supported and no
commenters opposed applying existing
RCC warranties to eRCCs. The group
letter recommended that the Board
clarify that eRCCs would be subject to
the RCC warranty. Most commenters
that addressed eRCCs suggested that the
Board apply all of subpart C’s
provisions to eRCCs.44 Two commenters
opposed that approach, believing that
further study by the Board and the
public are necessary to determine an
appropriate regulatory framework for
eRCCs.45

Commenters were split on whether
subpart C’s provisions should apply to
an electronically-created item that is
created by the paying bank’s customer.
These electronically-created items
resemble images of checks drawn by the
paying bank’s customer, rather than
remotely created checks. Four
commenters, including the group letter
and one Reserve Bank commenter,
stated that items created by a paying
bank’s customer are a potentially useful
payment innovation, that their
development has been impeded by
uncertainty about the applicable legal
framework, and that coverage under
subpart C would be an enabling first
step in the development of new
products. Three commenters stated that
it was too soon to determine whether
these products should be treated as
“checks” or whether they should be
treated as a different type of payment
instrument.

4. 2013 Proposal

The Board is proposing a revised
regulatory framework for the collection

43 An “eRCC” is an electronically-created item
that does not bear the drawer’s signature, that
resembles an image of a remotely created check,
and that would meet the regulation’s definition of
“remotely created check” (See current § 229.2(fff)),
but for the fact that the item never existed in paper
form prior to the depositary bank receiving the item
electronically.

44 A few commenters suggested that the Board
apply the provisions of subpart C to eRCCs by
modifying the definition of either “original check”
or “remotely created check” to include remotely
created checks that never existed as paper.

45 A few commenters indicated that eRCCs are in
limited use within the check-collection system. For
example, telemarketers, on-line businesses, or other
payees that would normally use remotely created
checks use eRCCs instead to avoid the cost of
printing and then truncating the remotely created
check.

Some commenters questioned whether there are
legitimate reasons for merchants or billers to use
eRCCs, as opposed to using ACH debits.

and return of checks in electronic form
based on its analysis of the comments
received on the 2011 proposal. Under
the 2013 proposal, electronic images
and electronic information will be
treated as checks under subpart C (with
proposed simplifications to the
applicable definitions). The 2013
proposal would apply Check-21-like
warranties to electronic images and
electronic information. The 2013
proposal would also require a bank
sending an electronically-created item
to indemnify subsequent transferees for
losses caused by the fact the item was
not derived from a paper check.6 The
2013 proposal also provides for a new
indemnity relating to remote deposit
capture services. The proposed new
indemnity would cover depositary
banks that receive deposit of an original
paper check that is returned unpaid
because it was previously deposited
(and paid) using a remote deposit
capture service.

a. Checks Under Subpart C

Under proposed § 229.30(a) of the
2013 proposal, electronic images of
checks and electronic information
related to checks that banks send and
receive by agreement would be subject
to the provisions of subpart C as if they
were checks, unless otherwise agreed by
the sending and receiving banks. In
general, the Board proposes to use the
terms “electronic check” and
“electronic returned check,” set forth in
proposed § 229.2(ggg), instead of
“electronic collection item” and
“electronic return” as in the 2011
proposal. An item would be an
“electronic check” or an “electronic
returned check” based on whether the
sending bank and the receiving bank
have an agreement to send the item
electronically, and not based on
whether a paying bank or depositary
bank has agreed to receive the item
electronically. A sending bank must
have an agreement with the receiving
bank in order to send an electronic
check or electronic returned check. Like
the 2011 proposal, the 2013 proposal
would not require a bilateral agreement
between the receiving bank and the
sending bank; a Reserve Bank operating
circular, clearinghouse rule, or other
interbank agreement may serve as an
“agreement”” to send and receive items
electronically.

The 2013 proposal would permit
sending banks and receiving banks to
agree to send and receive electronic

46 The 2011 proposal would have applied the
warranties set forth in current 229.34 to
electronically-created items instead of providing for
an indemnity.

images and electronic information that
do not conform with ANS X9.100-187.
Therefore, unlike the 2011 proposal,
electronic checks and electronic
returned checks could include
electronic images of checks sent without
accompanying electronic information
and electronic information sent without
an accompanying image.

Proposed § 229.30(a) would provide
that electronic checks and electronic
returned checks are subject to subpart C
as if they were checks or returned
checks, unless otherwise provided in
that subpart. Specifically, other
provisions of subpart C would specify
that the parties’ agreements govern the
receipt of electronic checks and
electronic returned checks,4” and
proposed § 229.34 would set forth
warranties (discussed below) that would
be given with respect to electronic
checks and electronic returned checks.
Pursuant to existing § 229.37 of subpart
C, the parties could, by agreement, vary
the effect of the provisions of subpart C
as they apply to electronic checks and
electronic returned checks.

b. Warranties

Proposed § 229.30(a) would apply the
provisions of subpart C to electronic
checks and electronic returned checks.
Specifically, proposed § 229.30(a)
would apply the existing paper-check
warranties in § 229.34 to electronic
checks and electronic returned checks
(as in the 2011 proposal). These
warranties would include the returned-
check warranties 48 in proposed
§ 229.34(e), the warranty of notice of
nonpayment in proposed § 229.34(f) of
Alternative 1,49 the warranty and
associated offset provisions for
settlement amount and encoding in
proposed § 229.34(d),5° and the transfer
and presentment warranties related to a
remotely created check in proposed
§229.34(c).51

The current proposal would provide
for additional warranties relating to
electronic checks and electronic
returned checks. For example, proposed
§ 229.34(a) would set forth the Check-
21-like warranties for electronic checks
and electronic returned checks,52 and
proposed § 229.37(a) would permit a
sending and receiving bank by
agreement to vary the warranties the

47 See proposed § 229.33(a) (depositary bank
acceptance of electronic returned checks) and
proposed § 229.36(a) (paying bank acceptance of
electronic checks).

48 See current § 229.34(a).

49 See current § 229.34(b).

50 See current § 229.34(c).

51 See current § 229.34(d).

52 These warranties are substantively equivalent
to those set forth in the 2011 proposal.
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sending bank makes to the receiving
bank for electronic checks and
electronic returned checks.53 As in the
2011 proposal, the Board proposes that
these warranties flow, for electronic
checks, to the drawer and, for electronic
returned checks, to the owner, in
addition to the banks receiving the
items.

c. Electronically-Created Items

The Board is proposing to add
indemnities related to electronically-
created items, rather than to expand the
§ 229.34 warranties to those items, as in
the 2011 proposal. Proposed § 229.34(b)
would provide that a bank that transfers
an electronic image or electronic
information that is not derived from a
paper check (i.e., an electronically-
created item) indemnifies each
transferee bank, any subsequent
collecting bank, the paying bank, and
any subsequent returning bank against
any loss, claim, or damage that results
from the fact that the image or
information was not derived from a
paper check. Proposed § 229.34(i) would
limit the amount of the indemnity so
that it would not exceed the amount of
the loss of the indemnified bank, up to
the amount of settlement or other
consideration received by the
indemnifying bank and interest and
expenses of the indemnified bank
(including costs and reasonable
attorney’s fees and other expenses of
representation).

An electronically-created item cannot
be used to create a substitute check that
meets the legal equivalence
requirements of the Check 21 Act and
Regulation CC 54 because an
electronically-created item is not
derived from a paper check. As a
practical matter, however, a bank
(including perhaps the depositary bank)
receiving an electronically-created item
might be unable to distinguish the item
from any other image of a check that it
receives electronically. Accordingly, the
bank unknowingly may transfer the
image as if it were an electronic check

53 Such an agreement could provide, for example,
that the bank transferring the electronic check does
not warrant that the electronic image or information
are sufficient to create a substitute check. The
agreement would not, however, vary the effect of
the warranties with respect to banks and persons
not bound by the agreement.

54 A substitute check is the legal equivalent of the
original check only if the substitute check
accurately represents all of the information on the
front and back of the original check when the
original check was truncated. Truncate, as defined
in the Check 21 Act and Regulation CC, means
removing an original paper check from the check
collection or return process. In the case of an
electronically-created item, there is no original
check of which a substitute check can be a
reproduction.

or electronic returned check (i.e., as if
it were derived from a paper check), or
produce a paper item that is
indistinguishable from a substitute
check (although not a valid substitute
check because it was not derived from
a paper check). The indemnity in
proposed § 229.34(b) would protect a
bank that receives an electronically-
created item, creates a substitute check
from it, and incurs losses because the
substitute check it created was not the
legal equivalent of the original check.
The Board is proposing an indemnity
for harm caused by the fact that an
electronically-created item was not
derived from a paper check instead of
applying the warranties of current
§229.34 to electronically-created items
because the Board believes that these
items do not fit well into the existing
warranty framework of § 229.34.55
Banks may still incur losses on these
items, however, that they are unable to
recover from the sending bank because
check warranties do not apply.56
Accordingly, proposed § 229.34(b)
would provide a bank that is unable to
make a warranty claim (i.e., because the
image and information was not derived
from a paper check) with an indemnity
claim against a prior sending bank for
losses caused from the fact that the item
was not derived from a paper check.
The Board requests comment on its
proposal to provide an indemnity claim
related to electronically-created items
instead of extending the check
warranties of current § 229.34 to
electronically-created items. The Board
further requests comment on whether
losses proximately caused from not
being able to make the warranty claim
should be interpreted to cover damages
awarded for violations of Regulation E.

d. Indemnity Related to Remote Deposit
Capture

Remote deposit capture is a practice
where a bank permits its customer to
make a deposit by sending an electronic
image of the front and back of a check.
Depositary banks typically set forth the
terms of the remote deposit capture
service in their agreements with their
customers. Subpart C of Regulation CC
does not explicitly address issues
related to remote deposit capture, and
the Board did not propose any related
amendments as part of its 2011

55 For example, it is not clear whether the
midnight deadline provisions of the UCC apply to
electronically-created items.

56 In some cases, sending and receiving banks
may have incorporated indemnities related to
electronically-created items into their electronic
check exchange agreement. In these cases, the
receiving bank may be able to recover from the
sending bank through a breach-of-contract claim.

proposal. In recent years, remote deposit
capture has become more prevalent,
particularly for consumer accounts.

Once a customer has used a
depositary bank’s remote deposit
capture service to send an image of the
front and bank of a check for deposit,
the customer typically retains the
original check for the time specified
under the agreement with the depositary
bank. The Board has become aware of
situations where a deposit is made at
one bank using a remote deposit capture
service and the original check is
deposited at another bank. In these
situations, if the original check is
deposited after the image deposited
through a remote deposit capture
service, the original check typically
would be returned to the depositary
bank unpaid because the paying bank
has already paid the check.5”

If the paying bank returns the original
check to the depositary bank that
accepted it for deposit, that depositary
bank might be unable to charge the
returned check back to its customer’s
account (for example, the customer may
have already withdrawn the funds). It is
not clear whether the depositary bank
that accepts the original check would be
able to identify or recover directly from
a depositary bank that accepted and
received settlement for a deposit made
through a remote deposit capture
service.

Accordingly, the Board proposes to
add a new indemnity in § 229.34(g)
related to remote deposit capture
services. Proposed § 229.34(g) would
cover situations where a depositary
bank that is a truncating bank under
§229.2(eee)(2) (i.e., because its customer
created an image of the front and back
of the check and deposited it through a
remote deposit capture service) accepts
and receives settlement or other
consideration for the check deposited
through remote deposit capture, but
does not receive the original check and
does not receive a return of the check
unpaid. Under these circumstances,
proposed § 229.34(g) would indemnify
another depositary bank that accepts the
original check for deposit for that bank’s
losses due to the check having already
been paid.58 This indemnity would
allow a depositary bank that accepts

57 Alternatively, it is possible that the original
check is deposited first, followed by subsequent
remote deposit capture.

58 A depositary bank is a truncating bank under
§ 229.2(eee)(2) if a person other than a bank
truncates the original check, but the depositary
bank is the first bank to transfer, present, or return,
in lieu of the original check, a substitute check or,
by agreement with the recipient, information
relating to the original check (including data taken
from the MICR line of the original check or an
electronic image of the original check).



Federal Register/Vol. 79, No. 23/Tuesday, February 4, 2014 /Proposed Rules

6685

deposit of an original check to recover
directly from a bank that permitted its
customer to deposit the check through
remote deposit capture.

The Board believes that the depositary
bank that accepts an original paper
check should not bear the loss if that
check has been deposited multiple
times. Rather, the depositary bank that
introduced the risk of multiple deposits
of the same check by offering a remote
deposit capture service should bear the
losses associated with multiple deposits
of a check. A depositary bank that
receives the benefit of permitting its
customers to use remote deposit capture
should also internalize any risk or cost
to other banks that may result from
remote deposit capture. One such risk is
that the customer will deposit the
original check at another bank. That
bank that accepted the check by remote
deposit capture is in a better position
than any other bank to minimize those
costs and risks through the terms of its
contract with its customer.

The Board requests comment on all
aspects of this indemnity, including any
unintended consequences that might
result. The Board also requests comment
on whether the depositary bank that
accepts the original check for deposit
would be able to identify the depositary
banks against which it may bring a
claim for indemnity (i.e., those banks
that accepted the check through remote
deposit capture from their customers)
and whether there are other more
efficient or practical remedies to address
the underlying problem.

III. Section-by-Section Analysis

The paragraph citations in this section
are to the paragraphs of the proposed
rule unless otherwise stated. The Board
requests comment on all aspects of the
proposed rule.

D. Definitions
1. Section 229.2(dd)—Routing Number

In the 2011 proposal, the Board
proposed to revise the definition of the
term ‘‘routing number”’ to include a
bank-identification number contained in
an electronic image or electronic
information. In the current proposal, the
Board is proposing substantively
identical revisions to the definition of
“routing number” and to the related
commentary.59

One commenter on the 2011 proposal
stated that the proposed revisions to the
commentary incorrectly stated that the

59 Although the term ‘‘routing number” is used in
subpart B, amendments to subpart B must be joint
with the CFPB. Accordingly, the proposed
amendments would apply only for purposes of
subparts C and D.

number appearing in the electronic
information related to a payable-through
check was that of the “paying bank,” as
opposed to ‘“payable-through bank.”
Accordingly, the Board is proposing
revisions to the commentary to the
definition of “routing number” to clarify
that, in the case of payable-through
checks, the routing number appearing
on the check is that of the payable-
through bank.

2. Section 229.2(vv)—MICR Line

Regulation CC currently defines
“MICR line” as the numbers printed
near the bottom of a check in magnetic
ink, in accordance with American
National Standard Specifications for
Placement and Location of MICR
Printing, X9.13 (hereinafter ANS X9.13)
for an original check and American
National Standard Specifications for an
Image Replacement Document—IRD,
ANS X9.100-140 (hereinafter ANS
X9.100-140) for a substitute check,
unless the Board by rule or order
determines that different standards
apply.6° The 2011 proposal did not
propose any amendments to this
definition. In the current proposal, the
Board proposes to amend the definition
of “MICR line” for purposes of subpart
C and subpart D so that it includes the
numbers contained in an electronic
image or electronic information in
accordance with American National
Standard Specifications for Electronic
Exchange of Check Image Data—
Domestic, X9.100-187 (hereinafter ANS
X9.100-187), unless the Board
determines by rule or order that
different standards apply.

The 2011 proposal proposed to add
the new defined terms “‘electronic
collection item” and “electronic return”
to Regulation CC. In commenting on
these provisions of the 2011 proposal,
commenters recommended that the
Board not specify a standard for
electronic images and electronic
information, in part because
commenters stated that parties should
have the flexibility to agree to exchange
electronic images and electronic
information that did not satisfy a
specified standard. For example, banks
may agree to different standards or
practices, including that, for purposes of
subpart C, the MICR line information
may be in a format other than that
required by ANS X9.100-187.

In the current proposal, the Board
proposes to revise the commentary to
the definition of “MICR line” to state

60 The commentary to the definition of “MICR
line” currently provides that industry standards
may vary the requirements for printing the MICR
line, such as by indicating the circumstances under
which the use of magnetic ink is not required.

that the banks exchanging electronic
checks may agree to specify the
applicable standard for electronic
checks and electronic returned checks.
The Board requests comment on
whether the “MICR line” definition
should specify an industry standard at
all, given that the exchange of electronic
items between banks is by agreement.

3. Section 229.2(bbb)—Copy and
Sufficient Copy

The terms “copy” and “sufficient
copy”’ were added to Regulation CC in
2004 in connection with the adoption of
the final rule implementing the Check
21 Act.61 The term “copy” is used
throughout subpart C (for example, in
connection with the notice in lieu of
return provisions). The Board did not
propose any revisions to the definitions
of “copy” and “‘sufficient copy’” as part
of the 2011 proposal.

Currently, the definition of “copy” in
Regulation CC is limited to paper
reproductions of checks. In the current
proposal, the Board is proposing to
expand the definition of “copy” to
include an electronic reproduction of a
check that a recipient has agreed to
receive from the sender instead of
receiving a paper reproduction.

Regulation CC currently defines a
“sufficient copy” as a copy of an
original check that accurately represents
all of the information from the front and
back of the original check as of the time
the original check was truncated or is
otherwise sufficient to determine
whether or not a claim (such as an
indemnity claim or an expedited
recredit claim) is valid. The current
proposal does not contain any proposed
revisions to the definition of “sufficient
copy.” The Board, however, is
proposing to clarify in the commentary
to the definition of “sufficient copy”
that a “sufficient copy”” must be a copy
must be of the original check (and not
of a substitute check).62

4. Section 229.2(ggg)—Electronic Check
and Electronic Returned Check

The current definition of “check”
(§229.2(k)) does not include electronic
images and electronic information. In
the 2011 proposal, the Board proposed
to define the new terms ‘“‘electronic
collection item” and “‘electronic
return”. In the current proposal, the
Board proposes to include two new
defined terms, ‘“‘electronic check” and
“electronic returned check,” in
Regulation CC. The current proposal
would define “electronic check” and

6169 FR 47290, 47309 (Aug. 4, 2004).
62 See proposed commentary to § 229.2(bbb) at
paragraph 2.
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“electronic returned check’ as (1) an
electronic image of a check, or returned
check, or electronic information related
to a check, or returned check, that a
bank sends to a receiving bank pursuant
to an agreement with the receiving bank,
and (2) that conforms with ANS
X9.100-187, unless the Board
determines that a different standard
applies or the parties otherwise agree.
The current proposal, unlike the 2011
proposal, would permit the sending and
receiving banks to agree that an
“electronic check” or an “electronic
returned check” need not contain both
an electronic image and electronic
information. Under the current
proposal, an “electronic check” or
“electronic returned check” need not be
sufficient to create substitute checks in
order to meet the definitions. Under
proposed § 229.34(a), however, parties
sending and receiving electronic checks
and electronic returned checks would
warrant that such items are sufficient to
create substitute checks, unless the
parties otherwise agree.

The proposed commentary to the
definition of “electronic check” and
“electronic returned check would
clarify that the terms of the agreements
for sending and receiving electronic
checks and returned checks may vary.
For example, banks may agree that both
an electronic image and electronic
information for presentment, or they
may agree that the electronic
information alone is sufficient for
presentment. Additionally, the
agreements may differ as to what
constitutes receipt of an electronic
check or electronic returned check.

E. Subpart C—Collection of Checks

As noted above, the Board is
proposing two alternative approaches to
the requirements that apply to the
return of checks. Generally speaking,
the expeditious-return provisions that
the Board proposes to delete in
Alternative 1 would be retained (in
some form) in Alternative 2. Likewise,
the notice-of-nonpayment provisions
that the Board proposes to retain in
Alternative 1 would be deleted in
Alternative 2.

1. Section 229.30—Electronic Images
and Electronic Information

b. Section 229.30(a)—Checks Under
This Subpart

The Board proposes a new § 229.30(a),
which would provide that electronic
checks and electronic returned checks
are subject to the provisions of subpart
C as if they were checks or returned
checks, unless the subpart provides
otherwise. Examples of where subpart C

would provide otherwise include
proposed §§229.33(a) and (b) and
§§229.36(a) and (b), because these
provisions differentiate between checks
in electronic form and checks in paper
form for purposes of where depositary
banks and paying banks must receive
checks. Another example is proposed
§229.37, which would permit the
parties to vary by agreement the effect
of the provisions of subpart C as they
apply to electronic checks and
electronic returned checks.

Some commenters on the 2011
proposal, such as the group letter,
suggested that banks be allowed to agree
to collect electronic check images or
electronic check information that do not
conform to ANS X9.100-187.63 These
commenters stated that, in such cases,
the provisions of Regulation CC should
not apply to the exchanged images or
information.

In the current proposal, however, the
Board proposes in proposed § 229.30(a)
to apply the provisions of subpart C to
electronic check images and electronic
check information notwithstanding the
suggestions of commenters on the 2011
proposal. The Board believes that its
proposed approach creates a uniform
default framework for all electronic
images and information that parties
agree to exchange. As noted in the
proposed commentary to § 229.30(a),
§229.37 permits banks to agree to vary
the application of subpart C with
respect to electronic checks. For
example, as noted in paragraph A.3. of
the proposed commentary to § 229.34(a),
banks that exchange electronic checks
may agree to vary the warranties in
proposed § 239.34(a) to provide that the
bank transferring the electronic image or
electronic information does not warrant
that the image or information is
sufficient to create a substitute check.

e. Section 229.30(b)—Writings

The Board proposes a new § 229.30(b)
that would permit certain writings to be
provided in electronic form.
Specifically, proposed § 229.30(b)
would permit a bank to satisfy a writing
requirement under subpart C by
providing the information in electronic
form if the receiving bank has agreed to
receive that information electronically
from the sending bank. For example,
under proposed § 229.30(b), a bank
could send a notice in lieu of return
required by proposed § 339.31(f)
electronically if the receiving bank

63 For example, banks may wish to exchange an
electronic image of a check that is readable but
insufficient to create a substitute check due to
incomplete MICR line information.

agreed to receive the notice
electronically.

2. Section 229.31—Paying Bank’s
Responsibility for Return of Checks and
Notices of Nonpayment

a. The provisions of proposed § 229.31
are the same under Alternative 1 and
Alternative 2 unless otherwise
indicated. Section 229.31(a)—Return of
Checks

Currently, § 229.30(a) sets forth a
paying bank’s expeditious return
requirement. The undesignated
paragraph in § 229.30(a) provides that a
paying bank may send a returned check
to the depositary bank or to any other
bank agreeing to handle the returned
check expeditiously. The undesignated
paragraph also provides that a paying
bank may create a qualified return check
(and sets forth format standards for
qualified returned checks) and provides
that § 229.30(a) does not affect a paying
bank’s responsibility to return a check
within the deadlines required by the
UCC, Regulation J (12 CFR part 210), or
§229.30(c).

In proposed § 229.31(a), the Board
proposes to retain the provisions
currently set forth in the existing
undesignated paragraph of § 229.30(a),
subject to the revisions discussed below.
Under Alternative 1, proposed
§229.31(a)(1) eliminates the expeditious
return requirement imposed on a paying
bank. Accordingly, in Alternative 1, the
Board proposes to remove the
provisions setting forth the two-day/
four-day test and the forward-collection
test, as well as remove all references to
expeditious return from the rule text
and the commentary. Under Alternative
2, proposed § 229.31(a)(1) retains a
modified expeditious return
requirement as set forth in proposed
§229.31(b), while proposed § 229.31(b)
under Alternative 2 would provide for
only a two-day test for expeditious
return. Alternative 2, like proposed
Alternative 1, would permit a paying
bank that is returning a check to send
the returned check directly to the
depositary bank, to any other bank
agreeing to handle the returned check,
or as provided in proposed
§229.31(a)(2) (unidentifiable depositary
bank). In Alternative 2, however, a
paying bank’s choice of return path
would be subject to the requirement for
expeditious return. The Board is
proposing to eliminate the restriction
that a paying bank may send the
returned check only to a returning bank
that agrees to handle the return
expeditiously (except in cases where the
depositary bank is unidentifiable). The
Board believes that this is redundant in
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light of the overall condition in
proposed § 229.31(a)(1) (and current

§ 229.30(a)) that the choice of return
path is subject to the expeditious-return
requirement.

Proposed § 229.31(a)(1) under both
Alternative 1 and Alternative 2 would
permit a paying bank to send a returned
check to the depositary bank, to any
other bank agreeing to handle the
returned check, or as provided in
proposed § 229.31(a)(2) if the depositary
bank is unidentifiable. Retaining these
provisions in Regulation CC permits
paying banks to continue to return
checks using more direct paths to
depositary banks than otherwise
permitted under UCC 4-301(d).

Proposed § 229.31(a)(2) would set
forth the provisions of current
§ 229.30(b) that permit a paying bank to
send a return check to any bank that
handled the check for forward
collection when the paying bank is
unable to identify the depositary bank.64
In 2011, the Board proposed to revise
the commentary to this provision to
provide that, for purposes of an
electronic image and electronic
information, a depositary bank is
unidentifiable only if the depositary
bank’s indorsement is not in either an
addenda record or in the image of the
check. The depositary bank would not
be unidentifiable, however, merely
because the depositary bank’s
indorsement is not attached as an
addenda record, such that the paying
bank must retrieve and visually review
the image. The group letter expressed
support for this approach. The Board
proposes to retain this approach in the
proposed commentary to § 229.31(a)(2).

The 2011 proposal also proposed
commentary on how a paying bank
returning a check for which it cannot
identify the depositary bank must
advise the bank to which it is sending
the check that it is unable to identify the
depositary bank. Specifically, in the
case of an electronic return, the Board
proposed that the advice requirement
may be satisfied by the paying bank
inserting the routing number of the bank
to which it is sending the return where
the paying bank otherwise would have
inserted the routing number of the
depositary bank. Three commenters
addressed this aspect of the 2011
proposal and stated that such an
approach would cause confusion at
returning banks that may also serve as
depositary banks. These commenters
suggested the Board continue to leave to
industry standards and interbank

64 As with other provisions of the 2013 proposal,
under Alternative 1, the Board would remove all
references to the expeditious return requirement.

agreements the matter of how to advise
a receiving bank that the depositary
bank is unidentifiable within an
electronic return. The current proposal
adopts the approach suggested by these
commenters in the proposed
commentary to proposed § 229.31(i)
which provides that, in the case of an
electronic returned check, the advice
requirement may be satisfied in such a
manner as the parties agree.

One Reserve Bank commenter
suggested that the Board further revise
this provision to preclude a bank that
receives a returned check that it
handled for forward collection and that
is properly advised that the depositary
bank is not identifiable from sending the
returned check back to the returning
bank or the paying bank or from
claiming that the item is ‘“not our item”
(NOI) through a process like the Reserve
Banks’ adjustment procedures. The
Board requests comment on whether it
should incorporate such a provision
into the regulation.

In proposed §229.31(a)(3), the Board
proposes to retain the portions of the
undesignated paragraph in current
§229.30(a) that permit paying banks to
qualify returned checks and that
instruct paying banks on how to do so.
In the 2011 proposal, the Board
requested comment on whether the
regulation’s provisions for qualifying of
paper returned checks by paying banks
and returning banks should be deleted.
All four commenters responding to this
aspect of the 2011 proposal, including
the group letter, indicated that the need
still exists for qualified returns and
carrier envelopes, and that there would
be costs associated with implementing
alternative methods for returning checks
which currently are prepared as
qualified returns or use carrier
envelopes.

In proposed § 229.31(a)(4), the Board
proposes to retain a portion of the
undesignated paragraph in current
§ 229.30(a) regarding the effect of
proposed § 229.31 on a paying bank’s
deadlines. Proposed § 229.31(a)(4)
provides that proposed § 229.31 does
not affect a paying bank’s responsibility
to return a check within the deadlines
required by the UCC, Regulation J (12
CFR part 210), or current § 229.30(c)
relating to the midnight deadline
extension.

b. Section 229.31(b)—Expeditious
Return of Checks by Paying Bank (or
Reserved)

Proposed § 229.31(b) under
Alternative 1 would be reserved.
Proposed §229.31(b) under Alternative
2 would incorporate the provisions of
current § 229.30(a) imposing the duty of

expeditious return on paying banks.
Proposed §229.31(b)(1) under
Alternative 2 would set forth the general
rule for expeditious return of checks: a
paying bank must return the check in an
expeditious manner such that the check
would normally be received by the
depositary bank not later than 2 p.m.
(local time of the depositary bank) on
the second business day following the
banking day on which the check was
presented to the paying bank. Proposed
§229.31(b) under Alternative 2 would
move up the cutoff hour for receipt of
a returned check from 4 p.m. to 2 p.m.
(local time of the depositary bank),
consistent with similar changes
elsewhere in the current proposal.
Proposed § 229.31(b)(2) under
Alternative 2 would provide that, where
the second business day following
presentment is not a banking day for the
depositary bank, a paying bank must
send the returned check in a manner
such that the depositary bank would
normally receive the returned check on
or before the depositary bank’s next
banking day.

c. Section 229.31(c)—Exceptions to
Expeditious Return by Paying Bank (or
Reserved)

Proposed §229.31(c) under
Alternative 1 would be reserved.
Proposed § 229.31(c) under Alternative
2 would incorporate provisions from
current § 229.30(b) and current
§ 229.30(e) regarding exceptions for
paying banks to the duty of expeditious
return. Specifically, Alternative 2 would
include three exceptions to the
expeditious-return rule: (1) The paying
bank does not have an agreement to
send electronic returned checks directly
to the depositary bank or to a returning
bank that is subject to the expeditious
return requirement under proposed
§229.32(b); (2) the check is being
returned to a depositary bank that is not
subject to subpart B; and (3) the check
is being returned to an unidentifiable
depositary bank. As in the 2011
proposal, proposed § 229.31(c) would
group the exceptions to the expeditious
return requirement together in one
paragraph.

No agreements for direct or indirect
electronic return. Under Alternative 2, a
paying bank would not be subject to the
expeditious-return requirement if the
paying bank did not have an agreement
to send electronic returned checks to the
depositary bank or to a returning bank
that is subject to the expeditious return
requirement under § 229.32(b).65 A

65 See the discussion of proposed §229.32(b) in
Alternative 2 below for how returning banks
Continued
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paying bank would not be subject to the
expeditious-return requirement where
the depositary bank did not agree to
accept return checks electronically. In
addition, a paying bank would not be
subject to the expeditious-return
requirement where the paying bank did
not agree to send returned checks
electronically. Thus, a paying bank
could avoid the expeditious-return
requirement under Alternative 2 by
choosing to send returned checks only
in paper form. The possibility that a
paying bank would choose to send
returned checks only in paper form in
order to avoid the expeditious-return
requirement, however, seems unlikely
given that paying banks will have a cost
incentive to return checks electronically
whenever possible. In addition, a paying
bank would be subject to the
expeditious-return requirement under
Alternative 2 if it had the necessary
agreements to send electronic returned
checks but nevertheless chose to send
paper returned checks.

For example, assume that the paying
bank has an agreement to send
electronic returned checks to Returning
Bank A. Returning Bank A, however,
does not have an agreement to send
electronic returned checks directly or
indirectly to the depositary bank.
Returning Bank A has not otherwise
agreed to handle the returned check
expeditiously. Under these facts, the
paying bank would not be subject to the
expeditious return requirement under
§229.31(b). The paying bank, however,
must comply with any deadlines under
the UCC, Regulation J (if sent through
the Reserve Banks), or proposed
§229.31(e) (Extension of deadline).

The UCC and Regulation J (if sent
through the Reserve Banks) impose
requirements on when a returned check
must be dispatched by the paying bank,
but do not impose requirements as to
when the returned check must be
received by the depositary bank.
Proposed § 229.31(g), discussed below,
would impose requirements on the
timing of receipt of a returned check by
the depositary bank, but only to the
extent the paying bank wishes to avail
itself of the extension—that is, if the
paying bank sends the returned check
after its midnight deadline. Therefore,
the Board requests comment on whether
Alternative 2 should impose a limit—
longer than two business days—on the
timeframe within which a paper
returned check must be received by the
depositary bank.

otherwise agree to handle returned checks
expeditiously.

d. Section 229.31(d)—Notice of
Nonpayment (or Reserved)

Proposed § 229.31(d) under
Alternative 1 would set forth provisions
from current § 229.33(a) and current
§229.33(b) relating to notice of
nonpayment. Proposed § 229.31(d)
under Alternative 2 would be reserved.

Alternative 1 would retain a notice of
nonpayment requirement. Proposed
§229.31 under Alternative 1 would set
forth the provisions pertaining to a
paying bank’s responsibility to provide
notice of nonpayment, and proposed
§229.33 would set forth the provisions
pertaining to a depositary bank’s
responsibility to accept such notice.

Notice-of-nonpayment requirement
(§229.31(d)(1)). Regulation CC currently
requires that, if a paying bank
determines not to pay a check in the
amount of $2,500 or more, it must
provide notice of nonpayment such that
the notice is received by the depositary
bank by 4 p.m. (local time of the
depositary bank) on the second business
day following the banking day on which
the check was presented to the paying
bank. Under Alternative 1 of the current
proposal, the notice of nonpayment
requirement would apply only if the
paying bank sends the returned check in
paper form. The notice requirement,
however, would apply regardless of the
dollar amount of the check being
returned.

Also under Alternative 1, the Board
also proposes to move up the deadline
by which a notice of nonpayment must
be received by the depositary bank from
4 p.m. to 2 p.m. (local time of the
depositary bank), on the second
business day following the banking day
of presentment. The proposed 2 p.m.
deadline would be consistent with
banks’ generally applicable cutoff hour
for receipt of checks under section 4—
108 of the UCC, after which a bank may
consider an item to be received on its
next banking day.

The Board recognizes that the
proposed earlier deadline by which the
notice must be received by the
depositary bank may impose additional
cost on the paying bank sending the
notice. The Board believes it is
appropriate, however, for this cost to
rest with a paying bank that sends a
paper return in order to encourage
paying banks to send returns
electronically (and thereby avoid the
notice requirement). At the same time,
the proposed earlier time of 2 p.m.
would benefit depositary banks, because
they would learn sooner of the
nonpayment of returned paper checks.
The Board requests comment on
whether the earlier deadline is likely to

impose additional costs on paying banks
and the extent of any such additional
costs.

The proposed 2 p.m. deadline should
also speed up the time within which the
depositary bank’s customer learns of a
check’s nonpayment. Regulation CC
currently requires a depositary bank
receiving a returned check or notice of
nonpayment to notify its customer of
the fact of return by midnight of the
banking day following the banking day
on which it received the returned check
or notice. If the depositary bank receives
notice at 3 p.m. on Monday—a time of
day that is permissible under the
current rule—then it may consider the
notice received on its next banking day,
Tuesday, such that it need not give
notice to its customer until midnight of
the night between Wednesday and
Thursday. Under Alternative 1,
however, a depositary bank receiving
notice of nonpayment by 2 p.m. on
Monday would be required to consider
that notice received on Monday and
therefore would be required to give
notice to its customer by midnight of the
night between Tuesday and Wednesday.
This faster notice of nonpayment to the
depositary bank’s customer may benefit
the customer by facilitating the
customer’s ability to contact, and obtain
payment from, the drawer of the
returned check.

Regulation CC currently permits a
paying bank to satisfy the notice-of-
nonpayment requirement by returning
the returned check itself, provided that
the returned check reaches the
depositary bank by the deadline for
receipt of such notices. The commentary
to current § 229.33 66 provides that “[iln
determining whether the returned check
will satisfy the notice requirement, the
paying bank may rely on the availability
schedules of returning banks as the time
that the returned check is expected to be
delivered to the depositary bank, unless
the paying bank has reason to know the
availability schedules are inaccurate.”
This statement in the commentary,
however, appears inconsistent with the
regulatory text providing for a fixed
deadline for the depositary bank’s
receipt of notice of nonpayment.
Therefore, the proposed commentary to
proposed § 229.31(d) at paragraph 1.d.
would delete this statement. The Board
requests comment on whether the fixed
deadline is appropriate or whether the
paying bank should be able to comply
with the notice requirement by relying
on a returning bank’s availability
schedule.

66 12 CFR Part 229, Appendix E, at paragraph
XIX.A.3.
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The last sentence of current
§ 229.33(a) provides that notice of
nonpayment may be provided by any
reasonable means, including Fedwire,
telex, or other form of telegraph. The
Board believes that Fedwire, telex, or
other form of telegraph are very seldom,
if ever, used, and accordingly proposed
§229.31(d)(1) would delete those
references. The use of these means of
providing notice would nonetheless
remain acceptable under the Board’s
proposal, and a depositary bank’s
acceptance of such notices would be
governed by proposed § 229.33(a) and
proposed § 229.33(b), discussed infra.

The commentary to current
§229.33(a) 67 refers to current
§229.38(b). As discussed in more detail
in connection with proposed § 229.38,
Alternative 1 would eliminate current
§ 229.38(b). Accordingly, the proposed
commentary to proposed § 229.31(d) at
paragraph 1.e. deletes the reference to
§229.38(b).

Content of notices (§ 229.31(d)(2)).
Current § 229.33(b) requires a paying
bank to include the following
information in a notice of nonpayment:
(1) The name and routing number of the
paying bank; (2) the name of the payee;
(3) the amount of the check being
returned; (4) the date of the indorsement
of the depositary bank; (5) the account
number of the depositary bank’s
customer; (6) the depositary bank’s
branch name or number; (7) the trace
number associated with the
indorsement of the depositary bank; and
(8) the reason for nonpayment. Proposed
§229.31(d)(2)(i) would revise this
provision to state that a paying bank
must include the specified information
in a notice of nonpayment only to the
extent it is available to the paying
bank.68

Proposed § 229.31(d)(2)(i) would
further revise the provisions of current
§229.33(b) to include, to the extent
available to the paying bank, the
information contained in the check’s
MICR line when the check is received
by the paying bank. The 2011 proposal
requested comment on whether notices
in lieu of return should include, if
available, the information from the
original check’s MICR line. The current
proposal would require the MICR line
information as specified above to be
included in both notices of nonpayment

6712 CFR Part 229, Appendix E, at paragraph
XIX.A.4.

68 Proposed § 229.31(d)(2)(ii) would retain the
provisions of the undesignated portion of current
§ 229.33(b) stating that, if the paying bank is not
sure of the accuracy of an item of information, it
shall include the required information to the extent
possible and identify any item of information for
which the bank is not sure of the accuracy.

and notices in lieu of return.
Accordingly, the comments received on
the 2011 proposal with respect to
inclusion of MICR line information in
notices in lieu of return are addressed
here in the context of proposed
§229.31(d)(2)().

The Board received nine comments
on the provisions of the 2011 proposal
related to the information that is
required to be included in a notice in
lieu of return. All of these commenters,
including the group letter, suggested
that information from the original
check’s MICR line be included when
providing notices. The current proposal
adopts this suggestion of the
commenters.

As noted above, proposed
§229.31(d)(2) would require that a
notice of nonpayment include the
information from the MICR line of the
check at the time the check is received
by the paying bank, if such information
is available. The check’s MICR line
would typically include the account
number of the paying bank’s customer,
the check’s serial number, and, if the
check is a corporate-sized check, the
auxiliary-on-us field. Proposed
§229.31(d)(2)(1)(A) would therefore
delete the reference in current
§229.33(b)(1) to including the paying
bank’s routing number, because the
paying bank’s routing number would
already be set forth in the MICR line of
the check. In addition, proposed
§229.31(d)(2)(1)(F) would set forth the
provisions of the undesignated
paragraph following current
§ 229.33(b)(8) requiring that the branch
name or number of the depositary bank
from its indorsement.

The Board recognizes that requiring
MICR line information (if available) to
be included in a notice of nonpayment
may impose additional cost on a paying
bank providing such notices. The Board
believes, however, that requiring the
information from the MICR line in the
notice of nonpayment would benefit the
depositary bank by improving its ability
to research the check and determine the
account into which the check was
deposited.

Proposed § 229.31(d)(2)(i)(E) retains
the provision of current § 229.33(b)(5)
requiring a notice of nonpayment to
include the account number of the
customer(s) of the depositary bank. The
Board requests comment on how often
that information is available to the
paying bank returning a check. In
addition, proposed §229.31(d)(2)(i)(A)
retains the provision of current
§229.33(b)(1) requiring a notice of
nonpayment to include the name of the
paying bank. Under proposed
§229.31(h), however, a check payable at

or through a paying bank would be
considered to be drawn on that bank.
The Board requests comment on
whether a depositary bank receiving a
notice of nonpayment or a notice in lieu
of return would ever need to know the
name of the bank holding the account
on which the check is drawn. More
generally, the Board requests comment
on whether any of the information in
current § 229.33(b) or proposed
§229.31(d)(2)(i) required to be included
in a notice of nonpayment (if available)
should no longer be required.
Depositary banks that are not subject
to subpart B (§ 229.31(d)(3)(i)). Proposed
§229.31(d)(3)(i) would provide that the
notice-of-nonpayment requirement
would not apply with respect to checks
that were deposited “in a depositary
bank that is not subject to subpart B of
this part.” The commentary to current
§229.30(e) clarifies that depositary
banks without “transaction-type
‘accounts’”” need not comply with the
funds-availability requirements of
subpart B.69 In addition, although
Federal Reserve Banks, Federal Home
Loan Banks, private bankers, and
possibly certain industrial banks are not
subject to the funds-availability
requirements of subpart B because they
are not ‘“depository institutions” under
EFA Act, Regulation CC currently
imposes an expeditious-return
requirement 7° and a notice-of-
nonpayment requirement 7* on checks
being returned to those banks. Proposed
§229.31(d)(3)(i) would provide that a
paying bank would have no notice-of-
nonpayment requirement if the check is
being returned to a depositary bank that
is not subject to subpart B, either
because the depositary bank does not
maintain “accounts” or because the
depositary bank is not a “depository
institution” under the EFA Act.
Proposed § 229.31(d)(3)(i) is intended to
recognize that these institutions do not
bear the same risk of untimely notice of
return as banks that are subject to the
funds-availability requirement.
Unidentifiable depositary bank
(§ 229.31(d)(3)(ii)). Current § 229.30(b)
provides that the expeditious-return
requirement of that section does not
apply to the paying bank’s return of a
check if the depositary bank is
unidentifiable. However, current

6912 CFR Part 229, Appendix E, at paragraph
XVLE.1. (“Subpart B of this regulation applies only
to ‘checks’ deposited in transaction-type ‘accounts.’
Thus, a depositary bank with only time or savings
accounts need not comply with the availability
requirements of Subpart B”).

70 See 12 CFR Part 229, Appendix E, at paragraph
XVLE.2. (expeditious return).

71 Current § 229.33(e) exempts only depositary
banks without transaction-type accounts from the
notice-of nonpayment requirement.
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§ 229.33 does not exempt a paying bank
from the notice-of-nonpayment
requirement even if the paying bank is
unable to identify the depositary bank.

Proposed § 229.31(d)(3)(ii) would
provide that the notice-of-nonpayment
requirement does not apply if the
paying bank cannot identify the
depositary bank with respect to the
returned check.?2 It is unlikely that a
paying bank would be able to send a
notice-of-nonpayment within the
timeframe specified by proposed
§229.31(d) if the paying bank cannot
identify the depositary bank. The Board
requests comment on the proposed
approach, as well as on whether any
timing requirement should apply for
delivery of notices of nonpayment in
connection with a returned check for
which the depositary bank is
unidentifiable.

e. Section 229.31(e)—Identification of
Returned Check

Current § 229.30(d) states that ““[a]
paying bank returning a check shall
clearly indicate on the face of the check
that it is a returned check and the
reason for return. If the check is a
substitute check, the paying bank shall
place this information within the image
of the original check that appears on the
front of the substitute check.” In the
2011 proposal, the Board proposed that,
if a returned check is a substitute check
or electronic return, the paying bank
must indicate the reason for the return
in such a manner that the information
would be retained on any subsequent
substitute check, instead of requiring
the reason for the return to be placed
within the image of the original check.
The Board intended with this proposal
to provide the industry with greater
flexibility as to the placement of the
reason for return while also ensuring
that the reason for return would be
retained on any subsequent substitute
check.”3 The two commenters
responding to this aspect of the
proposal, including the group letter,
both supported it.

The provisions of the current proposal
are very similar to those of the 2011
proposal with regard to the
identification of returned checks.
Proposed § 229.31(e) would provide
that, if the paying bank is returning a
substitute check or an electronic

72Proposed § 229.31(d)(3)(ii) is consistent with
the statement in the commentary to current
§229.33(b), stating that if a paying bank cannot
identify the depositary bank, it may wish to send
the notice to the earliest collecting bank it can
identify, but that the collecting bank is under no
duty to identify the depositary bank and forward
the notice. 12 CFR Part 229, Appendix E, at
paragraph XIX.B.2.

7376 FR 16862, 16877 (Mar. 25, 2011).

returned check, the paying bank shall
identify the check as a returned check
and include the reason for return such
that the information be retained on any
subsequent substitute check.

The Board also proposed in the 2011
proposal to amend the commentary to
current §229.30(d) 74 to state that “‘refer
to maker” is insufficient by itself as a
reason for return, because “‘refer to
maker” is an instruction to the recipient
of the returned check and not a reason
for return (e.g., insufficient funds). One
commenter on this aspect of the 2011
proposal agreed that “refer to maker” is
insufficient as a reason for return. The
other approximately 20 commenters on
this aspect of the proposal, including
the group letter, uniformly opposed the
proposed revision. Commenters noted
that “refer to maker” is used as a catch-
all to cover various reasons for return,
such as for suspected fraud, no match in
a positive-pay file provided by the
drawer, or in connection with registered
warrants issued by states.”> These
commenters noted that industry
standards do not currently permit using
“refer to maker” as a reason for return
in addition to another reason, and that,
therefore, accommodating the proposed
elimination of the “refer to maker”
reason for return would require system
and process modifications by both the
banks and the customers that use these
systems. These commenters stated that
these changes would be costly and take
about two years to implement. A few
commenters recognized that, in the past,
there has been some abuse of using
“refer to maker,” but that such abuse is
less of a problem in recent years. Other
commenters stated that the Board did
not sufficiently explain any changes in
circumstances that would warrant no
longer permitting “refer to maker” to be
used as a reason for return.

After consideration of the comments
received in response to the 2011
proposal, the Board continues to believe
that “refer to maker” is an instruction to
the recipient of the returned check, but
recognizes that there may be
circumstances in which it may be
necessary for ‘“refer to maker” to be
used as the reason for return.
Accordingly, the commentary to
proposed § 229.31(e) would provide
greater clarity on the circumstances in
which “refer to maker” by itself may be

7412 CFR Part 229, Appendix E, at paragraph
XVLD.1.

75 Commenters stated that in some cases in which
a positive-pay system is used, the paying bank does
not know its customer’s factual basis for instructing
the paying bank to return the check and, in these
cases, ‘“refer to maker” serves as a necessary means
to instruct the payee to contact the drawer to
determine the reason the check was not paid.

used as a reason for return, such as
when a drawer with a positive pay
arrangement instructs the bank to return
the check. Additionally, the
commentary to proposed § 229.31(e)
would include an example of when
“refer to maker” would not be
permissible; specifically, in cases where
a check is being returned due to the
paying bank having already paid the
item. The Board believes that, in such
cases, the payee and not the drawer
would have more information as to why
the check is being returned.

f. Section 229.31(f)—Notice in Lieu of
Return

Current § 229.30(f) provides that, if a
check is unavailable for return, the
paying bank may send in its place a
copy of the front and back of the
returned check, or, if no such copy is
available, a written notice of
nonpayment containing the information
specified in current § 229.33(b). The
2011 proposal would have revised the
commentary to the notice-in-lieu
provisions to provide that a bank may
send a notice in lieu of return only
where neither the check itself nor an
image of and information related to the
check sufficient to create a substitute
check is available. In addition, the 2011
proposal would have amended the
commentary to provide that, if no image
of both sides of the check is available,
the notice in lieu may be sent by written
electronic transmission,”® so long as it
contained the required information. The
2011 proposal, like the current
regulation, would not have permitted
notice in lieu of return by telephone or
other similar oral transmission. The
2011 proposal proposed to leave the
information requirements for a notice in
lieu of return unchanged. The Board
requested comment, however, on
whether the information-content
specifications for a notice in lieu of
return should be revised to include the
information from the original check’s
MICR line. Further, as an alternative
approach, the Board requested comment
on whether the regulation’s provision
for notice in lieu of return should be
deleted.

All 12 commenters that addressed the
2011 proposal’s provisions related to
notices in lieu of return believed that
the notices remain necessary in certain
circumstances and recommended that
the Board retain the provisions related
to notices in lieu of return. Nine of these
commenters, including the group letter,
stated that the notices should include

76 E.g., by being sent electronically through the
ACH system or the check system, if permitted by
applicable rules and standards.
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the information from the original
check’s MICR line, if available, because
that information is helpful to the
depositary bank in locating the item.
The group letter suggested that the
Federal Reserve work with the banking
industry to develop common standards
for electronic notices in lieu of return in
order to facilitate their use. Most
commenters opposed sending notices in
lieu of return through the ACH
network.”?

After considering the comments
received on the 2011 proposal, the
Board currently proposes to revise the
information required to be included in
a notice in lieu of return and in a notice
of nonpayment. Specifically, proposed
§229.31(f) under Alternative 1 would
require the paying bank to send a copy
of the front and back of the returned
check or, if no such copy is available,

a written notice of nonpayment
containing the information required in
proposed § 229.31(d)(2). Alternative 2,
as noted above, does not contain a
notice-of-nonpayment requirement.
Accordingly, proposed § 229.31(f) under
Alternative 2 would require the paying
bank to include the information from
the original check’s MICR line, to the
extent that information is available, in
such notices. The information from the
original check’s MICR line typically
would be included in electronic
information, even if the accompanying
electronic image were illegible. The
current proposed commentary to
proposed § 229.31(f) is the same as that
set forth in the 2011 proposal: If no
image of both sides of the check is
available, the notice in lieu may be sent
by electronic transmission, so long as it
contains the required information. As
under current § 229.30(f), proposed

§ 229.31(f) would require notice in lieu
to be in writing and would not permit
notice in lieu of return by telephone or
other similar oral transmission. In
addition, the proposed commentary to
proposed § 339.31(f) would clarify that
a bank may send a notice in lieu of
return as an electronic image of both
sides of the check only if it has an
agreement to do so with the receiving
bank.

a. Section § 229.31(g)—Extension of
Deadline

Current § 229.30(c) provides that a
paying bank’s deadline (as set forth in
either the UCC, Regulation J (12 CFR
part 210), or § 229.36 of Regulation CC)
to initiate the return of a check is

77 The National Automated Clearing House
Association (NACHA) noted in its comment letter
that it had found there to be insufficient support for
this possibility from financial institutions to begin
considering revising its rules to support it.

extended to the time at which a paying
bank dispatches the return, if the paying
bank uses a means of delivery that
ordinarily would result in receipt by the
bank to which the return is sent on or
before the receiving bank’s next banking
day following the day of the applicable
deadline by the earlier of the close of
that banking day or a 2 p.m. cutoff hour
(or such later time as set by the
receiving bank under UCC 4-108).78
The 2011 proposal would have
extended a paying bank’s return
deadline only if the paying bank sent
the return such that the returned check
would be ordinarily received by the
depositary bank within the two-day
timeframe mandated in the proposed

expeditious-return test; that is, by 4 p.m.

(local time of the depositary bank) on
the second business day following
presentment to the paying bank. The
2011 proposal requested comment,
however, on whether the deadline
extension should require the return
actually to reach the depositary bank
within the two-day timeframe for the
extension to apply.

All seven commenters addressing this
aspect of the proposal, including the
group letter, supported requiring actual
receipt by the depositary bank within
the specified timeframe, on the grounds
that paying banks should use the
extension sparingly; requiring actual
receipt of the check would place
squarely on the paying bank the risk
associated with using the extension.

Current § 229.30(c) provides for
extension of the deadline where the
paying bank uses a means of delivery
that would ordinarily result in receipt
by the bank to which it is sent within
the specified timeframe. Proposed
§229.31(g) would provide that a paying
bank may avail itself of the extension of
the deadline only if the returned check
is actually received by the depositary
bank (or in the case of an unidentifiable
depositary bank, the bank to which the
return is sent) within the specified
timeframe.”® Proposed § 229.31(g)
would establish that returned checks
must be received by the depositary bank
or receiving bank by the earlier of the
close of the banking day or a cutoff hour
of 2 p.m. (local time of the depositary

78 The current paragraph provides a further
extension if the paying bank uses a “highly
expeditious” means of return, or if the paying
bank’s deadline for return falls on a Saturday that

is a banking day for the paying bank under the UCC.

(Saturday is never a banking day under Regulation
CC))

79 Proposed § 229.31(g) is included in both
Alternative 1 and Alternative 2, even though
Alternative 1 would eliminate the expeditious-
return requirement.

bank or receiving bank) or later set by
the depositary bank or receiving bank.

Proposed §229.31(g) would also
provide that the extension of the
deadline applies to the extension of
deadlines for return of the check or
notice of dishonor or nonpayment under
the UCC. Proposed § 229.31(g) is
intended to distinguish notice of
dishonor or nonpayment under the UCC
from notice of nonpayment under
Regulation CC. The Board does not
intend any substantive change.
Proposed § 229.31(g) would also
eliminate the provisions of current
§229.30(c)(1) providing for further
extension of the deadline if the paying
bank uses a “highly expeditious”” means
of transportation. Electronic delivery of
returned checks by paying banks has
become the norm, and such delivery of
a returned check results in its receipt by
a returning bank even faster than does
the commentary’s current examples of
“highly expeditious” transportation.8°
Therefore, the Board believes that a
paying bank should no longer be
afforded an additional deadline
extension if it ships a returned check by
air courier.

b. Section 229.31(h)—Payable-Through
and Payable-at Checks

Current § 229.36(a) provides that a
check payable at or through a paying
bank is considered to be drawn on that
bank for purposes of subpart C’s
expeditious-return and notice-of-
nonpayment requirements. The Board
proposes to move these provisions to
proposed § 229.31(h), and, under
Alternative 1, to remove the paragraph’s
reference to expeditious return. Under
Alternative 1, notice of nonpayment
would be the only subpart C
requirement to which § 229.31(h) would
apply to payable-at and payable-through
banks.81

c. Section 229.31(i)—Reliance on
Routing Number

Current § 229.30(f) provides that a
paying bank may return a check based
on any routing number designating the
depositary bank appearing on the check
in the depositary bank’s indorsement.
The 2011 proposal would have revised
the commentary to current § 229.30(f) to
provide that a paying bank may rely on
any routing number designating the

80 The example of “highly expeditious”” means of
transportation in the current commentary is a West
Coast paying bank using an air courier to ship a
returned check directly to an East Coast returning
bank. 12 CFR Part 229, Appendix E, at paragraph
XVI.C.1.a.

81 A check sent for payment or collection to a
payable-through or payable-at bank is not
considered to be drawn on that bank for purposes
of the midnight deadline provision of UCC 4-301.
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depositary bank in the electronic image
of or information related to the check.
The group letter supported that
proposed addition, and the Board’s
current proposal includes substantially
similar language in the proposed
commentary to § 229.31(i).

One Reserve Bank commenter stated
that, in addition to permitting the
paying bank to rely on any routing
number designating the depositary bank
that appears on the check or in the
associated electronic image or
information, the Board should prohibit
any bank that is identified as a
depositary bank on the returned check
or in the electronic returned check from
sending the return back to the returning
bank or the paying bank or otherwise
treating the returned item as “not our
item” (an NOI), such as through the
Reserve Banks’ adjustment procedures.
The Board requests comment on
whether such a prohibition should be
incorporated into the regulation.

3. Section 229.32—Returning Bank’s
Responsibility for Return of Checks

a. Section 229.32(a)—Return of Checks

Current §229.31(a) sets forth a
returning bank’s expeditious-return
requirement. The undesignated
paragraph in current § 229.31(a)
provides that a returning bank may send
a returned check to the depositary bank
or to any other bank agreeing to handle
the returned check expeditiously. The
same undesignated paragraph also
provides that a returning bank may
create a qualified returned check (and
sets forth format standards for qualified
returned checks) and provides a one-
business-day extension under the
forward-collection test and deadline for
return under the UCC and Regulation J
if the returning bank creates a qualified
returned check. The extension does not
apply to the two-day/four-day test or to
checks returned directly to the
depositary bank.

Proposed § 229.32(a) would retain the
provisions of the undesignated
paragraph in current § 229.31(a)
described above, subject to the revisions
discussed below. For the reasons
discussed above, Alternative 1 would
eliminate the requirement that a
returning bank return a check
expeditiously. Accordingly, Alternative
1 would delete the two-day/four-day
and forward-collection tests of current
§229.31(a), and would eliminate all
references to expeditious return from
the regulation and accompanying
commentary. Alternative 2 would retain
a modified expeditious-return
requirement in proposed § 229.32(b).

Under Alternative 1, proposed
§229.32(a)(1) would permit a returning
bank to send a returned check to the
depositary bank, to any bank agreeing to
handle the returned check, or as
provided in proposed paragraph
§229.32(a)(2) if the depositary bank is
unidentifiable. Retaining this provision
continues to permit returning banks to
return checks using more direct paths to
depositary banks than permitted under
the UCC 4-301(d). Proposed
§229.32(a)(1) under Alternative 2 would
be the same as under Alternative 1,
subject to the duty of expeditious
return.

The Board proposes to clarify in the
commentary that a returning bank may
send an electronic returned check
directly to the depositary bank only if
the returning bank has an agreement
with the depositary bank to do so. The
Board proposes to retain the language in
the current commentary stating that a
returning bank agrees to handle a
returned check if the returning bank
publishes or distributes availability
schedules for the return of checks and
accepts the returned check for return;
handles a returned check that it did not
handle for forward collection; or
otherwise agrees to handle a returned
check for expeditious return.82 The
Board proposes to add that a returning
bank agrees to handle a returned check
if it agrees with the paying bank to
handle electronic returned checks sent
by the paying bank.

Under both Alternative 1 and
Alternative 2, proposed § 229.32(a)(2)
would set forth provisions relating to a
returning bank’s responsibility for a
returned check with an unidentifiable
depositary bank. Proposed § 229.32(a)(2)
would revise the provisions of current
§229.31(b) and accompanying
commentary to provide that the
returning bank’s responsibility is similar
to that of a paying bank, for the reasons
discussed above in connection with
proposed § 229.31(a)(2). Under either
Alternative 1 or Alternative 2, a
returning bank’s return of a check to an
unidentifiable depositary bank would
not be subject to the expeditious return
requirement. Proposed § 229.32(a)(3)
would retain the provisions of the
undesignated paragraph in current
§229.31(a) that permit returning banks
to qualify returned checks and that
instruct returning banks on how to do
so. As noted above, all commenters on
the qualified return check provisions of
the 2011 proposal indicated that the

82In Alternative 2, the commentary to proposed
§229.32(b) describes the circumstances under
which a returning bank agrees to handle a returned
check expeditiously.

need still exists for qualified returns and
carrier envelopes, and that there would
be costs associated with implementing
alternative methods for returning checks
that currently are prepared as qualified
returns or use carrier envelopes. Like
the 2011 proposal, however, the current
proposal would delete the provisions of
the undesignated paragraph of current
§229.31(a)(2) permitting a one-business-
day extension for return for converting

a returned check to a qualified returned
check. The Board received no comments
addressing the proposed elimination of
the extension in response to the 2011
proposal. The extension, if retained,
might benefit returning banks that
choose to qualify and send paper
returned checks destined for depositary
banks that have agreed to accept returns
electronically, a result that is
inconsistent with the policy of
encouraging electronic return of checks.
In addition, if a returned check is
destined for a depositary bank that does
not accept returned checks
electronically, the Board believes that a
returning bank’s midnight deadline
affords it sufficient time to process and
send the returned check, irrespective of
whether the returning bank qualifies the
returned check or not.83

b. Section 229.32(b)—Expeditious
Return of Checks by Returning Bank (or
Reserved)

Under Alternative 1, § 229.32(b)
would be reserved. Under Alternative 2,
proposed § 229.32(b)(1) would set forth
the general rule for expeditious return of
checks: A returning bank must return
the check in a manner such that the
check would normally be received by
the depositary bank not later than 2 p.m.
(local time of the depositary bank) on
the second business day following the
banking day on which the check was
presented to the paying bank.84
Proposed § 229.32(b)(2) would parallel
proposed § 229.31(b)(2), which sets
forth the return deadline for paying
banks under circumstances where the
second business day following
presentment is not a banking day for the
depositary bank. Alternative 2 would
delete the provisions of current
§ 229.31(a) setting forth the four-day test
and the forward-collection test, as well
as remove all references to those tests

83 The Board is proposing to delete the return-
deadline extensions for creating qualified returned
checks under proposed Alternatives 1 and 2.

84 Consistent with the other proposed changes to
the receipt deadlines, the Board proposes to move
up the cutoff hour for receipt of a returned check
from 4 p.m. to 2 p.m. (local time of the depositary
bank).
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throughout the regulation and related
commentary.

The proposed commentary to
§229.32(b) under Alternative 2 would
provide examples of when a returning
bank is subject to the expeditious return
requirement with respect to a returned
check. The first examples are situations
in which the returning bank itself is
subject to the expeditious return
requirement, specifically, where the
returning bank has an agreement to send
electronic returned checks directly to
the depositary bank, to another
returning bank that has an agreement to
send electronic returned checks to the
depositary bank, or to another returning
bank that otherwise agrees to handle the
returned check expeditiously under
§ 229.32(b). Additionally, a returning
bank could agree to handle a returned
check for expeditious return if the
returning bank publishes or distributes
availability schedules for the return of
returned checks to the depositary bank
and accepts the returned check for
return. A returning bank also could
agree with the paying bank or another
returning bank to handle returned
checks sent by the paying bank or other
returning bank for expeditious return to
certain depositary banks. Like the 2011
proposal, the proposed revisions to the
commentary on proposed § 229.32(b)
would explain that a returning bank
could accept a paper returned check
that it did not handle for forward
collection without being deemed to
have agreed to handle the returned
check for expeditious return.

The proposed commentary would
retain the language in the current
commentary 8° stating that a returning
bank agrees to handle a returned check
if the returning bank publishes or
distributes availability schedules for the
return of returned checks and accepts
the returned check for return; handles a
returned check for return that it did not
handle for forward collection; or
otherwise agrees to handle a returned
check for expeditious return. The
proposed commentary to proposed
§229.32(b) would include a clarification
that a returning bank agrees to handle a
returned check if it agrees with the
paying bank to handle electronic
returned checks sent by the paying
bank.

(c) Section 229.32(c)—Exceptions to
Expeditious Return of Checks by
Returning Bank (or Reserved)

Proposed § 229.32(c) would be
reserved under Alternative 1. Proposed
§229.32(c) under Alternative 2 would

8512 CFR Part 220, Appendix E, at paragraph
XVILA.2.a.

include exceptions to the expeditious-
return requirement similar to those set
forth forth for paying banks in proposed
§229.31(c) under Alternative 2: The
expeditious-return requirement would
not apply if (1) the returning bank does
not have an agreement to send
electronic returned checks directly or
indirectly to the depositary bank; (2) the
check is being returned to a depositary
bank that is not subject to subpart B of
this regulation; and (3) the check is
being returned to an unidentifiable
depositary bank. As in the 2011
proposal, proposed § 229.32(c) under
Alternative 2 would be grouped together
in one paragraph.

No agreements for direct or indirect
electronic return. For the reasons set
forth in more detail above with respect
to paying banks, proposed § 229.32(c)
would not subject a returning bank to
the expeditious-return requirement if
the returning bank did not have an
agreement to send electronic returned
checks to the depositary bank, to a
returning bank that has an agreement to
send electronic returned checks to the
depositary bank, or to a returning bank
that otherwise agrees to handle the
returned check expeditiously under
proposed § 229.32(b) under Alternative
2. As with paying banks in proposed
§229.31(c) under Alternative 2, a
returning bank would be subject to the
expeditious-return requirement if the
returning bank had the necessary
agreements to send electronic returned
checks but chose to send paper returned
checks.

The proposed commentary to
§229.32(c)(1) would explain that the
expeditious-return requirement would
not apply to a returning bank if: The
returning bank did not have an
agreement to send electronic returned
checks to the depositary bank, and did
not have an agreement to send
electronic returned checks to another
returning bank that had an agreement to
send electronic returned checks to the
depositary bank. By contrast, if the
returning bank to which the paying
bank sent the returned check had an
agreement to send electronic returned
checks directly to the depositary bank or
to another bank that had an agreement
to send electronic returned checks
directly to the depositary bank, the first
returning bank would be subject to the
expeditious-return requirement under
proposed § 229.32(b). Under the latter
circumstances, a check is presented to
the paying bank on Monday would have
to be sent by the returning bank in a
manner such that the depositary bank
normally would receive the returned
check by 2 p.m. (local time of the
depositary bank) on Wednesday.

Depositary bank not subject to
subpart B and unidentifiable depositary
bank. Proposed § 229.32(c)(1) under
Alternative 2 would retain the
exceptions to the expeditious-return
requirement for checks deposited into a
depositary bank that does not maintain
“accounts” and checks where the
paying bank (or returning bank) is
unable to identify the depositary bank.
Additionally, for the same reasons as set
forth in connection with proposed
§229.32(c)(2) under Alternative 2 (and
in connection with the exceptions to the
notice-of-nonpayment requirement set
forth in proposed § 229.32(d)(3) under
Alternative 1), proposed § 229.32(c)
under Alternative 2 would expand the
circumstances under which a returning
bank is not subject to the expeditious-
return requirement to include
circumstances where a returning bank is
returning a check to a depositary bank
that is not subject to subpart B of
Regulation CC because the bank is not
a “depository institution” within the
meaning of the EFA Act.

Similar to the provisions of the 2011
proposal, proposed § 229.32(c) under
Alternative 2 would provide that a
returning bank that receives a returned
check for which the paying bank was
unable to identify the depositary bank
would not be subject to the expeditious-
return requirement, even though the
returning bank may be able to identify
the depositary bank. Under those
circumstances, it likely would be
difficult for the returning bank to meet
the two-day test because the paying
bank likely would have sent the
returned check as if it were not subject
to the expeditious-return requirement. A
returning bank would still be required
to use ordinary care when returning the
item.86 The proposed commentary to
proposed § 229.32(c) under Alternative
2 would include the revised examples of
the circumstances under which a
returning bank is unable to identify the
depositary bank, discussed in
connection with proposed § 229.31(a)(2)
for paying banks.

d. Section 229.32(d)—Notice in Lieu of
Return

The notice in lieu of return
requirements for returning banks are the
same for returning banks as they are for
paying banks. Under both Alternative 1
and Alternative 2, proposed § 229.32(d)
and the related proposed commentary
would make changes that parallel those
discussed in connection with proposed
§ 229.31(f) for paying banks, for the

86 UCC 4-202.
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reasons discussed above in connection
with proposed § 229.31(f).87

e. Section 229.32(e)—Settlement

Like the 2011 proposal, the current
proposal at proposed § 229.32(e) would
not amend the current provisions of
Regulation CC setting forth a returning
bank’s settlement obligation for returned
checks.88 The proposed commentary to
proposed § 32(e) would provide
clarifying revisions.

f. Proposed § 229.32(f)—Charges

The 2011 proposal would have
clarified that the party on which a
returning bank may impose a charge for
handling a returned check is the bank
that sent the returned check to it, rather
than another party. One commenter
supported the proposed clarification.
One Reserve Bank commenter, however,
suggested that the Board should
eliminate prohibitions on fees that
banks may charge to each other for
handling checks. The commenter was
concerned that prohibitions on fees
might stifle innovation in the
development of bank-to-bank practices
and services related to handling checks
electronically.

Proposed § 229.32(f) would not
amend the provisions of current
§229.31(d) related to charges a
returning bank may impose for handling
returned checks. The Board requests
comment on whether it should
eliminate regulatory prohibitions on
returning bank fees for returning checks.

g. Section 229.32(g)—Reliance on
Routing Number

The proposed commentary to
proposed § 229.32(g) would provide that
a returning bank, when returning a
check, may rely on any routing number
designating the depositary bank in the
electronic returned check received by
the returning bank. These proposed
revisions are similar to those described
in connection with the proposed
commentary to proposed § 229.31(i),
discussed above.

4. Section 229.33—Depositary Bank’s
Responsibility for Returned Checks and
Notices of Nonpayment

As in the 2011 proposal, the Board
proposes to consolidate the regulation’s
provisions related to a depositary bank’s
responsibility for returned checks and
notices of nonpayment in one section.

87 Were the Board to adopt proposed Alternative
2, a returning bank’s sending of a notice in lieu of
return would be subject to the expeditious return
requirement.

8812 CFR 229.31(c).

a. Section 229.33(a)—Acceptance of
Electronic Returned Checks and
Electronic Notices of Nonpayment

Proposed § 229.33(a) would provide
that a depositary bank’s agreement with
the transferor bank governs its
acceptance of electronic returned checks
and electronic written notices of
nonpayment (as opposed to oral notices
of nonpayment, i.e., those provided over
the telephone, which are discussed
below under proposed § 229.33(c)). The
transferor bank may be either the paying
bank or a returning bank. Under
Alternative 2, the reference to notice of
nonpayment would be omitted. The
proposed commentary to proposed
§229.33(a) under both Alternative 1 and
Alternative 2 would provide that the
agreement normally would specify the
electronic address or receipt point at
which the depositary bank accepts
returned checks and written notices of
nonpayment electronically, as well as
what constitutes receipt of the returned
checks and written notices of
nonpayment.

b. Section 229.33(b)—Acceptance of
Paper Returned Checks and Paper
Notices of Nonpayment

Current § 229.32(a)specifies that the
locations where a depositary bank must
accept returned checks and notices of
nonpayment.8® Similar to the provisions
of the 2011 proposal, proposed
§229.33(b) would not incorporate the
provisions of current § 229.32(a)(2)(iii),
addressing situations where the address
in the depositary bank’s indorsement is
not in the same check-processing region
as the address associated with the
routing number in its indorsement
because there is a single national check-
processing region. Proposed § 229.33(b)
under both Alternative 1 and
Alternative 2 would require a depositary
bank that includes its address in its
indorsement to receive paper returned
checks at a location consistent with that
address and at a location, if any, at
which it requests presentment of paper
checks. The Board received no
comments on the similar provisions of
the 2011 proposal.

c. Section 229.33(c)—Acceptance of
Oral Notices of Nonpayment

Current § 229.33(c) requires a
depositary bank to accept oral notices of
nonpayment at the telephone or
telegraph number of its return check
unit indicated in the indorsement (or
the general purpose number if no such
number appears), as well as at any other

89 Current § 229.33(c) provides that § 229.32(a)
governs where a depositary bank must accept
written notices of nonpayment.

number held out by the bank for receipt
of notice of nonpayment.? Under
Alternative 1, proposed § 229.33(c)
would provide that a depositary bank
must accept oral notices of nonpayment
at any telephone number that appears in
its indorsement, rather than refer solely
to the telephone number of the returned
check unit. Under Alternative 2,
proposed § 229.33(c) would be reserved.
The commentary to current
§ 229.33(c) states that the depositary
bank may not refuse to accept notices at
the telephone numbers provided in this
section, but may transfer calls or use a
recording device.?* The Board requests
comment on whether a depositary bank
that has agreed to accept written notices
of nonpayment electronically should be
required to also accept oral notices of
nonpayment.

d. Section 229.33(d)—Payment for
Returned Checks by Depositary Banks

Proposed § 229.33(d) sets forth, with
minor technical amendments, the
provisions of current § 229.32(b)
governing a depositary bank’s payment
for returned checks.

e. Section 229.33(e)—Misrouted
Returned Checks and Written Notices of
Nonpayment

Proposed § 229.33(e) would retain the
provisions of current § 229.32(c)
requiring a bank that receives a
misrouted returned check or written
notice of nonpayment on the basis that
it is the depositary bank to send the
returned check or notice to the correct
depositary bank, to a returning bank
agreeing to handle the returned check or
notice, or back to the bank from which
it received the misrouted return or
notice. The Board expects that
depositary banks and their transferor
banks should be able to address in their
agreements the appropriate actions to be
taken by the depositary bank in the
event it receives a misrouted electronic
returned check or written electronic
notice of nonpayment. The Board
requests comment on what actions
depositary banks typically take when
they receive a misrouted written
electronic notice of nonpayment.

f. Section 229.33(f)—Charges

Proposed § 229.33(f) sets forth
without change the provisions of
current § 229.32(d) prohibiting a
depositary bank from imposing charges
for accepting and paying checks being
returned to it.

90 Similar to proposed § 229.31(d), proposed
§229.33(c) would delete references to using the
telegraph as a means of accepting notices.

9112 CFR Part 229, Appendix E, at paragraph
XIX.C.1.
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g. Section 229.33(g)—Notification to
Customer

Proposed § 229.33(g) would amend
the provisions of current § 229.33(d) to
include the requirement that a
depositary bank notify its customer
under circumstances where a depositary
bank receives notice of recovery under
current § 229.35(b) (liability of bank
handling a check), which the current
proposal does not propose to amend.
Currently, this requirement is set forth
only in the commentary to current
§229.32(d).?2 Under Alternative 1,
proposed § 229.33(g) would refer to both
returned checks and notices of
nonpayment. Under Alternative 2,
proposed § 229.33(g) would refer only to
returned checks.

5. Section 229.34—Warranties and
Indemnities

Proposed § 229.30(a) provides that
electronic checks and electronic
returned checks are subject to the
provisions of subpart C as if they are
checks. Accordingly, proposed § 229.34
would apply all of the warranties and
indemnities in that section to a bank
that handles an electronic check or
electronic returned check. In addition to
those warranties, the Board is proposing
that new warranties be made with
respect to electronic checks and
electronic returned checks.

Content of warranties. Proposed
§229.34(a)(1) would add new
warranties to the regulation that would
be made by a bank that transfers or
presents an electronic check or
electronic returned check and receives a
settlement or other consideration for it.
Under proposed § 229.34(a)(1), the bank
would warrant that the electronic image
accurately represents all of the
information from the original check as
of the time the original check was
truncated, that the electronic
information contains an accurate record
of all the MICR line information
required for a substitute check under the
regulation’s substitute check
definition,?3 and that no person will
receive transfer, presentment, or return
of, or otherwise be charged for, the
electronic image of or electronic
information related to the check or
returned check, the original check, a
substitute check, or a paper or electronic
representation of a substitute check
such that the person will be asked to
make payment based on a check it has
already paid.

These warranties are substantively the
same as those set forth in the 2011

9212 CFR Part 229, Appendix E, at paragraph
XIX.D.1.
9312 CFR 229.2(aaa).

proposal, which commenters supported.
All but one commenter suggested that
the parties exchanging the electronic
image or electronic information should
be able to vary the warranties by
agreement. The current proposal would
clarify in the proposed commentary to
proposed § 229.34(a) that the sending
bank and receiving bank may vary by
agreement the warranties the sending
bank makes to the receiving bank for
electronic images of or electronic
information related to checks. The effect
of the variation, however, would extend
only to the parties that are bound by the
agreement. For example, the banks’
agreement may provide that the bank
transferring the check does not warrant
that the image and information are
sufficient for creating a substitute check.

Parties to whom the warranties are
made. Similar to the provisions of the
2011 proposal, proposed
§229.34(a)(2)(i) would provide that
these warranties would flow, in the case
of electronic checks sent for forward
collection, to the transferee bank, any
subsequent collecting bank, the paying
bank, and the drawer of the check.
Proposed § 229.34(a)(2)(ii) would
provide that, in the case of an electronic
returned check, the warranties would
flow to the transferee returning bank,
any subsequent returning bank, the
depositary bank, and the owner of a
returned check.

Some commenters on the 2011
proposal opposed extending the
warranties to the drawers and the
owners, believing that the warranties
should be made only between the
parties exchanging the items. These
commenters stated that, absent the
proposed warranties, banks’ customers
are adequately protected under the UCC
for improper charges to their account
(such as paying an item twice). The
group letter supported extending the
warranties to drawers and owners only
if banks were permitted to vary the
application of the warranties through
operating circular, clearinghouse rules,
or customer agreement. The group letter
also suggested that the drawer should
not be able to recover from a collecting
bank unless the drawer first has made
a claim against its bank.

The Board believes that proposed
§229.34(a)(2) is consistent with the
warranty flow set forth by section 5 of
the Check 21 Act and implemented by
§ 229.52(b) of subpart D, which was
intended to protect parties outside the
banking system from any undesirable
consequences resulting from check
truncation. In particular, existing laws,
including the UCC, may not adequately
protect drawers from harm resulting
from illegible images or incorrect MICR

lines on electronic checks or returned
checks derived from original checks. For
example, if the image is illegible, a
drawer may not be able to prove that a
check charged to the account for $1,500
was in fact written for $150. Moreover,
extending the warranties to drawers
could protect drawers against losses
incurred from being asked to pay an
item twice. Finally, extending the
warranties to drawers and owners of
checks could help the drawer or the
owner, respectively, in the event of the
failure of the paying bank or depositary
bank. The Board requests comment on
whether the drawer or owner of a check
should be required to make a claim
against his or her bank before making a
breach of warranty claim against a prior
collecting bank.

Under current § 229.37, the banks
exchanging electronic checks may vary
the effect of the warranties as between
themselves, but not with respect to
subsequent transferees that are not
bound by the agreement. If, however,
one of the parties to the agreement must
create a substitute check from the
electronic check or electronic returned
check, such a reconverting bank would
not be able to disclaim or vary the
substitute check warranties it makes.

6. Section 229.34(b)—Indemnity With
Respect to an Electronic Image or
Electronic Information Not Related to a
Paper Check

Proposed § 229.34(b) would provide
that a bank that transfers an electronic
image or electronic information that is
not derived from a paper check
indemnify the transferee bank, any
subsequent collecting bank, the paying
bank, and any subsequent returning
bank against any loss, claim, or damage
that results from the fact that the image
or information was not derived from a
paper check. This proposed indemnity
would protect a bank that receives an
electronically-created item from a
sending bank against any loss or damage
that results from the fact that there was
no original check corresponding to the
item that the sending bank transferred.
For example, a paying bank that
receives an electronic check file that
contains an eRCC might not know the
eRCC was not derived from a paper
RCC. That paying bank might try to
recover losses from an unauthorized
eRCC from prior banks that handled the
item through procedures offered by
collecting banks and check
clearinghouses, or the paying bank
might make a warranty claim. The
paying bank’s claims might fail as
invalid claims because the eRCC never
existed in paper form. The paying bank
could seek to be indemnified by the
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depositary bank under the proposed
indemnity in § 229.34(b) for the losses
caused by the fact that the item was
electronically created. The proposed
amount of this indemnity is set forth in
proposed § 229.34(i).

Indemnity recipients. The indemnity
in proposed § 229.34(b) would not flow
to the drawer, payee or depositary bank
of the item. The Board believes that the
payee and the depositary bank are in the
best position to know whether an item
is electronically created and to prevent
the item from entering the check-
collection system. For electronically-
created items, the payee should
reasonably be aware that the item was
electronically created (either because
the payee might have created the item
or because the payee received an image
instead of a paper check). The Board
believes that a depositary bank that
accepts an item for deposit
electronically should assume the risk
that the item was not derived from a
paper check. The Board expects that the
depositary bank can contractually
protect itself by, if necessary, modifying
the terms of its agreement with its
depositor that permits items to be
deposited electronically. Additionally,
for items electronically created by the
paying bank’s customer, the customer
introduces the item into the check
collection system. Therefore, the Board
does not believe it is appropriate for
subsequent banks handling the item to
indemnify those parties for losses.

In the case of an eRCC, the paying
bank’s customer, whose account will be
debited, may not be aware that the
payee created an electronic item rather
than a paper item. The warranties in
proposed § 229.34(b) would protect the
person whose account will be debited
because the item never existed in paper.
The paying bank’s customer, however,
should normally be made whole by the
paying bank for the unauthorized debit
in accordance with UCC 4-401 or
Regulation E (12 CFR part 1005),
assuming either is applicable. The
Board requests comment on whether it
is appropriate for the proposed
indemnity to flow to the person whose
account will be debited.

7. Section 229.34(c)—Transfer and
Presentment Warranties With Respect to
a Remotely Create Check

Proposed § 229.34(c) sets forth
without substantive change the
provisions of current § 229.34(d)
relating to the transfer and presentment
warranties made with respect to
remotely created checks.?4 The

94 A bank that transfers or presents a remotely
created check and receives settlement or other

proposed commentary to proposed
§229.34(c) would revise the current
commentary to current § 229.34(d) to
correspond to the Federal Trade
Commission’s proposed changes to its
Telemarketing Sales Rule, were the FTC
to adopt the rule as proposed. Among
other things, the FTC’s proposed
amendments would bar sellers and
telemarketers from creating RCCs as
payment for goods or services.95
Accordingly, the references in the
commentary to the Telemarketing Sales
Rule’s authorization requirements
would be unnecessary if the FTC were
to adopt its proposed rule.

8. Section 229.34(d)—Settlement
Amount, Encoding, and Offset
Warranties

In the 2011 proposal, the Board
proposed that the information encoded
after issue include information placed
“in the electronic information” of an
electronic item. This change would have
included information in an electronic
check or an electronic returned check
within the scope of the warranty. Two
commenters, including the group letter,
supported that proposal. One Reserve
Bank commenter noted, however, that
the language of the 2011 proposal might
be too broad, because it could be read
to include data in portions of an item’s
electronic information other than the
MICR line, such as indorsement records.
Proposed § 229.34(d)(3) would provide
that the information encoded after issue
in the MICR line of a check—which is
the information to which the warranty
applies—means any information that
could be encoded in the MICR line of a
paper check.

The current proposal, like the 2011
proposal, would provide that a bank
warrants that the information encoded
after issue is “accurate,” instead of
“correct.” The Board does not intend
this change to be substantive.

9. Section 229.34(e)—Returned Check
Warranties

Proposed § 229.34(e), like the similar
provisions of 2011 proposal, would
remove the warranty in current
§229.34(a)(1) that the paying bank has
returned a check within the deadline
specified in the Board’s Regulation J (12
CFR part 210), because that deadline
applies only to checks returned through

consideration warrants to the transferee bank, any
subsequent collecting bank, and the paying bank
that the person on whose account the remotely
created check is drawn authorized the issuance of
the check in the amount stated on the check and
to the payee stated on the check. See proposed
§229.34(c) (current § 229.34(d)).

95 The FTC’s proposed rule is available on the
FTC’s Web site at http://www.ftc.gov/0s/2013/05/
130521telemarketingsalesrulefrn.pdf.

Reserve Banks, and need not be
specified in Regulation CC. The group
letter supported this provision of the
2011 proposal.

10. Section 229.34(f)—Notice of
Nonpayment Warranties

Proposed § 229.34(f) under
Alternative 1 would retain warranties
similar to those set forth in current
§ 229.34(b) relating to notices of
nonpayment. By contrast, the 2011
proposal would have eliminated the
notice of nonpayment requirement and
related warranties. Similar to the
provisions of proposed § 229.34(e),
proposed § 229.34(f) would delete the
paying bank’s warranty that it will
return the check within its deadline
under Regulation J, because that
deadline applies only to checks
returned through Reserve Banks and
need not be specified in Regulation CC.

Proposed § 229.34(f)(2) would state
explicitly that the notice of nonpayment
warranties are not made with respect to
checks drawn on the Treasury of the
United States or U.S. Postal Service
money orders. The U.S. Treasury and
Postal Service are not “paying banks”
for purposes of subparts B and C of the
regulation; therefore, the notice-of-
nonpayment, same-day settlement, and
(current) expeditious-return
requirements do not apply to checks
drawn on the U.S. Treasury or U.S.
Postal Service money orders.96
Proposed § 229.34(f)(2) is consistent
proposed § 229.34(e) and current
§ 229.34(a), providing that returned
check warranties are not made with
respect to checks drawn on the Treasury
of the United States or U.S. Postal
Service money orders.

Under Alternative 2, proposed
§ 229.34(f) would be reserved, because
Alternative 2 does not include
provisions relating to notice of
nonpayment.

11. Section 229.34(g)—Truncating Bank
Indemnity

Proposed § 229.34(g) would
incorporate a new indemnity to be
provided by a depositary bank that
accepts a deposit of an electronic check
related to an original check. If such a
bank does not receive the original
check, receives settlement or other
consideration for an electronic check or
substitute check related to the original
check, and does not receive the check
returned unpaid, then that bank must
indemnify a depositary bank that
accepts the original check for deposit for

96 See current commentary to the definition of
“paying bank’ in current § 229.2(z). See also
current § 229.42.
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that depositary bank’s losses due to the
check having already been paid.

The Board’s reasons for proposing this
new indemnity are set forth in detail
above in connection with the discussion
on the framework for electronic checks
and returned checks within the
Overview of the 2013 Proposal. In brief,
the Board believes that a depositary
bank that receives the benefit of
permitting its customers to use remote
deposit capture should also internalize
any risk or cost to other banks
(specifically banks that accept original
checks) that may result from that
practice.

12. Section 229.34(h)—Damages for
Breach of Warranties

Proposed § 229.34(h) sets forth
without substantive change the
provisions of current § 229.34(e) relating
to damages for breach of the warranties
set forth in the section.

13. Section 229.34(i)—Indemnity
Amounts

Proposed § 229.34(i) would specify
the maximum amounts of the new
indemnities in proposed § 229.34(b) and
(g). Specifically, proposed § 229.34(i)
would provide that the indemnity
amount not exceed the sum of the
amount of the loss, up to the amount of
the settlement or other consideration
received by the indemnifying bank, and
interest and expenses (including costs
and reasonable attorney’s fees and other
expenses of representation). In addition,
proposed § 229.34(i) would subject the
indemnity to comparative negligence,
i.e., the indemnity amount would be
reduced by the portion of the
indemnified bank’s loss that is
attributable to the indemnified bank’s
negligence or failure to act in good faith.
Furthermore, proposed § 229.34(i)
would provide that the indemnity not
reduce the rights of a person under the
UCC or other applicable provision of
state or federal law, including
Regulation E.

Proposed § 229.34(i) is similar to the
indemnity amount in current
§229.53(b)(1)(ii) of subpart D with
respect to a substitute-check indemnity
claim in the absence of a substitute-
check warranty breach and the damages
for breaches of warranties in § 229.34.
The Board requests comment on
whether losses proximately caused from
not being able to make the warranty
claim should be interpreted to cover
damages awarded for violations of
Regulation E.

14. Section 229.34(j)—Tender of
Defense

Proposed § 229.34(j) would set forth,
without change, the provisions of
current § 229.34(f) relating to tender of
defense.

15. Section 229.34(k)—Notice of Claim

Proposed § 229.34(j) would set forth,
without change, the provisions of
current § 229.34(g) relating to notice of
claim.

16. Section 229.35—Indorsements

Current § 229.35(a) requires a bank
(other than the paying bank) that
handles a check to indorse the check in
a manner that permits a person to
interpret the indorsement in accordance
with the indorsement standard set forth
in appendix D to the regulation. Current
Appendix D pertains to indorsements
that banks apply to original checks and
substitute checks.

In 2011, the Board proposed to amend
Appendix D to require banks that
transfer electronic collection items or
electronic returns to other banks to
apply their indorsements electronically
in accordance with ANS X9.100-187,
unless the parties otherwise agree. The
2011 proposal would have amended the
related commentary to provide that, if a
depositary bank included an email
address or other electronic address in its
indorsement for delivery of electronic
returns, and had agreed to accept
electronic returns from the paying bank
or returning bank, the paying bank or
returning bank could send electronic
returns to such address. The 2011
proposal also would have clarified that
if the reconverting bank (the bank that
creates a substitute check) is a bank that
rejected a check submitted for deposit,
it must identify itself by applying its
routing number to the back of the check
and that, in this instance, the routing
number would be for identification
purposes only, and not an indorsement
or acceptance.

Two commenters, including the group
letter, generally supported the Board’s
proposed changes. One of these
commenters supported using ANS
X9.100-187 as the standard for applying
indorsements electronically; the other
stated that ANS X9.100-187 should
merely be an example of a permissible
agreed-upon standard. Five
commenters, including the group letter,
opposed the suggestion that a depositary
bank might include an email address or
electronic address in its indorsement.
One commenter supported the
clarification that a bank that rejects a
check submitted for deposit and creates
a substitute check must identify itself as

the reconverting bank on the back of the
check.

The current proposal would eliminate
Appendix D. The current proposal
instead would incorporate the substance
of the indorsement standards by
referring to them into proposed
§ 229.35(a). Specifically, proposed
§ 229.35(a) would require a bank (other
than a paying bank) that handles a
check during forward collection or a
returned check to indorse the check in
accordance with American National
Standard Specifications for Check
Indorsements, X9.100-111 (hereinafter
ANS X9.100-111) for a paper check,
ANS X9.100-140 for creating a
substitute check, and ANS X9.100-187
for an electronic check or electronic
returned check, unless the Board by rule
or order determines that different
standards apply or the parties otherwise
agree. The current proposal would also
delete substantial portions of the
commentary to current § 229.35(a)
discussing substantive aspects of
indorsements, such as the location and
content of banks’ indorsements, because
those specifics are set forth in the
applicable industry standard (or by the
agreement of the parties). Proposed
§229.35(d) would delete the reference
to Appendix D in current § 229.35(d).
The current proposal would not amend
current §§229.35(b) or (c).

When the current indorsement
standard in Appendix D became
effective in 2004 (concurrently with the
Check 21 Act), substitute checks were
new and banks were in the early stages
of establishing processes and systems to
create, indorse, and handle them. Banks
were also in the early stages of learning
how to apply indorsements and bank
identifications electronically, such that
they could later be applied to any
substitute check created. Since that
time, however, banks’ processes related
to substitute checks and applying
indorsements and identifications
electronically have become well
established. Further, industry standards
now set forth the specifics for how
banks should indorse, or identify
themselves on, original checks and
substitute checks they handle, substitute
checks that they create, and electronic
items they handle.

The proposed commentary to
proposed § 229.35(a) commentary notes
that ANS X9.100-187 is an industry
standard for handling checks
electronically, but that multiple
electronic check standards may exist
that would enable a receiving bank to
create a substitute check, and that the
parties may agree to send and receive
checks as electronic images and
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information that conform to a different
standard.

The proposed commentary to
proposed § 229.35(a) would also remove
the portions of the current commentary
that discuss allocation of liability under
§229.38(d), because those matters are
discussed in the proposed commentary
to proposed § 229.38. Finally, the
proposed commentary to proposed
§ 229.35(a) would move those portions
of the commentary that discuss
reconverting banks’ obligations at the
time they create a substitute check into
the proposed commentary to
§229.51(b), which discusses
reconverting-bank duties. For example,
as proposed in 2011, the proposed
§ 229.51(b) commentary notes that if the
reconverting bank is a bank that rejected
a check submitted for deposit, then its
routing number (with asterisks) on the
back of the check is for identification
only, and is not an indorsement or
acceptance.

The current proposal would make
clarifying changes throughout the
proposed commentary to proposed
§229.35. For example, in paragraph 5 in
the proposed commentary to
§ 229.35(b), the Board is proposing to
clarify the regulation’s use of the term
“final settlement.”

17. Section 229.36—Presentment and
Issuance of Checks

The current proposal would amend
current § 229.36(a), (b) and (f) and
would eliminate current § 229.36(e).

a. Section 229.36(a)—Receipt of
Electronic Checks

Proposed § 229.36(a) would provide
that a paying bank’s receipt of an
electronic check is governed by the
paying bank’s agreement with the
presenting bank. The proposed
commentary to proposed § 229.36(a)
would state that the terms of the
agreement are determined by the parties
and may include, for example, the
electronic address or electronic receipt
point at which the paying bank agrees
to accept electronic checks, as well as
when presentment occurs. The Board
does not believe that banks’ existing
practices for electronic check
presentment need be changed as a result
of the Board’s proposal.

b. Section 229.36(b)—Receipt of Paper
Checks

The current proposal would amend
current § 229.36(b) and its commentary
to make changes that are substantively
identical to those set forth in the 2011
proposal. The Board received no
comments in response to the changes in
the 2011 proposal that are set forth in

proposed § 229.36(b)(1) regarding the
locations at which a check in paper
form is considered received by the
paying bank. The Board also is
proposing to amend the commentary to
delete the statement about the tradeoff
between including an address on a
check, versus simply stating the name of
the bank to encourage wider currency of
the check, because the physical location
of a bank no longer limits the
acceptance of its checks.

Proposed § 229.36(b)(2) would permit
a paying bank to require that forward-
collection checks be separated from
returned checks, a provision that is not
in the current regulation but that was
included in the 2011 proposal. Two
commenters supported that aspect of the
2011 proposal. One Reserve Bank
commenter opposed it, stating that it
benefits a paying bank that requires
presentment of paper checks in a way
that contradicts the broader intent of the
proposal to encourage banks to send and
receive checks electronically. Proposed
§ 229.36(b)(2) accordingly would permit
a depositary bank to require that
returned checks be separated from
forward-collection checks. A paying
bank that has agreed to accept electronic
presentment might nonetheless receive
presentment in paper form (see
proposed § 229.36(d)), and having the
ability to require that paper forward-
collection checks be separated from
paper returned checks may benefit the
paying bank in such cases. The Board
requests comment on whether paying
banks should be permitted to require
that forward-collection checks be
separated from returned checks, and
consequently, whether depositary banks
should continue to be permitted to
require that forward-collection checks
be separated from returned checks.

c. Section 229.36(d)—Same-Day
Settlement

For the reasons discussed above in the
Overview of the 2013 Proposal, the
Board proposes to retain, without
substantive change, the current same-
day settlement provisions. The Board
proposes to clarify throughout proposed
§229.36(d) (current § 229.36(f)) that the
same-day settlement provisions apply
only to presentments of checks in paper
form. As described above under
proposed § 229.36(a), electronic check
presentment is governed by the paying
bank’s agreement with the presenting
bank.

Proposed § 229.36(d)(1), like the 2011
proposal, would remove the
requirement in that a paying bank
accept presentment for same-day
settlement at a location that 