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UNITED STATES SENTENCING
COMMISSION

Sentencing Guidelines for United
States Courts

AGENCY: United States Sentencing
Commission.

ACTION: Notice of proposed amendments
to sentencing guidelines, policy
statements, and commentary. Request
for public comment, including public
comment regarding retroactive
application of any of the proposed
amendments. Notice of public hearing.

SUMMARY: Pursuant to section 994(a),
(0), and (p) of title 28, United States
Code, the United States Sentencing
Commission is considering
promulgating certain amendments to the
sentencing guidelines, policy
statements, and commentary. This
notice sets forth the proposed
amendments and, for each proposed
amendment, a synopsis of the issues
addressed by that amendment. This
notice also sets forth a number of issues
for comment, some of which are set
forth together with the proposed
amendments; some of which are set
forth independent of any proposed
amendment; and one of which
(regarding retroactive application of
proposed amendments) is set forth in
the Supplementary Information portion
of this notice.

The proposed amendments and issues
for comment in this notice are as
follows:

(1) a proposed amendment to § 1B1.10
(Reduction in Term of Imprisonment as
a Result of Amended Guideline Range
(Policy Statement)) to respond to two
circuit conflicts involving the effect of a
mandatory minimum sentence on the
guideline range in resentencing
proceedings under 18 U.S.C.
§3582(c)(2);

(2) a proposed amendment to respond
to the new and expanded criminal
offenses and increased statutory
penalties provided by the Violence
Against Women Reauthorization Act of
2013, Public Law 113-B4 (March 7,
2013), including (A) options to amend
§§2A2.2 (Aggravated Assault), 2A2.3
(Minor Assault), and 2A6.2 (Stalking or
Domestic Violence) to address statutory
changes to 18 U.S.C. §§113, 2261,
2261A, and 2262, and (B) options to
amend Appendix A (Statutory Index) to
address certain offenses established or
affected by that Act, including 18 U.S.C.
§113, 1153, 1597, and 2423; 8 U.S.C.
§1375a; and 47 U.S.C. § 223, and related
issues for comment;

(3) a proposed amendment to the
guidelines applicable to drug offenses,

including (A) a detailed request for
comment on whether any changes
should be made to the Drug Quantity
Table in § 2D1.1 (Unlawful
Manufacturing, Importing, Exporting, or
Trafficking (Including Possession with
Intent to Commit These Offenses);
Attempt or Conspiracy) across drug
types; (B) a proposed amendment that
illustrates one possible set of changes to
the Drug Quantity Table in § 2D1.1,
together with conforming changes to the
chemical quantity tables in § 2D1.11
(Unlawfully Distributing, Importing,
Exporting or Possessing a Listed
Chemical; Attempt or Conspiracy); and
(C) an issue for comment on whether the
guidelines adequately address the
environmental and other harms of drug
production operations (including, in
particular, the cultivation of marihuana)
on public lands or while trespassing on
private property;

(4) a proposed amendment to § 2K2.1
(Unlawtful Receipt, Possession, or
Transportation of Firearms or
Ammunition; Prohibited Transactions
Involving Firearms or Ammunition) to
clarify how principles of relevant
conduct apply in cases in which the
defendant is convicted of a firearms
offense (e.g., being a felon in possession
of a firearm) in two situations: first,
when the defendant unlawfully
possessed one firearm on one occasion
and a different firearm on another
occasion (but was not necessarily
convicted of the second offense); and
second, when the defendant unlawfully
possessed a firearm and also used a
firearm in connection with another
offense, such as robbery or attempted
murder (but was not necessarily
convicted of the other offense), and
related issues for comment;

(5) a proposed amendment to § 2L.1.1
(Smuggling, Transporting, or Harboring
an Unlawful Alien) to address cases in
which aliens are transported through
dangerous terrain, e.g., along the
southern border of the United States,
and related issues for comment;

(6) a proposed amendment to address
differences among the circuits in the
calculation of the guideline range of
supervised release under § 5D1.2 (Term
of Supervised Release) in two situations:
first, when there is a statutory minimum
term of supervised release; and second,
when the instant offense of conviction
is failure to register as a sex offender
under 18 U.S.C. § 2250, and related
issues for comment; and

(7) a proposed amendment to § 5G1.3
(Imposition of a Sentence on a
Defendant Subject to an Undischarged
Term of Imprisonment) to address
certain types of cases in which the
defendant is subject to an undischarged

term of imprisonment, including (A) a
proposed change requiring the court to
account for an undischarged term of
imprisonment that is relevant conduct
to the instant federal offense of
conviction but does not result in a
Chapter Two or Chapter Three increase;
(B) a proposed change allowing the
court to account for an undischarged
state term of imprisonment that is
anticipated but not yet imposed; and (C)
a proposed change allowing the court to
adjust the sentence if the defendant is

a deportable alien who is likely to be
deported after imprisonment and is
serving an undischarged term of
imprisonment that resulted from an
unrelated offense, and related issues for
comment.

DATES: (1) Written Public Comment.—
Written public comment regarding the
proposed amendments and issues for
comment set forth in this notice,
including public comment regarding
retroactive application of any of the
proposed amendments, should be
received by the Commission not later
than March 18, 2014.

(2) Public Hearings.—The
Commission plans to hold public
hearings regarding the proposed
amendments and issues for comment set
forth in this notice. Specifically, a
public hearing on Proposed Amendment
2 of this notice (relating to the Violence
Against Women Act of 2013) and other
issues related to the reauthorization of
the Violence Against Women Act of
2013 will be held on February 13, 2014,
and a public hearing on other proposed
amendments will be held on March 13,
2014. Further information regarding the
public hearings, including requirements
for testifying and providing written
testimony, as well as the location, time,
and scope of the hearings, will be
provided by the Commission on its Web
site at www.ussc.gov.

ADDRESSES: Public comment should be
sent to the Commission by electronic
mail or regular mail. The email address
for public comment is Public_
Comment@ussc.gov. The regular mail
address for public comment is United
States Sentencing Commission, One
Columbus Circle, NE., Suite 2-500,
Washington, DC 20002—-8002, Attention:
Public Affairs.

FOR FURTHER INFORMATION CONTACT:
Jeanne Doherty, Public Affairs Officer,
(202) 502-4502, pubaffairs@ussc.gov.
SUPPLEMENTARY INFORMATION: The
United States Sentencing Commission is
an independent agency in the judicial
branch of the United States
Government. The Commission
promulgates sentencing guidelines and
policy statements for federal courts
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pursuant to 28 U.S.C. §994(a). The
Commission also periodically reviews
and revises previously promulgated
guidelines pursuant to 28 U.S.C.

§ 994(0) and submits guideline
amendments to the Congress not later
than the first day of May each year
pursuant to 28 U.S.C. § 994(p).

The proposed amendments in this
notice are presented in one of two
formats. First, some of the amendments
are proposed as specific revisions to a
guideline or commentary. Bracketed text
within a proposed amendment indicates
a heightened interest on the
Commission’s part in comment and
suggestions regarding alternative policy
choices; for example, a proposed
enhancement of [2][4][6] levels indicates
that the Commission is considering, and
invites comment on, alternative policy
choices regarding the appropriate level
of enhancement. Similarly, bracketed
text within a specific offense
characteristic or application note means
that the Commission specifically invites
comment on whether the proposed
provision is appropriate. Second, the
Commission has highlighted certain
issues for comment and invites
suggestions on how the Commission
should respond to those issues.

The Commission requests public
comment regarding whether, pursuant
to 18 U.S.C. §3582(c)(2) and 28 U.S.C.
§ 994(u), any proposed amendment
published in this notice should be
included in subsection (c) of § 1B1.10
(Reduction in Term of Imprisonment as
a Result of Amended Guideline Range
(Policy Statement)) as an amendment
that may be applied retroactively to
previously sentenced defendants. The
Commission lists in § 1B1.10(c) the
specific guideline amendments that the
court may apply retroactively under 18
U.S.C. § 3582(c)(2). The background
commentary to § 1B1.10 lists the
purpose of the amendment, the
magnitude of the change in the
guideline range made by the
amendment, and the difficulty of
applying the amendment retroactively
to determine an amended guideline
range under § 1B1.10(b) as among the
factors the Commission considers in
selecting the amendments included in
§ 1B1.10(c). To the extent practicable,
public comment should address each of
these factors.

Additional information pertaining to
the proposed amendments described in
this notice may be accessed through the
Commission’s Web site at
WWW.USSC.GOV.

Authority: 28 U.S.C. § 994(a), (0), (p), (x);
USSC Rules of Practice and Procedure, Rule
4.4.

Patti B. Saris,
Chair.

1. 1B1.10

Synopsis of Proposed Amendment:
This proposed amendment responds to
two circuit conflicts involving the effect
of a mandatory minimum sentence on
the guideline range in resentencing
proceedings under 18 U.S.C.
§3582(c)(2) and the Commission’s
policy statement at § 1B1.10 (Reduction
in Term of Imprisonment as a Result of
Amended Guideline Range).

Section 3582(c)(2) authorizes the
court to reduce a defendant’s term of
imprisonment if the defendant’s
sentence was based on a sentencing
range that has subsequently been
lowered by the Sentencing Commission
and the reduction is consistent with
applicable policy statements issued by
the Commission. The applicable policy
statement is § 1B1.10, which provides
guidance and limitations for a court in
such a proceeding. Effective November
1, 2011, the Commission promulgated
Amendment 750, which made a series
of changes to the drug guidelines to
implement the Fair Sentencing Act of
2010, and Amendment 759, which made
two parts of Amendment 750 available
for retroactive application. Amendment
759 also revised § 1B1.10 to provide that
the new sentence may not be lower than
the amended guideline range unless the
original sentence was below the original
guideline range because of a government
motion for substantial assistance. In
such a case, “a reduction comparably
less than the amended guideline range”
may be appropriate. See
§ 1B1.10(b)(2)(B). Circuits are now split
over how to apply § 1B1.10(b)(2)(B) in
two situations.

Original Guideline Range Above the
Mandatory Minimum

First, there are cases in which the
defendant’s original guideline range was
above the mandatory minimum but the
defendant received a sentence below the
mandatory minimum pursuant to a
government motion for substantial
assistance. For example, consider a case
in which the mandatory minimum was
240 months, the original guideline range
was 262 to 327 months, and the
defendant’s original sentence was 160
months, representing a 39 percent
reduction for substantial assistance
below the bottom of the guideline range.
On resentencing pursuant to
Amendment 750, the amended
guideline range as determined on the
Sentencing Table is 168 to 210 months,

but after application of the “trumping”
mechanism in § 5G1.1 (Sentencing on a
Single Count of Conviction), the
mandatory minimum sentence of 240
months is the guideline sentence. See
§5G1.1(b). Section 1B1.10(b)(2)(B)
provides that such a defendant may
receive a comparable 39 percent
reduction from the bottom of the
amended guideline range, but circuits
are split over what to use as the bottom
of the range.

The Eighth Circuit has taken the view
that the bottom of the amended
guideline range in such a case would be
240 months, i.e., the guideline sentence
that results after application of the
“trumping” mechanism in § 5G1.1. See
United States v. Golden, 709 F.3d 1229,
1231-33 (8th Cir. 2013). In contrast, the
Seventh Circuit has taken the view that
the bottom of the amended guideline
range in such a case would be 168
months, i.e., the bottom of the amended
range as determined by the Sentencing
Table, without application of the
“trumping” mechanism in § 5G1.1. See
United States v. Wren, 706 F.3d 861,
863 (7th Cir. 2013). Each circuit found
support for its view in an Eleventh
Circuit decision, United States v.
Liberse, 688 F.3d 1198 (11th Cir. 2012),
which also discussed this issue.

Bottom of Original Guideline Range
Below the Mandatory Minimum

Second, there are cases in which the
defendant’s original guideline range as
determined by the Sentencing Table
was, at least in part, below the
mandatory minimum, and the defendant
received a sentence below the
mandatory minimum pursuant to a
government motion for substantial
assistance. In these cases, the
“trumping” mechanism in §5G1.1
operated at the original sentence to
restrict the guideline range to be no less
than the mandatory minimum.

For example, consider a case in which
the original Sentencing Table guideline
range was 140 to 175 months but the
mandatory minimum was 240 months,
resulting (after operation of § 5G1.1) in
a guideline sentence of 240 months. The
defendant’s original sentence was 96
months, representing a 60 percent
reduction for substantial assistance
below the statutory and guideline
minimum. On resentencing, the
amended Sentencing Table guideline
range is 110 to 137 months, resulting
(after operation of §5G1.1) in a
guideline sentence of 240 months.
Section 1B1.10(b)(2)(B) provides that
such a defendant may receive a
reduction from the bottom of the
amended guideline range, but circuits
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are split over what to use as the bottom
of the range.

The Eleventh Gircuit, the Sixth
Circuit, and the Second Circuit have
taken the view that the bottom of the
amended range in such a case would
remain 240 months, i.e., the guideline
sentence that results after application of
the “trumping” mechanism in § 5G1.1.
See United States v. Glover, 686 F.3d
1203, 1208 (11th Cir. 2012); United
States v. Joiner, 727 F.3d 601 (6th Cir.
2013); United States v. Johnson, 732
F.3d 109 (2d Cir. 2013). Under these
decisions, the defendant in the example
would have an original range of 240
months and an amended range of 240
months, and would not be eligible for
any reduction because the range has not
been lowered.

In contrast, the Third Circuit and the
District of Columbia Circuit have taken
the view that the bottom of the amended
range in such a case would be 110
months, i.e., the bottom of the
Sentencing Table guideline range. See
United States v. Savani, 733 F.3d 56,
66—7 (3d Cir. 2013); In re Sealed Case,
722 F.3d 361, 369-70 (D.C. Cir. 2013).

The proposed amendment presents
two options for responding to these
conflicts:

Option 1 would generally adopt the
approach of the Third Circuit in Savani
and the District of Columbia Circuit in
In re Sealed Case. It would amend
§ 1B1.10 to specify that, if the case
involves a statutorily required minimum
sentence and the court had the authority
to impose a sentence below the
statutorily required minimum sentence
pursuant to a government motion to
reflect the defendant’s substantial
assistance to authorities, then for
purposes of § 1B1.10 the amended
guideline range shall be determined
without regard to the operation of
§5G1.1 and §5G1.2.

Option 2 would generally adopt the
approach of the Eleventh Circuit in
Glover, the Sixth Circuit in Joiner, and
the Second Circuit in Johnson, which is
also consistent with the approach of the
Eighth Circuit in Golden. It would
amend § 1B1.10 to specify that, if the
case involves a statutorily required
minimum sentence and the court had
the authority to impose a sentence
below the statutorily required minimum
sentence pursuant to a government
motion to reflect the defendant’s
substantial assistance to authorities,
then for purposes of § 1B1.10 the
amended guideline range shall be
determined after operation of § 5G1.1 or
§5G1.2, as appropriate.

Each option also adds commentary
with examples.

Proposed Amendment

Section 1B1.10 is amended in each of
subsections (a)(1), (a)(2)(A), (a)(2)(B),
and (b)(1) by striking ““subsection (c)”
each place such term appears and
inserting “subsection (d)”’; by
redesignating subsection (c) as
subsection (d); and by inserting after
subsection (b) the following new
subsection (c) (within which two
options are provided):

“(c) Cases Involving Mandatory
Minimum Sentences and Substantial
Assistance.—If the case involves a
statutorily required minimum sentence
and the court had the authority to
impose a sentence below the statutorily
required minimum sentence pursuant to
a government motion to reflect the
defendant’s substantial assistance to
authorities, then for purposes of this
policy statement:

[Option 1:

the amended guideline range shall be
determined without regard to the
operation of § 5G1.1 (Sentencing on a
Single Count of Conviction) and § 5G1.2
(Sentencing on Multiple Counts of
Conviction).]

[Option 2:

the amended guideline range shall be
determined after operation of § 5G1.1
(Sentencing on a Single Count of
Conviction) or § 5G1.2 (Sentencing on
Multiple Counts of Conviction), as
appropriate.]”.

The Commentary to § 1B1.10
captioned “Application Notes” is
amended in Notes 1(A), 2, and 4 by
striking “‘subsection (c)”” each place
such term appears and inserting
“subsection (d)”’; by redesignating Notes
4 through 6 as Notes 5 through 7,
respectively; and by inserting after Note
3 the following new Note 4 (within
which, two options are provided,
corresponding to the two options
provided above):

“4. Application of Subsection (c)—As
stated in subsection (c), if the case
involves a statutorily required minimum
sentence and the court had the authority
to impose a sentence below the
statutorily required minimum sentence
pursuant to a government motion to
reflect the defendant’s substantial
assistance to authorities, then for
purposes of this policy statement:

[Option 1, continued:

the amended guideline range shall be
determined without regard to the
operation of § 5G1.1 (Sentencing on a
Single Count of Conviction) and § 5G1.2
(Sentencing on Multiple Counts of
Conviction). For example:

(A) Defendant A is subject to a
mandatory minimum term of
imprisonment of 120 months. The
original guideline range at the time of
sentencing was 135 to 168 months,
which is entirely above the mandatory
minimum, and the court imposed a
sentence of 101 months pursuant to a
government motion to reflect the
defendant’s substantial assistance to
authorities. The court determines that
the amended guideline range as
calculated on the Sentencing Table is
108 to 135 months. Ordinarily, § 5G1.1
would operate to restrict the amended
guideline range to 120 to 135 months, to
reflect the mandatory minimum term of
imprisonment. For purposes of this
policy statement, however, the amended
guideline range remains 108 to 135
months.

To the extent the court considers it
appropriate to provide a reduction
comparably less than the amended
guideline range pursuant to subsection
(b)(2)(B), Defendant A’s original
sentence of 101 months amounted to a
reduction of approximately 25 percent
below the minimum of the original
guideline range of 135 months.
Therefore, an amended sentence of 81
months (representing a reduction of
approximately 25 percent below the
minimum of the amended guideline
range of 108 months) would amount to
a comparable reduction and may be
appropriate.

(B) Defendant B is subject to a
mandatory minimum term of
imprisonment of 120 months. The
original guideline range at the time of
sentencing (as calculated on the
Sentencing Table) was 108 to 135
months, which was restricted by
operation of § 5G1.1 to a range of 120 to
135 months. See § 5G1.1(c)(2). The court
imposed a sentence of 90 months
pursuant to a government motion to
reflect the defendant’s substantial
assistance to authorities. The court
determines that the amended guideline
range as calculated on the Sentencing
Table is 87 to 108 months. Ordinarily,
§5G1.1 would operate to restrict the
amended guideline range to precisely
120 months, to reflect the mandatory
minimum term of imprisonment. See
§ 5G1.1(b). For purposes of this policy
statement, however, the amended
guideline range is considered to be 87
to 108 months (i.e., unrestricted by
operation of § 5G1.1 and the statutory
minimum of 120 months).

To the extent the court considers it
appropriate to provide a reduction
comparably less than the amended
guideline range pursuant to subsection
(b)(2)(B), Defendant B’s original
sentence of 90 months amounted to a
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reduction of approximately 25 percent
below the original guideline range of
120 months. Therefore, an amended
sentence of 65 months (representing a
reduction of approximately 25 percent
below the minimum of the amended
guideline range of 87 months) would
amount to a comparable reduction and
may be appropriate.]

[Option 2, continued:

the amended guideline range shall be
determined after operation of § 5G1.1
(Sentencing on a Single Count of
Conviction) or § 5G1.2 (Sentencing on
Multiple Counts of Conviction), as
appropriate. For example:

(A) Defendant A is subject to a
mandatory minimum term of
imprisonment of 120 months. The
original guideline range at the time of
sentencing was 135 to 168 months,
which is entirely above the mandatory
minimum, and the court imposed a
sentence of 101 months pursuant to a
government motion to reflect the
defendant’s substantial assistance to
authorities. The court determines that
the amended guideline range as
calculated on the Sentencing Table is
108 to 135 months. For purposes of this
policy statement, the amended
guideline range is considered to be 120
to 135 months (i.e., restricted by
operation of § 5G1.1 to reflect the
statutory minimum of 120 months).

To the extent the court considers it
appropriate to provide a reduction
comparably less than the amended
guideline range pursuant to subsection
(b)(2)(B), Defendant A’s original
sentence of 101 months amounted to a
reduction of approximately 25 percent
below the minimum of the original
guideline range of 135 months.
Therefore, an amended sentence of 90
months (representing a reduction of 25
percent below the minimum of the
amended guideline range of 120
months) would amount to a comparable
reduction and may be appropriate.

(B) Defendant B is subject to a
mandatory minimum term of
imprisonment of 120 months. The
original guideline range at the time of
sentencing (as calculated on the
Sentencing Table) was 108 to 135
months, which was restricted by
operation of § 5G1.1 to a range of 120 to
135 months. See §5G1.1(c)(2). The court
imposed a sentence of 90 months
pursuant to a government motion to
reflect the defendant’s substantial
assistance to authorities. The court
determines that the amended guideline
range as calculated on the Sentencing
Table is 87 to 108 months. For purposes
of this policy statement, the amended
guideline range is considered to be

precisely 120 months (i.e., restricted by
operation of § 5G1.1 to reflect the
statutory minimum of 120 months).

To the extent the court considers it
appropriate to provide a reduction
comparably less than the amended
guideline range pursuant to subsection
(b)(2)(B), Defendant B’s original
sentence of 90 months amounted to a
reduction of 25 percent below the
minimum of the original guideline range
of 120 months. However, subsection
(b)(2)(B) precludes this defendant from
receiving any further reduction, because
the point from which any comparable
reduction would be determined has not
changed; the minimum of the original
guideline range (120 months) and the
minimum of the amended guideline
range (120 months) are the same, so any
comparable reduction that may be
appropriate under subsection (b)(2)(B)
would be equivalent to the reduction
Defendant B already received in the
original sentence of 90 months.]”.

The Commentary to § 1B1.10
captioned ‘“Background” is amended by
striking ““subsection (c)”’ both places
such term appears and inserting
“subsection (d)”.

2. Violence Against Women
Reauthorization Act

Synopsis of Proposed Amendment:
This proposed amendment responds to
the Violence Against Women
Reauthorization Act of 2013, Public Law
113—4 (March 7, 2013), which, among
other things, provided new and
expanded criminal offenses and
increased penalties for certain crimes
involving assault, sexual abuse, stalking,
domestic violence, harassment, and
human trafficking. Issues for comment
are also included.

This proposed amendment and issues
for comment address the issues raised
by the statutory changes made by the
Act in the following manner:

(A) 18 U.S.C. § 113 (Assaults Within
Maritime and Territorial Jurisdiction)

Synopsis of Proposed Amendment:
This part of the proposed amendment
addresses changes to 18 U.S.C. § 113
(Assaults within maritime and territorial
jurisdiction). Section 113 sets forth a
range of penalties for assaults within the
special maritime and territorial
jurisdiction of the United States. This
jurisdiction is defined by statute to
include, among other things, maritime
areas such as the high seas; land areas
such as federal lands and buildings;
federal holdings overseas such as
diplomatic missions and military bases;
and aircraft, vessels, and space vehicles
belonging to the federal government, as
well as certain other aircraft, vessels,

and space vehicles. See 18 U.S.C. § 7.
Section 113 also applies to assaults
committed by Indians or non-Indians
within Indian country. See 18 U.S.C.

§ 1153 (Offenses committed within
Indian country), commonly referred to
as the Major Crimes Act, and 18 U.S.C.
§ 1152, commonly referred to as the
General Crimes Act.

Before enactment of the Act, section
113(a) contained seven paragraphs, (1)
through (7). Each of these paragraphs
applies to certain types of assault and
provides a statutory maximum term of
imprisonment. Most of these paragraphs
are referenced in Appendix A (Statutory
Index) to specific offense guidelines in
Chapter Two, Part A. The Act revised
certain paragraphs and added a new
paragraph (8).

Sec. 113(a)(1) Assault With Intent To
Commit Sexual Abuse (20-Year
Maximum)

Before enactment of the Act, section
113(a)(1) applied to assault with intent
to commit murder and provided a
statutory maximum term of
imprisonment of 20 years. Section
113(a)(1) is referenced in Appendix A to
§2A2.1 (Assault with Intent to Commit
Murder; Attempted Murder).

The Act expanded section 113(a)(1) so
that it applies not only to assault with
intent to commit murder, but also to
assault with intent to commit a violation
of section 2241 (Aggravated sexual
abuse) or 2242 (Sexual abuse). The
proposed amendment amends
Appendix A so that section 113(a)(1) is
also referenced to § 2A3.1 (Criminal
Sexual Abuse; Attempt to Commit
Criminal Sexual Abuse), which is the
guideline to which offenses under
sections 2241 and 2242 are referenced.

Sec. 113(a)(2) Assault With Intent To
Commit Certain Sex Offenses (10-Year
Maximum)

Before enactment of the Act, section
113(a)(2) applied to assault with intent
to commit any felony, except murder or
a felony under chapter 109A, and
provided a statutory maximum term of
imprisonment of 10 years. Felonies
under chapter 109A include violations
of sections 2241, 2242, 2243 (Sexual
abuse of a minor or ward), and 2244
(Abusive sexual contact). Section
113(a)(2) is referenced in Appendix A to
§2A2.2 (Aggravated Assault).

The Act expanded the scope of
section 113(a)(2) by narrowing the
chapter 109A exception. Section
113(a)(2) now applies to assault with
intent to commit any felony, except
murder or a violation of section 2241 or
2242. The effect of this change is that an
assault with intent to commit a felony
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violation of section 2243 or 2244 may
now be prosecuted under section
113(a)(2). The proposed amendment
amends Appendix A so that section
113(a)(2) is referenced not only to
§2A2.2 but also to §§2A3.2, 2A3.3, and
2A3.4 (i.e., the guidelines to which
offenses under sections 2243 and 2244
are referenced).

Sec. 113(a)(4) Assault by Striking,
Beating, or Wounding (1-Year
Maximum)

Section 113(a)(4) applies to assault by
striking, beating, or wounding. Before
the Act it provided a statutory
maximum term of imprisonment of 6
months. Section 113(a)(4) is not
referenced in Appendix A.

The Act increased the statutory
maximum term of imprisonment to 1
year. The proposed amendment amends
Appendix A to reference section
113(a)(4) to § 2A2.3 (Minor Assault).

Sec. 113(a)(7) Assault Resulting in
Substantial Bodily Injury to Spouse,
Intimate Partner, or Dating Partner (5-
Year Maximum)

Before enactment of the Act, section
113(a)(7) applied to assault resulting in
substantial bodily injury to an
individual who has not attained the age
of 16 years, and provided a statutory
maximum term of imprisonment of 5
years. Section 113(a)(7) is referenced in
Appendix A (Statutory Index) to
§ 2A2.3. Among other things, §2A2.3
has a 4-level enhancement if the offense
resulted in substantial bodily injury to
an individual who has not attained the
age of 16 years.

The Act expanded section 113(a)(7) so
that it also applies to assault resulting
in substantial bodily injury to a spouse
or intimate partner or dating partner.
The proposed amendment amends
§ 2A2.3 to broaden the scope of the 4-
level enhancement. Two options are
presented:

Option 1 broadens the scope of the 4-
level enhancement so that it applies not
only to a case in which the offense
resulted in substantial bodily injury to
an individual who has not attained the
age of 16 years, but also to a case in
which the offense resulted in substantial
bodily injury to a spouse or intimate
partner or dating partner.

Option 2 broadens the scope of the 4-
level enhancement so that it applies to
any case in which the offense resulted
in substantial bodily injury.

In addition, the proposed amendment
brackets the possibility of amending
Appendix A to provide that offenses
under section 113(a)(7) would also be
referenced to § 2A6.2 (Stalking or
Domestic Violence).

Sec. 113(a)(8) Assault of a Spouse,
Intimate Partner, or Dating Partner by
Strangling or Suffocating (10-Year
Maximum)

Section 113(a)(8) is a new provision
established by the Act. It applies to
assault of a spouse, intimate partner, or
dating partner by strangling, suffocating,
or attempting to strangle or suffocate,
and provides a statutory maximum term
of imprisonment of 10 years.

The proposed amendment makes
three changes to address section
113(a)(8). First, it amends Appendix A
to reference section 113(a)(8) to § 2A2.2.

Second, as a conforming change, it
amends the Commentary to § 2A2.2 to
provide that the term “aggravated
assault” includes an assault involving
strangulation, suffocation, or an attempt
to strangle or suffocate.

Third, the proposed amendment adds
a new specific offense characteristic to
§2A2.2. Two options are presented:

Option 1 provides an enhancement of
[3] to [7] levels if the bodily injury
enhancement in subsection (b)(3) does
not apply and the offense involved
strangling, suffocating, or attempting to
strangle or suffocate.

Option 2 provides an enhancement of
[3] to [7] levels if the offense involves
strangling, suffocating, or attempting to
strangle or suffocate. It brackets the
possibility of limiting the cumulative
impact of the bodily injury
enhancement in subsection (b)(3) and
this new enhancement to [10]-[12]
levels. (Note that the guideline already
contains a provision limiting the
cumulative impact of subsections (b)(2)
and (b)(3) to not more than 10 levels.)

In addition, the proposed amendment
brackets the possibility of amending
Appendix A to provide offenses under
section 113(a)(8) with a reference to
§ 2A6.2 (Stalking or Domestic Violence).
Section 2A6.2 has a 2-level
enhancement that applies if the offense
involved an aggravating factor such as
bodily injury, and a 4-level
enhancement that applies if the offense
involved more than one such
aggravating factor. The proposed
amendment amends § 2A6.2 to provide
that the enhancement also applies if the
offense involved strangling, suffocating,
or attempting to strangle or suffocate.
Two options are presented:

Option 1 would establish strangling,
suffocating, or attempting to strangle or
suffocate as a separate new aggravating
factor. Under this option, a case that
involves this factor would receive the 2-
level enhancement, and a case that
involves both this factor and another
factor (such as bodily injury) would
receive the 4-level enhancement.

Option 2 would incorporate
strangling, suffocating, or attempting to
strangle or suffocate within the existing
aggravating factor for bodily injury.
Under this option, a case that involves
both bodily injury and strangling or
suffocating would receive the 2-level
enhancement rather than a 4-level
enhancement.

Following the proposed amendment
are issues for comment on whether
certain other changes to the guidelines
are appropriate to respond to these and
other changes to section 113.

Proposed Amendment

Section 2A2.2(b) is amended by
redesignating paragraphs (4) through (6)
as paragraphs (5) through (7),
respectively; and by inserting after
paragraph (3) the following new
paragraph (4) (two options are
provided):

[Option 1:

“(4) If (A) subdivision (3) does not
apply; and (B) the offense involved
assault by strangling, suffocating, or
attempting to strangle or suffocate,
increase by [3]-7] levels.”]

[Option 2:

‘“(4) If the offense involved assault by
strangling, suffocating, or attempting to
strangle or suffocate, increase by [3]-[7]
levels. [However, the cumulative
adjustments from application of
subdivisions (3) and (4) shall not exceed
[10]-12] levels.]]”.

The Commentary to § 2A2.2 captioned
“Application Notes” is amended in
Note 1 by striking “or” before “(C)”’; by
inserting after ““(C)” the following:
“strangling, suffocating, or attempting to
strangle or suffocate; or (D)”’; and by
adding at the end the following new
paragraph:

‘ ‘Strangling’ and ‘suffocating’ have
the meaning given those terms in 18
U.S.C. §113.”;

and in Note 4 by striking “(b)(6)” and
inserting “(b)(7)”.

The Commentary to § 2A2.2 captioned
“Background” is amended in the first
paragraph by striking the comma after
“serious bodily injury” and inserting a
semicolon, and by striking the comma
after ““cause bodily injury” and inserting
““; strangling, suffocating, or attempting
to strangle or suffocate;”;

and in the paragraph that begins
“Subsection” by striking ““(b)(6)” both
places such term appears and inserting

“(b)(7)”.

Section 2A2.3 is amended as follows
(two options are provided):
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[Option 1:

Section 2A2.3(b)(1) is amended by
inserting after “‘substantial bodily injury
to” the following: “a spouse or intimate
partner, a dating partner, or”.

The Commentary to § 2A2.3 captioned
“Application Notes” is amended in
Note 1 by inserting after the paragraph
that begins *“ ‘Minor assault’ means” the
following new paragraph:

‘“ ‘Spouse,” ‘intimate partner,” and
‘dating partner’ have the meaning given
those terms in 18 U.S.C. § 2266.”]

[Option 2:

Section 2A2.3(b)(1) is amended by
striking “to an individual under the age
of sixteen years”.]

Section 2A6.2 is amended as follows
(two options are provided):

[Option 1:

Section 2A6.2(b)(1) is amended by
striking “(D)” and inserting “(E)”’; by
inserting after “(C)”’ the following:
“strangling, suffocating, or attempting to
strangle or suffocate; (D)”’; and by
striking “‘these aggravating factors’” and
inserting “subdivisions (A), (B), (C), (D),
or (E)”.

The Commentary to § 2A6.2 captioned
“Application Notes” is amended in
Note 1 by adding at the end the
following new paragraph:

“ ‘Strangling’ and ‘suffocating’ have the
meaning given those terms in 18 U.S.C.
§113.7;

and in Notes 3 and 4 by striking
“(b)(1)(D)”” each place such term
appears and inserting “(b)(1)(E)”.]

[Option 2:

Section 2A6.2(b)(1)(B) is amended by
inserting after “bodily injury” the
following: “‘or strangling, suffocating, or
attempting to strangle or suffocate”’; and
by striking ‘““these aggravating factors”
and inserting “‘subdivisions (A), (B), (C),
or (D).

The Commentary to § 2A6.2 captioned
“Application Notes” is amended in
Note 1 by adding at the end the
following new paragraph:

“ ‘Strangling’ and ‘suffocating’ have the
meaning given those terms in 18 U.S.C.
§113.”]

Appendix A (Statutory Index) is
amended in the line referenced to 18
U.S.C. §113(a)(1) by adding ““, 2A3.1” at
the end;
in the line referenced to 18 U.S.C.

§ 113(a)(2) by adding ““, 2A3.2, 2A3.3,
2A3.4” at the end;

after the line referenced to 18 U.S.C.
§ 113(a)(3) by inserting the following
new line reference:

“18 U.S.C. § 113(a)(4) 2A2.3";

in the line referenced to 18 U.S.C.
§113(a)(7) by adding “[, 2A6.2]” at the
end;

and after the line referenced to 18 U.S.C.
§ 113(a)(7) by inserting the following
new line reference:

“18 U.S.C. §113(a)(8) 2A2.2 [, 2A6.2]".

Issues for Comment:

1. Offenses Involving Strangulation,
Suffocation, or Attempting to Strangle
or Suffocate Under Section 113(a)(8). In
light of the new offense at section
113(a)(8) made by the Act, a defendant
who commits an assault of a spouse,
intimate partner, or dating partner (as
defined by the statute) by strangling,
suffocating, or attempting to strangle or
suffocate may be prosecuted under
section 113 with a statutory maximum
term of imprisonment of 10 years.

The Commission seeks comment on
how, if at all, the guidelines should be
amended to address cases involving
strangling, suffocating, or attempting to
strangle or suffocate. Are the existing
provisions in the guidelines, such as the
enhancements for bodily injury,
adequate to address these cases? If not,
how should the Commission amend the
guidelines to address this factor?

In particular, should the Commission
provide a new enhancement of [3]-[7]
levels that applies if the offense
involves strangling, suffocating, or
attempting to strangle or suffocate? If so,
how should such an enhancement
interact with the existing enhancements,
such as the weapon enhancement and
the bodily injury enhancement? For
example, should the new enhancement
be cumulative with those
enhancements, or should it interact with
those enhancements in some other way,
e.g., by applying only if the bodily
injury enhancement does not apply, or
by establishing a “cap” of [10]-[12]
levels on its cumulative impact with
those enhancements?

In addition, should such a new
enhancement apply only to cases
described in the statute (i.e., cases in
which the victim was a spouse, intimate
partner, or dating partner), or should it
apply to any cases involving strangling,
suffocating, or attempting to strangle or
suffocate?

Finally, should the new offense be
referenced in Appendix A (Statutory
Index) to the aggravated assault
guideline, to the domestic violence
guideline, or to both guidelines? To the
extent the offense is referenced to the
domestic violence guideline, how, if it
all, should that guideline be amended to
address cases involving strangling,
suffocating, or attempting to strangle or
suffocate?

2. Supervised Release. The
Commission seeks comment on the
imposition of supervised release in
cases involving domestic violence, e.g.,
cases in which the defendant was
convicted of an assault offense or a
domestic violence or stalking offense.
Section 5D1.1 (Imposition of a Term of
Supervised Release) requires the court
to impose a term of supervised release
only when required by statute or when
a sentence of imprisonment of more
than one year is imposed. Should the
Commission provide additional
guidance on the imposition of
supervised release (or on the length of
a term of supervised release) in cases
involving domestic violence? How, if at
all, should the Commission amend the
guidelines to address the imposition of
supervised release in such cases?

3. Assault With Intent to Commit
Certain Sex Offenses Under Section
113(a)(1) and (2). In light of the changes
to section 113(a)(1) and (2) made by the
Act, a defendant who commits an
assault with intent to commit certain
sex offenses may now be prosecuted
under section 113.

The Commission invites comment on
offenses involving an assault with intent
to commit a sex offense (as described in
section 113(a)(1) and (2)) and how the
guidelines should address such
offenses. In particular:

(A) To what extent should an assault
with intent to commit a sex offense be
treated by the guidelines as a type of
assault, and to what extent as a type of
attempted sex offense? For example, the
proposed amendment would amend
Appendix A (Statutory Index) to
provide references to one or more sex
offense guidelines. Should the
Commission instead, or in addition,
provide references to one or more
assault guidelines?

To the extent offenses under section
113(a)(1) and (2) are referenced to one
or more sex offense guidelines, what
changes, if any, to those guidelines
would be appropriate to account for
offenses under section 113(a)(1) and (2)?

Likewise, to the extent offenses under
section 113(a)(1) and (2) are referenced
to one or more assault guidelines, what
changes, if any, to those guidelines
would be appropriate to account for
offenses under section 113(a)(1) and (2)?
For example, should the Commission
provide a new enhancement of [2][4][6]
levels to account for an assault with an
intent to commit a sex offense, or
should the 