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SUMMARY: This final rule amends the
Medicaid regulations to define and
describe state plan section 1915(i) home
and community-based services (HCBS)
under the Social Security Act (the Act)
amended by the Affordable Care Act.
This rule offers states new flexibilities
in providing necessary and appropriate
services to elderly and disabled
populations. This rule describes
Medicaid coverage of the optional state
plan benefit to furnish home and
community based-services and draw
federal matching funds.

This rule also provides for a 5-year
duration for certain demonstration
projects or waivers at the discretion of
the Secretary, when they provide
medical assistance for individuals
dually eligible for Medicaid and
Medicare benefits, includes payment
reassignment provisions because state
Medicaid programs often operate as the
primary or only payer for the class of
practitioners that includes HCBS
providers, and amends Medicaid
regulations to provide home and
community-based setting requirements
related to the Affordable Care Act for
Community First Choice State plan
option. This final rule also makes
several important changes to the
regulations implementing Medicaid
1915(c) HCBS waivers.

DATES: Effective Date: These regulations
are effective on March 17, 2014.
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Acronyms

Because of the many terms to which we
refer by acronym in this final rule, we are
listing the acronyms used and their
corresponding terms in alphabetical order
below.

ADA Americans with Disabilities Act of

1990 (Pub. L. 110-325)

ADLs Activities of daily living
AHRQ Agency for Healthcare Research and

Quality
ANPRM Advance Notice of Proposed

Rulemaking
CFC Community First Choice (1915(k) State

plan Option)

CHIPRA Children’s Health Insurance

Program Reauthorization of 2009 (Pub. L.

111-3)

CMS Centers for Medicare & Medicaid
Services

DRA Deficit Reduction Act of 2005 (Pub. L.
109-171)

EPSDT Early and Periodic Screening,
Diagnosis and Treatment

FBR Federal benefit rate

FFP Federal financial participation

FPL Federal poverty line

FY Federal fiscal year

HCB Home and community based

HCBS Home and Community-Based
Services

HHS Department of Health and Human
Services

IADLs Instrumental activities of daily living

ICF/IID Intermediate care facility for
individuals with intellectual disabilities

LOC Level of care

NF Nursing facility

OBRA‘81 Omnibus Budget Reconciliation
Act of 1981 (Pub. L. 97-35)

OT Occupational therapy

PT Physical therapy

RFA Regulatory Flexibility Act

SPA State Plan Amendments

SSI Supplemental Security Income

SSI/FBR  Supplemental Security Income
Federal Benefit Rate

UPL Upper payment limit

I. Executive Summary

A. Purpose

This final rule amends Medicaid
regulations consistent with the
requirements of section 2601 of the
Patient Protection and Affordable Care
Act of 2010 (Affordable Care Act),
which added section 1915(h)(2) to the
Act to provide authority for a 5-year
duration for certain demonstration
projects or waivers under sections 1115,
1915(b), (c), or (d) of the Act, at the
discretion of the Secretary, when they
provide medical assistance to
individuals who are dually eligible for
both Medicaid and Medicare benefits.

This final rule also provides
additional limited exception to the
general requirement that payment for
services under a state plan must be
made directly to the individual
practitioner providing a service when
the Medicaid program is the primary
source of reimbursement for a class of
individual practitioners. This exception
will allow payments to be made to other
parties to benefit the providers by
ensuring workforce stability, health and
welfare, and trainings, and provide
added flexibility to the state. We are
including the payment reassignment
provision, because states’ Medicaid
programs often operate as the primary or
only payer for the class of practitioners
that includes HCBS providers.

In addition, this final rule also
amends Medicaid regulations to provide
home and community-based setting
requirements related to section 2401 of
the Affordable Care Act for section
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1915(k) of the Act, the Community First
Choice State plan option.

This final rule further amends the
Medicaid regulations to define and
describe state plan home and
community-based services (HCBS). This
regulation outlines the optional state
plan benefit to furnish home and
community-based state plan services
and draw federal matching funds. As a
result, states will be able to design and
tailor Medicaid services to better
accommodate individual needs. This
may result in improved patient
outcomes and satisfaction, while
enabling states to effectively manage
their Medicaid resources.

This final rule also revises the
regulations implementing Medicaid
home and community-based services
(HCBS) waivers under section 1915(c) of
the Social Security Act (the Act) by
providing states the option to combine
the existing three waiver targeting
groups identified in § 441.301. In
addition, this final rule will include
other changes to the HCBS waiver
provisions to convey expectations
regarding person-centered plans of care,
to provide characteristics of settings that
are home and community-based as well
as settings that may not be home and
community-based, to clarify the timing
of amendments and public input
requirements when states propose
modifications to HCBS waiver programs
and service rates, and to describe the
additional strategies available to CMS to
ensure state compliance with the
statutory provisions of section 1915(c)
of the Act. The final rule also includes
requirements for person-centered plans
of care that document, among other
things, an individual’s choice of a HCB
setting from among options that meet
the individual’s needs.

B. Summary of the Major Provisions

1. State Plan Home Community-Based
Services (Section 1915(i) of the Act)

The Deficit Reduction Act (DRA)
added a new provision to the Medicaid
statute entitled “Expanded Access to
Home and Community-Based Services
for the Elderly and Disabled.” This
provision allows states to provide HCBS
(as an optional program) under their
state Medicaid plans. This option allows
states to receive federal financial
participation for services that were
previously eligible for federal funds
only under waiver or demonstration
projects. This provision was further
amended by the Affordable Care Act.
The statute now provides additional
options for states to design and
implement HCBS under the Medicaid
state plan. In the April 4, 2008, Federal

Register, (73 FR 18676) we published a
proposed rule to amend Medicaid
regulations to implement HCBS under
the DRA. That proposed rule was not
finalized, and with the passage of
section 2402 of the Affordable Care Act,
some previously proposed regulations
would no longer be in compliance with
the current law under section 1915(i) of
the Act. In addition, several new
provisions were added. Specifically, the
Affordable Care Act amended the statute
by adding a new optional categorical
eligibility group for individuals to
provide full Medicaid benefits to certain
individuals who will be receiving
HCBS. It also authorized states to elect
not to comply with section
1902(a)(10)(B) of the Act pertaining to
comparability of Medicaid services.
After closely analyzing the Affordable
Care Act provisions, we concluded that
a new proposed rule was necessary.
This final rule also establishes home
and community-based setting
requirements. We will allow states a
transition/phase-in period for current
approved 1915(i) State plan HCBS to
demonstrate compliance with these
requirements.

2. 5-Year Period for Certain
Demonstration Projects and Waivers

This final rule provides for a 5-year
approval or renewal period, subject to
the discretion of the Secretary, for
certain Medicaid waivers. Specifically,
this time period applies for
demonstration and waiver programs
through which a state serves individuals
who are dually eligible for both
Medicare and Medicaid benefits.

3. Provider Payment Reassignments

Section 1902(a)(32) of the Act
provides that state plans can allow
payments to be made only to certain
individuals or entities. Specifically,
payment may only be made to an
individual practitioner who provided
the service. The statute provides several
specific exceptions to the general
principle of direct payment to the
individual practitioner.

Over the years, some states have
requested that we consider adopting
additional exceptions to the direct
payment principle to permit
withholding from the payment due to
the individual practitioner for amounts
paid by the state directly to third parties
for health and welfare benefits, training
costs and other benefits customary for
employees. These amounts would not
be retained by the state, but would be
remitted to third parties on behalf of the
practitioner for the stated purpose.

While the statute does not expressly
provide for additional exceptions to the

direct payment principle, we believe the
circumstances at issue were not
contemplated under the statute.
Therefore, we proposed that the direct
payment principle should not apply
because we think its application would
contravene the fundamental purpose of
this provision. The apparent purpose of
the direct payment principle was to
prohibit factoring arrangements, and not
to preclude a Medicaid program that is
functioning as the practitioner’s primary
source of revenue from fulfilling the
basic responsibilities that are associated
with that role. Therefore, we proposed
an additional exception to describe
payments that we do not see as within
the intended scope of the statutory
direct payment requirement, that would
allow the state to claim as a provider
payment amounts that are not directly
paid to the provider, but are withheld
and remitted to a third party on behalf
of the provider for health and welfare
benefit contributions, training costs, and
other benefits customary for employees.

4. Community First Choice State Plan
Option: Home and Community-Based
Setting Requirements (Section 1915(k)
of the Act)

Section 1915(k)(1)(A)(ii) of the Act
provides that home and community-
based attendant services and supports
must be provided in a home and
community-based setting. The statute
specifies that home and community-
based settings do not include a nursing
facility, institution for mental diseases,
or an intermediate care facility for
individuals with intellectual
disabilities. We have adopted this
statutory language in our regulations.
Additionally, to provide greater clarity,
we have established that home and
community-based settings must exhibit
specific qualities to be eligible sites for
delivery of home and community-based
services.

After consideration of comments
received in response to the Community
First Choice (CFC) proposed rule
published in the Federal Register (76
FR 10736) on February 25, 2011, we
decided to revise the setting provision
and publish our proposed definition as
a new proposed rule to allow for
additional public comment before this
final rule. The public comment process
has been valuable in assisting us to
develop the best policy on this issue for
Medicaid beneficiaries. We have fully
considered all comments received, and
have aligned the requirements
pertaining to home and community-
based settings across CFC, section
1915(i) State plan HCBS, and section
1915(c) of the Act HCBS waivers.
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5. Home and Community Based Services
Waivers (Section 1915(c) of the Act)

Section 1915(c) of the Act authorizes
the Secretary of Health and Human
Services to waive certain Medicaid
statutory requirements so that a state
may offer Home and Community-Based
Services (HCBS) to state-specified
group(s) of Medicaid beneficiaries who
otherwise would require services at an

institutional level of care. This final rule

will give states the option to combine
the existing three waiver targeting
groups as identified in §441.301. In
addition, it will implement

requirements regarding person-centered

service plans, clarify the timing of

amendments when states modify HCBS
waiver programs and service rates, and

describe the additional strategies
available to us to ensure state

compliance with the provisions of
section 1915(c) of the Act. This final
rule also establishes home and
community-based setting requirements.
We will allow states a transition/phase-
in period for current approved 1915(c)
HCBS waivers to demonstrate
compliance with these requirements.

C. Summary of Costs, Benefits and
Transfers

Provision description

Total costs

Total benefits

Total transfers

1915(i) State Plan
Home Community-
Based Services.

Section 2601 of the Af-
fordable Care Act: 5-
Year Period for Dem-
onstration Projects
(Waivers).

Provider Payment Re-
assignments.

Section 2401 of the Af-
fordable Care Act:
Community First
Choice State Plan
Option: Home and
Community-Based
Setting Require-
ments.

1915(c) Home and
Community-Based
Services Waivers.

The estimated total
annual collection of
information require-
ments cost to states
is $21,805..

States may incur costs
in coming into com-
pliance with this
rule. Given the vari-
ability in state pro-
grams, and the
varying extent to
which some are al-
ready complying, it
is difficult to esti-
mate these costs..

We anticipate that states will make varying

use of the state plan HCBS benefit provi-
sions to provide needed long-term care
services for Medicaid beneficiaries. These
services will be provided in the home or al-
ternative living arrangements in the com-
munity, which is of benefit to the bene-
ficiary, and is less costly than institutional
care..

As this provision elongates the time period

under which states may operate certain
waiver programs without renewal, it will
help states to minimize administrative and
renewal requirements in order to better
focus on program implementation and qual-
ity oversight..

This rule implements additional operational

flexibilities for states to help ensure a
strong provider workforce..

This rule provides states with necessary guid-

ance to support compliance with the re-
quirement that CFC services are provided
in a home or community based-setting.
This rule also provides beneficiary protec-
tions to support an individual’s choice to re-
ceive HCBS in a manner that allows for in-
tegration with the greater community..

These changes will support beneficiaries by

enabling services to be planned and deliv-
ered in a manner driven by the beneficiary
and will maximize opportunities for bene-
ficiaries to have access to the benefits of
community living and receive services in
the most integrated setting. These changes
will also enable states to realize adminis-
trative and program design simplification
and improve efficiency of operation..

We estimate that, adjusted for a phase-in pe-
riod during which states gradually elect to
offer the state plan HCBS benefit, in FY
2014 the federal cost would be $150 mil-
lion, and the estimated state cost would be
$115million. (Some portion of these im-
pacts would actually be societal costs rath-
er than “transfers”, to the extent that new
users of the HCBS in this rule are pre-
viously not receiving services.)

No impact on federal or state Medicaid fund-
ing. This rule is voluntary on the part of
states.

We do not anticipate any impact on federal
Medicaid funding. This rule is voluntary on
the part of states.

We do not anticipate there is an impact on
federal or state Medicaid funding, as the
purpose of the rule is merely to define
home and community-based settings in
which CFC services may be provided.

We do not anticipate any impact on federal
Medicaid funding.

II. State Plan Home and Community-
Based Services, 5-Year Period for
Waivers, Provider Payment
Reassignment, and Home and
Community-Based Setting
Requirements for Community First
Choice

A. Background

On February 8, 2006, the Deficit
Reduction Act (DRA) of 2005 (Pub. L.
109-171) was signed into law. Section
6086 of the DRA is entitled “Expanded
Access to Home and Community-Based
Services for the Elderly and Disabled.”
Section 6086(a) of the DRA adds a new
section 1915(i) to the Act that allows

states, at their option, to provide home
and community-based services (HCBS)
under their regular state Medicaid
plans. This option allows states to
receive federal financial participation
(FFP) for services that were previously

eligible for the funds only under waiver

or demonstration projects, including
those under sections 1915(c) and 1115
of the Act. Section 1915(i) of the Act
was later amended by sections 2402(b)

through (g) of the Patient Protection and

Affordable Care Act of 2010 (Pub. L.
111-148, enacted March 23, 2010)
(Affordable Care Act) to provide
additional options for states to design

and implement HCBS under the
Medicaid state plan.

In the following discussion of this
regulation, we refer to particular home
and community-based service(s) offered
under section 1915(i) of the Act as
“State plan HCBS” or simply “HCBS” 1.
We refer to the ““State plan HCBS
benefit” when describing the collective
requirements of section 1915(i) of the
Act that apply to states electing to
provide one, or several, of the
authorized HCBS. We choose to use the

1 Note that the abbreviation HCBS does not
distinguish between singular and plural. Where this
could be confusing, we spell out home and
community-based service(s).
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term ‘‘benefit” rather than “program” to
describe section 1915(i) of the Act to
avoid possible confusion with section
1915(c) HCBS waiver programs. The
State plan HCBS benefit shares many
features with section 1915(c) waiver
programs, but it is a state plan benefit,
although one with very unique features
not common to traditional state plan
services.

Under section 1915(i) of the Act,
states can provide HCBS to individuals
who require less than institutional level
of care (LOC) and who would, therefore,
not be eligible for HCBS under section
1915(c) waivers, in addition to serving
individuals who have needs that would
meet entry requirements for an
institution. As with other state plan
services, the benefits must be provided
statewide, and states must not limit the
number of eligible people served.

Section 1915(i) of the Act explicitly
provides that State plan HCBS may be
provided without determining that, but
for the provision of these services,
individuals would require the LOC
provided in a hospital, a nursing facility
(NF), or an intermediate care facility for
individuals with intellectual
disabilities 2 (ICF/IID) as is required in
section 1915(c) HCBS waivers. While
HCBS provided through section 1915(c)
waivers must be “‘cost-neutral”’, as
compared to institutional services, no
cost neutrality requirement applies to
the section 1915(i) State plan HCBS
benefit. States are not required to
produce comparative cost estimates of
institutional care and the State plan
HCBS benefit. This significant
distinction allows states to offer HCBS
to individuals whose needs are
substantial, but not severe enough to
qualify them for institutional or waiver
services, and to individuals for whom
there is not an offset for cost savings in
NFs, ICFs/MR, or hospitals.

To be eligible for the State plan HCBS
benefit, an individual must be included
in an eligibility group that is contained
in the state plan, including if the state
elects, the new eligibility group defined
at section 1902 (a)(10)(A)(ii)(XXII) of the
Act. Each individual must meet all
financial and non-financial criteria set
forth in the plan for the applicable
eligibility group.

HCBS benefits that are not otherwise
available through section 1905(a) of the
Act state plan services under the

2While the Social Security Act still refers to these
types of facilities as intermediate care facilities for
the mentally retarded (ICFs/MR), the language used
in this rule reflects “intellectual disability” as the
appropriate way to discuss this type of disability,
based on Rosa’s Law and we now refer to this types
of facility as an intermediate care facility for
individuals with intellectual disabilities (ICF/IID).

Medicaid Early and Periodic Screening,
Diagnostic, and Treatment (EPSDT)
benefit may be furnished to Medicaid
eligible children who meet the State
plan HCBS needs-based eligibility
criteria, and who meet the state’s
medical necessity criteria for the receipt
of services. In addition to meeting
EPSDT requirements through the
provision of 1905(a) services, a state
may also meet, in part, a particular
child’s needs under EPSDT through
services that are also available through
the 1915(i) benefit. However, all
Medicaid-eligible children must have
full access to services required under
EPSDT, and the provision of 1915(i)
State plan HCBS should in no way
hinder their access to such services.

Section 1915(i)(1)(H)(i) of the Act
requires the state to ensure that the State
plan HCBS benefit meets federal and
state guidelines for quality assurance,
which we interpret as assurances of
quality improvement. Consistent with
current trends in health care, the
language of quality assurance has
evolved to mean quality improvement, a
systems approach designed to
continuously improve services and
support and prevent or minimize
problems prior to occurrences.
Guidelines for quality improvement
have been made available through CMS
policies governing section 1915(c) HCBS
waivers available at
www.hcbswaivers.net and published
manuscripts available at
www.nationalqualityenterprise.com.

Section 1915(i) provides states the
option to provide home and
community-based services, but does not
define “home and community-based.”
Along with our overarching goal to
improve Medicaid HCBS, we seek to
ensure that Medicaid is supporting
needed strategies for states in their
efforts to meet their obligations under
the ADA and the Supreme Court
decision in Olmstead v. L.C., 527 U.S.
581 (1999). In the Olmstead decision,
the Court affirmed a state’s obligations
to provide covered program services to
eligible individuals with disabilities in
the most integrated setting appropriate
to their needs. A state’s obligations
under the ADA and section 504 of the
Rehabilitation Act are not defined by, or
limited to, the services provided under
the State’s Medicaid program. However,
the Medicaid program can support
compliance with the ADA, section 504
of the Rehabilitation Act, and Olmstead
through the provision of Medicaid
services to Medicaid-eligible
individuals in integrated settings.

We noted in the May 3, 2012
proposed rule published in the Federal
Register (77 FR 26362), that home and

community-based settings do not
include nursing facilities, institutions
for mental diseases, intermediate care
facilities for the mentally retarded,
hospitals, or any other locations that
have the qualities of an institutional
setting as determined by the Secretary.

While HCBS are not available while
an individual resides in an institution,
HCBS may be available to assist
individuals to transition from an
institution to the community.
Recognizing that individuals leaving
institutions require assistance to
establish themselves in the community,
we would allow states to include in a
section 1915(i) benefit, as an “other”
service, certain transition services to be
offered to individuals to assist them in
their transition to the community. We
proposed that community transition
services could be commenced prior to
discharge and could be used to assist
individuals during the period of
transition from an institutional
residence. Additionally, services could
be provided to assist individuals
transitioning to independent living in
the community, as described in a letter
to the State Medicaid Directors on May
9, 2002 (SMDL #02-008). We further
recognize that, for short hospital stays,
an individual may benefit from ongoing
support through the State plan HCBS
benefit to meet needs not met through
the provision of hospital services that
are identified in the individual’s person-
centered service plan, to ensure smooth
transitions between acute care settings
and home and community-based
settings, and to preserve the individual’s
functions. Importantly, these services
must be exclusively for the benefit of
the individual, not the hospital, and
must not substitute for services that the
hospital is obligated to provide through
its conditions of participation or under
federal or state laws. However,
payments for room and board are
expressly prohibited by section
1915(i)(1) of the Act, except for respite
care furnished in a setting approved by
the state that is not the individual’s
residence.

Section 2601 of the Affordable Care
Act adds a new paragraph to section
1915(h) of the Act to permit the
Secretary, at her discretion, to approve
a waiver that provides medical
assistance for individuals dually eligible
for Medicare and Medicaid (“dual
eligibles”) for an initial period of up to
5 years and renewed for up to 5 years,
at the state’s request. The statute defines
a dual eligible as: “an individual who is
entitled to, or enrolled for, benefits
under part A of title XVIII, or enrolled
for benefits under part B of title XVIII,
and is eligible for medical assistance
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under the state plan under this title or
under a waiver of such plan.” This new
authority enhances existing tools
available to improve and coordinate
care and services for this particularly
vulnerable group of beneficiaries. This
change provides an important tool for
states to design programs to better
coordinate services for dual eligible
individuals.

Section 1902(a)(32) of the Act
generally states that “no payment under
the plan for care and services provided
to an individual shall be made to
anyone other than such individual or
the person or institution providing such
care or service, under an assignment or
power of attorney or otherwise.”
However, section 1902(a)(32) of the Act
contains several specific exceptions to
the general principle of direct payment
to individual practitioners. There are
exceptions for payments for practitioner
services where payment is made to the
employer of the practitioner, and the
practitioner is required as a condition of
employment to turn over fees to the
employer; payments for practitioner
services furnished in a facility when
there is a contractual arrangement under
which the facility bills on behalf of the
practitioner; reassignments to a
governmental agency, through a court
order, or to a billing agent; payments to
a practitioner whose patients were
temporarily served by another identified
practitioner; or payments for a
childhood vaccine administered before
October 1, 1994.

Section 1915(k)(1)(A)(ii) of the Act
provides that home and community-
based attendant services and supports
must be provided in a home and
community-based setting. The statute
specifies that home and community-
based settings do not include a nursing
facility, institution for mental diseases,
or an intermediate care facility for the
mentally retarded.? We are aware of
settings other than those specified in
section 1915(k)(1)(A)(ii) of the Act that
may exhibit qualities of an institutional
setting, such as public hospitals. Over
the past several years, we have sought
input on how to define the
characteristics of what makes a setting
“home and community-based” (HCB).
To provide greater clarity, we are
establishing with this final rule that
home and community-based settings
must exhibit specific qualities to be
eligible sites for delivery of HCBS under
Medicaid. Any modifications to these
qualities must be justified in an

3 Although we recognize that the language used
here is outdated, and that “intellectual disability”
is the appropriate way to discuss this type of
disability, the Social Security Act still refers to
these types of facilities in this manner.

individual’s person-centered plan, and
we believe this gives states the
flexibility to address specific needs of
beneficiaries. We have included these
provisions to move toward a stronger
articulation of the qualities that make a
setting a home and truly integrated in
the broader community. These are the
qualities most often articulated by
persons with disabilities as key
determinants of independence and
community integration. We believe that
these qualities of home and community-
based settings will support the use of
the Medicaid program to maximize the
opportunities for individuals to access
the benefits of home and community
living. We expect states electing to
provide benefits under section 1915(k),
1915(i), and/or 1915(c) to include a
definition of home and community-
based setting that incorporates these
qualities and will review all SPAs and
1915(c) waivers to determine whether
they propose settings that are home or
community-based. We will permit states
with approved section 1915(k) SPAs,
1915(i) SPAs, and 1915(c) waivers a
reasonable transition period to come
into compliance with the HCB setting
requirements as promulgated in our
final rule.

For a detailed description of the
background of this rule, please refer to
“State Plan Home and Community-
Based Services, 5-Year Period for
Waivers, Provider Payment
Reassignment, and Setting
Requirements for Community First
Choice” proposed rule published in the
May 3, 2012 Federal Register (77 FR
26362).

B. Provisions of the Proposed
Regulations and Analysis of and
Responses to Public Comments

On May 3, 2012, we published a
proposed rule (77 FR 26362) in the
Federal Register entitled ‘“Medicaid
Program; State Plan Home and
Community-Based Services, 5-Year
Period for Waivers, Provider Payment
Reassignment, and Setting
Requirements for Community First
Choice,” (hereinafter referred to as
“HCBS proposed rule”’) that proposed to
amend the Medicaid regulations to
define and describe state plan home and
community-based services (HCBS)
under the Affordable Care Act. This rule
offers states new flexibilities in
providing necessary and appropriate
services to elderly and disabled
populations. The rule also proposed to
amend Medicaid regulations consistent
with the requirements of section 2601 of
the Affordable Care Act, which added
section 1915(h)(2) to the Act to provide
authority for a 5-year duration for

certain demonstration projects or
waivers under sections 1115, 1915(b),
(c), or (d) of the Act. In addition, the
proposed rule includes payment
reassignment provisions because states’
Medicaid programs often operate as the
primary or only payer for the class of
practitioners that includes HCBS
providers. Finally, the rule proposed
Medicaid regulations to provide home
and community-based setting
requirements related to section 2401 of
the Affordable Care Act for the section
1915(k) Community First Choice State
plan option.

We received a total of 401 timely
comments from state agencies, advocacy
groups, health care providers,
employers, health insurers, health care
associations, and the general public.
The comments ranged from general
support or opposition to the proposed
provisions to very specific questions or
comments regarding the proposed
changes. We note that many expressed
overall satisfaction with the benefit as a
whole, in that it offers another
opportunity for individuals served
through the Medicaid program to return
or remain in the community with family
and friends. A couple stated that this
opportunity offers additional flexibility
and will not only provide people the
opportunity to live and thrive where
they choose, but also has the potential
to save states’ dollars.

After consideration of comments
received in response to the Community
First Choice (CFC) proposed rule
published in the Federal Register on
February 25, 2011, we revised the
setting provision and published our
proposed definition as a new proposed
rule to allow for additional public
comment before this final rule. Since
CFC and section 1915(i) both pertain to
home and community-based services,
we have aligned this CFC proposed
language with the section 1915(i)
proposed home and community-based
setting requirements also included in
this rule.

Brief summaries of each proposed
provision, a summary of public
comments we received (with the
exception of specific comments on the
paperwork burden or the economic
impact analysis), and our responses to
the comments follow. Comments related
to the paperwork burden and the impact
analyses are addressed in the
“Collection of Information
Requirements” and “Regulatory Impact
Analysis” sections in this preamble.
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1. 5-Year Period for Certain
Demonstration Projects and Waivers
(part 430)

In accordance with section 2601 of
the Affordable Care Act, we proposed a
5-year approval or renewal period,
subject to the discretion of the
Secretary, for Medicaid waivers under
sections 1915(b), 1915(c), 1915(d) and
1115 of the Act. Specifically, this time
period applies for demonstration and
waiver programs through which a state
serves individuals who are dually
eligible for both Medicare and Medicaid
benefits. While section 2601 of the
Affordable Care Act did not provide a
new type of waiver, it did provide an
important opportunity for states to
simplify the operation of existing or
future waivers under current authorities
that serve dually eligible individuals,
especially important when states
combine waiver authorities that have
different approval periods. The approval
of such periods is at the Secretary’s
discretion, and determinations will be
made regarding applications for 5-year
waivers in a manner consistent with the
interests of beneficiaries and the
objectives of the Medicaid program. We
proposed that if a demonstration or
waiver program does not serve or
excludes dually eligible individuals, the
5-year approval period will not be
available under this authority, and
existing approval period requirements
will apply. In addition, we proposed
that in order for coverage-related
waivers to be approved for 5 years
periods, they must meet all necessary
programmatic, financial, and quality
requirements.

Comment: Commenters on this
section expressed agreement with this
provision. One also requested that we be
mindful of the demonstrations under
the Financial Alignment Initiative for
dual eligibles. Another recommended
clarification that this provision would
also apply to other future waiver
demonstration requests by states to
combine Medicare and Medicaid
funding at the state level for delivering
care to Medicare-Medicaid eligibles.

Response: This provision is available
for waivers that serve dually eligible
individuals, under sections 1915(b),
1915(c), 1915(d) and 1115 of the Act,
and that meet all necessary
programmatic, financial, and quality
requirements.

Comment: One commenter requested
that CMS make wise and appropriate
use of this authority. Another
commenter recommended that CMS
include a statement in the regulation
language like one in the preamble to the
proposed rule that determinations ‘be

made regarding applications for 5-year
waivers in a manner consistent with the
interests of beneficiaries and the
objectives of the Medicaid program.”
This commenter stated that one example
would be a waiver that effectively
reduces services for dual eligibles,
which should not be approvable as it
would not be consistent with the
purposes of Title XIX.

Response: We have added “and in a
manner consistent with interests of the
beneficiaries and the objectives of the
Medicaid program” to the final
regulation. In the event that the state
finds a need to make reductions to its
program, the state would have to
explain to CMS how they will account
for the interest of individuals before
taking such action.

2. State Organization and General
Administration (part 431)

In §431.54, we proposed to add
paragraphs (a)(3) and (h) to include state
plan HCBS as exceptions to
comparability and community income
and resource rules. For specific
discussion, see the published May 3,
2012 proposed rule (77 FR 2012 through
10385).

Comment: Commenters requested that
we clarify that under section 1915(i)(3)
of the Act noncompliance with
comparability or community income
and resource rules is optional, not
mandatory. Specifically, they requested
that we modify §431.54 (a)(3) and (h) as
follows:

e For §431.54 (a)(3): Section 1915(i)
of the Act provides that if a state may
provide, as medical assistance, home
and community-based services under an
approved state plan amendment that
meets certain requirements, it may elect
to do so without regard to the
requirements of sections 1902(a)(10)(B)
and 1902(a)(10)(C)(1)(III) of the Act, with
respect to such services only.

e For §431.54(h): State plan home
and community-based services. If the
state so elects, the requirements of
§440.240 of this chapter related to
comparability of services do not apply
with respect to State plan home and
community-based services defined in
§440.182 of this chapter.

Response: We believe that the
language in the regulation is clear and
we are finalizing the rule as proposed.

3. Eligibility in the States, District of
Columbia, the Northern Mariana
Islands, and American Samoa (part 435)
and Eligibility in Guam, Puerto Rico and
the Virgin Islands (part 436)

We received several comments that
were in support of the eligibility
policies pertaining to the new eligibility

group specified at §435.219 and
§436.219. Commenters were pleased
that the regulation offers states
flexibility in providing HCBS to elderly
and disabled populations who do not
meet an institutional level of care.
Commenters were also pleased that the
methodology proposed for the new
eligibility group described at
§435.219(a) & (c) did not have a
resource test and that the income
standard for this new eligibility group is
set at 150 percent of the FPL. Comments
on eligibility policies not contained in
this rule are not addressed.

Comment: A few commenters
believed that the language in the
regulation should be more detailed to
better reflect the language in the
preamble.

Response: We do not believe that the
regulatory language should be as
detailed as the language in the
preamble. The language in the preamble
contains the rationale for the
requirements described in the regulatory
language. Therefore, we are not revising
the regulatory language to be as detailed
as the preamble. We will be revising the
regulatory language to correct an error
which inaccurately indicated that a
State could cover some but not all
people described in paragraph (a) or (b).
The response to that comment is
addressed separately.

Comment: A few commenters
suggested that the regulation at
§435.219(c) should be revised to
include a requirement that the
methodology elected by the state can be
no more restrictive than the SSI
methodology.

Response: To provide states with
flexibility, we are not prescribing a
methodology. We will review the
methodology proposed by the state to
determine whether it meets the criteria
set forth at §435.219(c) and
§436.219(c). We believe that the current
regulatory language is in the best
interest of the beneficiary.

Comment: One commenter suggested
revising the introductory language in
§435.219 and §436.219 to make it
clearer that a state may choose to cover
persons described in paragraph (a),
persons described in paragraph (b) or
both sets of persons. The commenter
suggested deleting the language “any
group or groups of”’ because the
language suggests inaccurately that a
state might be able to cover some but
not all of the persons described in either
of paragraphs (a) or (b) of the regulation.

Response: We agree with the
commenter. The state has the option to
provide Medicaid to individuals
described in one or both of the
paragraphs under (a) or (b) of this
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section but cannot cover some but not
all of the individuals that may be
eligible under either or both parts of the
eligibility group. We are revising the
regulatory language at §435.219 and
§436.219 by removing the phrase “any
group or groups of.”

Comment: A few commenters
suggested that the language in § 453.219
should be revised to specify that any
income methodologies must be applied
to all members of the eligibility group.

Response: The state must use the
same income methodology for all
members within the eligibility group.
Specifically, if a state elects to cover
§435.219(a) the income methodology
must be the same for all members
determined eligible under § 435.219(a).
If the state elects § 435.219(b) the state
must use the same income and resource
methodologies and standards that it
uses for the §435.236 (the special
income level) group. As described in the
previous comment, states have the
option to provide Medicaid to
individuals described in one or both of
the paragraphs under (a) or (b) of this
section.

Comment: One commenter
commended CMS for proposing
regulations to implement optional
categorical eligibility for Medicaid for
individuals in need of section 1915(i) of
the Act services. The commenter
believes that this category has the
potential to help secure coverage for
uninsured and underinsured
individuals and will provide states with
a useful option to consolidate coverage
groups.

Response: The intent of the regulation
is to provide eligibility for more
individuals needing State plan HCBS
not to consolidate coverage groups.

Comment: One commenter urged
CMS to retain the regulatory language
that requires states to use income
standards, which are, “‘reasonable,
consistent with the objective of the
Medicaid program . . . and in the best
interest of the beneficiary.

Response: We are not changing this
regulatory language, which is specified
at §435.219(c) and § 436.219(c).

4. Services: General Provisions (part
440)

Section 1915(i)(1) of the Act grants
states the option to provide, under the
state plan, the services and supports
listed in section 1915(c)(4)(B) of the Act
governing HCBS waivers. The HCBS
may not include payment for room and
board. Eligibility for this option is based
upon several different factors that are
either specified by the statute or that a
state may define. These include
financial eligibility, the establishment of

needs-based criteria, and the state
option to target the benefit and to offer
benefits differing in type, amount,
duration or scope to specific
populations. Section 1915(i) of the Act
provides that State plan HCBS may be
provided without determining that, but
for the provision of these services,
individuals would require the LOC
provided in a hospital, a nursing facility
(NF), or an intermediate care facility for
individuals with intellectual disabilities
(ICF/IID) as is required in section
1915(c) HCBS waivers. While HCBS
provided through section 1915(c)
waivers must be “cost-neutral” as
compared to institutional services, no
cost neutrality requirement applies to
the section 1915(i) State plan HCBS
benefit. State plan HCBS are intended to
enable individuals to receive needed
services in their own homes, or in
alternative living arrangements in what
is collectively termed the “‘community”’
in this context.

Comment: A few commenters
requested that CMS add additional
services to §440.182. One additional
commenter requested that nursing
services be added to the list of services
specifically listed in section
1915(c)(4)(B) of the Act governing HCBS
waivers.

Response: The services that section
1915(i)(1) of the Act authorizes states to
include are the services and supports
listed in section 1915(c)(4)(B) of the Act
governing HCBS waivers. While we are
unable to expand on this list of services,
we note that the “other services”
specifically referenced in the statute
may include coverage of services not
designated in the list of specific
services, and gives states the flexibility
to propose and define other specific
services.

Comment: Many commenters
requested that CMS add to the
regulation text that “other services” can
include services that have been, or
could be, approved as “other services”
under a 1915(c) waiver and to list
specific examples, such as transition
services or services for individuals with
traumatic brain injury.

Response: “‘Other services” may
include coverage of services not
specifically designated, and states have
the flexibility to propose and define
other specific services. We will provide
examples of “other services” in future
guidance.

Comment: A couple of commenters
requested revisions to § 440.182(c) to
emphasize that the habilitation services
that can be covered by the state include,
but are not limited to, expanded
habilitation services as specified in
§440.180(c).

Response: We have revised
§440.182(c) to add the phrase “may
include expanded habilitation services”
to specify that states can choose
whether or not to include expanded
habilitation services as defined in
§440.180(c).

Comment: One commenter expressed
that the final regulation regarding home
and community-based settings must
continue to permit the full array of
home and community-based services, as
defined by the Medicaid HCBS statute
and regulations and included in the
individual’s person-centered service
plan.

Response: We agree and, as in the
proposed rule, the final regulation will
continue to convey this flexibility for
states.

Comment: Another commenter
applauded the flexibility given to states
to not only provide specified HCBS
benefits under the state Plan, but to also
provide other services at a state’s
request with Secretary approval, and
encourages CMS to work with states on
an ongoing basis to educate, train, and
support the use of this new state plan
option.

Response: We appreciate this
comment and believe that this option
provides states with an opportunity to
deliver long-term supports and services
to individuals in need. Since
implementation of this benefit, we have
directly and indirectly provided states
with technical assistance in the use of
section 1915(i) of the Act, and we are
committed to continuing to offer such
assistance to states.

Comment: One commenter stated that
CMS should not allow section 1915(i) of
the Act to be used to provide
instrumental activities of daily living
(IADL) services while an individual is
in a general acute hospital short-term
stay, as this would be duplicative to the
services received in the hospital and
would be hard to administer without
increased costs to the state.

However, another commenter was
supportive of allowing HCBS to
continue, as applicable for people who
are temporarily hospitalized, stating that
based on the needs of the individual,
there could be a genuine necessity for
HCBS while an individual is
hospitalized in a short-term acute care
setting and would not be a duplication
of hospital care services:

“Some individuals may need assistance
from their personal care provider to
communicate their needs, medical history,
redirect behaviors, and provide consistent
person-directed physical assistance. Most
hospitals do not have adequate, nor trained
staff to provide the level and type of ongoing
‘personal care’ many people using HCBS
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require. Providing continuation of HCBS
while someone is in a hospital is not letting
hospitals avoid their responsibilities, but
rather acknowledging the reality that their
focus/responsibility is on ‘medical care’,

[T

while HCBS’ focus is on ‘personal care’.

Response: We agree with the second
commenter and believe that this should
remain an option afforded to the state
subject to the conditions and limitations
stated in our rule. To support program
integrity, states are required to perform
claims edits or adopt other systematic
approaches that prevent duplicate
payment.

Comment: One commenter noted that
the inclusion of “other services”
including certain transition services can
make a significant difference in
addressing chronic homelessness.

Response: We agree.

Comment: One commenter suggested
providing FFP for rent and food
expenses reasonably attributed to a
related caregiver providing State plan
HCBS, just as CMS proposed in the
proposed rule for unrelated caregivers.

Response: Section 1915(i) of the Act
does not include authority that would
allow payment for the costs of rent and
food attributable to a related personal
caregiver residing in the same
household as the participant.

Comment: One commenter asked us
to clarify if there can be differences in
the amount, scope or duration of
services provided under 1915(i) and
similarly named services provided in a
section 1915(c) HCBS waiver, and
whether rates or rate methodologies
could differ. The commenter also asked
whether there could be different
provider qualifications for a covered
State plan HCBS benefit and a similar
covered HCBS waiver service.

Response: States are permitted the
flexibility to define the section 1915(i)
of the Act services they will include
under their benefit, including the
amount, duration, and scope of those
services. If a proposed section 1915(i)
service is also available under another
Medicaid authority, states must explain
how the section 1915(i) services would
not be provided in duplicate, or incur
duplicate payment. However, we note
that while 1915(i) services are not
identified in 1905(a) and are not part of
the EPSDT requirement, all Medicaid-
eligible children must have full access
to services required under EPSDT, and
the provision of section 1915(i) of the
Act State plan HCBS should in no way
hinder their access to such services.

With regard to rate methodologies,
while rate determination methods may
vary, payments for Medicaid services
must be consistent with the provision of
section 1902(a)(30)(A) of the Act (that is,

“payments are consistent with
efficiency, economy, and quality of care
and are sufficient to enlist enough
providers”) and the related federal
regulations at § 447.200 through 205. If
the state-established rates will vary for
different providers of a service
(including a service that is also available
under a section 1915(c) of the Act
waiver), the state must explain the basis
for the variation.

Provider qualifications must be
reasonable and appropriate to the nature
of the service, reflect sufficient training,
experience and education to ensure that
individuals will receive services in a
safe and effective manner, and not have
the effect of limiting the number of
providers by the inclusion of
requirements that are unrelated to
quality and effectiveness. If the state-
established minimum provider
qualifications will vary for a service that
is also available under a section 1915(c)
of the Act waiver, the state must explain
the basis for the variation.

Comment: One commenter requested
that CMS amend the language to ensure
that the rule addresses individuals with
disabilities across the lifespan,
including children, in order to help
states understand that they can serve
children under the special population
classification. They expressed concern
that the proposed rule does not
explicitly address children. They also
requested that CMS add language to
specify children with physical and
sensory disabilities, not just those with
cognitive and behavioral disorders.

Response: Our intention was not to
exclude children with disabilities or any
other population as we cited examples
in the preamble to the proposed rules.
The regulation text does not cite specific
populations who can receive Medicaid
HCBS, nor do we think it prudent to do
so, as it may imply limitations on state
flexibility.

Comment: One commenter requested
that CMS allow federal financial
payment for room and board costs to be
included in payment for State plan
HCBS, in order to make such
alternatives viable for individuals who,
without housing assistance, must seek
institutional placement.

Response: The statute explicitly
excludes coverage of room and board
and our rule cannot override that
exclusion.

Comment: For §440.182(c)(8), which
refers to conditions set forth at §440.180
for persons with chronic mental illness,
one commenter proposed instead a
reference to §440.180(d)(2).

Response: We agree that this reference
is more precise and have incorporated
this revision.

Comment: One commenter expressed
support for not including the phrase ‘““as
cost effective and necessary to avoid
institutionalization,” which appears in
§440.180(b)(9) to describe the “other”
services that might be authorized under
section 1915(c) of the Act, in
§440.182(c)(9) pertaining to section
1915(i) of the Act.

Response: We agree that this phrase is
not appropriate to include in
§440.182(c)(9), as State plan HCBS
under 1915(i) are not subject to cost
neutrality.

Comment: One commenter indicated
that the regulation text should indicate
that services must be furnished to
individuals with an assessed need, and
must not be based on available funds.

Response: This is reflected in
§441.725(b) regarding the person-
centered service plan.

Income Eligibility:

Section 1915(i)(1) of the Act requires
that in order to receive State plan HCBS,
individuals must be eligible for
Medicaid under an eligibility group
covered under the State’s Medicaid
plan. In determining whether either of
the relevant income requirements
(discussed) is met, the regular rules for
determining income eligibility for the
individual’s eligibility group apply,
including any less restrictive income
rules used by the state for that group
under section 1902(r)(2) of the Act.

Section 2402(b) of the Affordable Care
Act added a new option at section
1915(i)(6) of the Act, to allow states, in
addition to continuing to provide
services to individuals described in
section 1915(i)(1) of the Act, to provide
section 1915(i) of the Act services to
certain individuals who meet the needs-
based criteria, who would be eligible for
HCBS under sections 1915(c), (d) or (e)
of the Act waivers or a section 1115
waiver approved for the state, and who
have income up to 300 percent of the
Supplemental Security Income Federal
Benefit Rate (SSI/FBR).

Section 2402(d) of the Affordable Care
Act also amended section
1902(a)(10)(A)(ii) of the Act by adding a
new optional categorically needy
eligibility group specified at section
1902(a)(10)(A)(i1)(XXII) of the Act to
provide full Medicaid benefits to certain
individuals who will be receiving
section 1915(i) services. This eligibility
group has two parts, and states can
cover individuals under either or both
parts of the group. Under this group,
states can elect to cover individuals who
are not otherwise eligible for Medicaid
who meet the needs-based criteria of the
section 1915(i) of the Act benefit, have
income up to 150 percent of the Federal
poverty line (FPL) with no resource test
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and who will receive section 1915(i) of
the Act services, or individuals with
income up to 300 percent of the SSI/
FBR, who would be eligible under an
existing section 1915(c), (d) or (e) ¢
waiver or section 1115 waiver approved
for the state and who will receive
section 1915(i) services. These
individuals do not have to be receiving
services under an existing section
1915(c), (d) or (e) waiver or section 1115
waiver; the individual just has to be
determined eligible for the waiver.

Comment: One commenter indicated
that there is not a lot of difference
between 300 percent FBR and 150
percent FPL. In 2012 the amounts were
$2094 versus approximately $1400 per
month. The commenter believes that
having two income levels to administer
will cause more work for the states and
make explaining the program more
confusing. The commenter
recommended that for all 1915(i)
services, the income standard be 300
percent of the SSI/FBR.

Response: The statute does not permit
the income standard to be raised to 300
percent of the SSI/FBR for all
individuals receiving 1915(i) services.
Electing the new eligibility group
specified at § 435.219 and §436.219 in
order to provide state plan HCBS to
individuals who were not previously
eligible to receive these services is
strictly a state option. Therefore, if a
state believes that the requirements for
this eligibility group are too
burdensome, the state does not have to
elect to cover this optional eligibility
group.

Comment: One commenter believes
that existing financial eligibility rules
should remain in place.

Response: Electing any changes to
financial eligibility set forth in this final
rule are strictly a state option.

5. State Plan Home and Community-
Based Services Under Section 1915(i)(1)
of the Act (§441.710) (Proposed
§441.656) and Community First Choice
State Plan Option: Home and
Community-Based Setting Requirements
(§441.530)

a. Home and Community-Based
Settings Under 1915(i) and 1915(k) of
the Act

To implement the statutory
requirement that the benefit be “home
and community-based,” we proposed to
require in §441.656(a) that the
individual reside in the home or
community, not in an institution, and

41915(d) and (e) waivers are State options to
provide HCBS to the elderly and to individuals
with disabilities, respectively. Currently, no State
elects to provide services under either of these
authorities.

that the settings must have qualities of
community-based settings prescribed by
the Secretary. We stated our recognition
of the need for a consistent definition of
this term across Medicaid HCBS, and
our goal to align the final language
pertaining to this topic across the
regulations for sections 1915(i), 1915(k),
and 1915(c) of the Act Medicaid HCBS
authorities.

Section 1915(i) of the Act provides
states the option to provide home and
community-based services, but does not
define “home and community-based.”
Along with our overarching interest in
making improvements to Medicaid
HCBS, we seek to ensure that Medicaid
is supporting needed strategies for
States in their efforts to meet their
obligations under the ADA and the
Supreme Court decision in Olmstead v.
L.C., 527 U.S. 581 (1999). We proposed
language defining the qualities and
requirements for settings in which
section 1915(i) of the Act services and
supports could be provided and sought
additional comments on this issue.
Instead of attempting to provide one
singular definition to encompass all
settings that are home and community-
based, we described the qualities that
apply in determining whether a setting
is community-based. We stated that we
would expect states electing to provide
HCBS under section 1915(i) of the Act
to include a definition of home and
community-based settings that
incorporates these qualities, and that we
would review all SPAs to determine
whether they propose settings that are
home and community-based.

In the proposed rule, we stated that
we would permit states with approved
section 1915(i) of the Act SPAs a
reasonable transition period, a
minimum of one year, to come into
compliance with the HCBS setting
requirements that are promulgated in
our final rule.

Overall, we received 280 comments in
response to the HCB settings section of
the proposed rule regarding 1915(i)
State plan HCBS and 1915(k) CFC.
Commenters included advocacy
organizations, individuals receiving
services, family members, friends and
guardians of individuals receiving
services as well as providers,
government entities and the general
public. Because we are proposing the
same requirements for home and
community-based settings in regulations
implementing 1915(i) and 1915(k), we
are discussing comments pertaining to
both in this section. The comments were
mixed, with commenters providing both
support and disagreement within
subsections of the HCBS settings
provision. A few of the issues that

elicited a substantial number of
comments are: qualities, integration,
providers, choice, accessibility and
privacy in addition to general
comments.

Comment: We received many
comments related to this section of the
proposed rule. These comments are
reflected as follows:

Many commenters expressed concern
about the effect the criteria will have on
existing home and community-based
services, and expressed concern that the
proposed rule will eliminate community
based-services that elderly individuals
and people with disabilities are
currently receiving. Several commenters
suggested eliminating all provisions that
restrict the consumer’s freedom of
choice regarding the residential settings
in which they can utilize their Medicaid
funds, stating that the qualities and
characteristics of home are determined
by the individual.

Some commenters stated that
affordable rental options, especially
those in apartment complexes where
home maintenance responsibilities are
handled by the landlord, are hard to
find or non-existent in some
communities. They indicated that lack
of affordable housing is a huge
challenge for people seeking to live in
the community while being supported
for severe disabilities, and that many
individuals who experience multiple
disabilities need housing that is tailored
for their specific physical needs. These
commenters stressed that group homes
that were built and owned by a third
party, specifically for the purpose of
serving people with disabilities, would
not be available if they tried to rent on
the open market and that ruling out
such homes for HCBS funding imposes
further hardship and segregation on the
population in need of HCBS.

One commenter believes the
requirements will drive up costs.

Some commenters believe that the
changes would effectively eliminate
their freedom to provide their adult
child a setting that is protected from
exposure to community members that
do not understand the effect of a
community’s environment on
individuals with disabilities.

One commenter indicated that if
adopted, the criteria would have a
significant adverse impact on its ability
to continue to serve individuals with
the most significant disabilities in the
community. The language included in
the proposed regulation would: (1)
Thwart informed choice by negating or
severely restricting longstanding
program options and opportunities to
provide services and supports expressly
authorized by the HCBS provisions of
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the Medicaid statute and regulations;
and (2) Significantly restrict state
flexibility to respond to identified needs
of Medicaid beneficiaries.

Some commenters stated within the
broad disability community, different
groups have different needs and desires
and any definition of home and
community-based needs to be broad
enough to encompass these divergent
needs and desires with one not
outweighing others. They indicated that
it may not be possible to have a single
definition to meet these needs.

One commenter stated that the
standards proposed for home and
community-based settings are
impractical, overly prescriptive,
inappropriate for persons with cognitive
impairments and neurobehavioral
challenges, and cannot be delivered at a
rate that states and taxpayers can afford.

Another commenter disagreed with
eliminating congregate care options and
requested CMS clearly state policies
which encourage states to operate a
range of services for people with
disabilities which reflect the diversity of
their care and that of their families,
including congregate care.

Several commenters disagreed with
the notion embedded in the CMS
proposal that “community based” can
only be defined as a totally independent
setting or small stand-alone group home
in an urban or suburban environment.

We received many comments
supporting the proposed criteria. These
indicate that the criteria are a step in the
right direction and support the goal of
HCBS to assist individuals to be able to
live fully in the greater community. One
of these commenters stated that the
criteria proposed appropriately establish
the essential elements of resident
autonomy and person-centered care.

Many commenters stated their belief
that the provisions are key to assisting
states with complying with the
Olmstead decision. One recommended
that the regulation quote verbatim the
conclusion of the Olmstead decision
and that reference to the “integration
mandate” in the final regulation restates
actual language in the ADA regulations
for instance, “most integrated setting
appropriate to the needs of qualified
individuals with disabilities.”

Another indicated that the
requirements appropriately ensure that
individuals have control over their care
environment while also making
allowances for serving people with
cognitive disabilities. Several
commenters stated that the rule offers
appropriate flexibility to ensure that
individuals can remain in the
community for as long as possible.

Many commenters commended CMS
for its efforts to promote the rights of
people with disabilities to live in the
most integrated setting possible. They
stated that the proposed rule has the
potential to improve the care of many
adults and children in the public mental
health and developmental disabilities
system.

A few commenters stated that making
an institutional setting more “homelike”
does not mean that it becomes
community-based, and that the intent is
to ensure that people with disabilities
have more self-direction and ability to
govern and control important
components of their personal living
environment.

One commenter stated appreciation
and support for criteria that support
individual choice, the ability for a
recipient to exercise control over his or
her immediate environment and day to
day activities, and that do not restrict
the individual’s ability to live in the
community in which his or her
residence is located. However, the
commenter is concerned that residency
in some of the more creative
congregated living arrangements may be
disqualified. The commenter added that
CMS should be as flexible as possible to
ensure that these homes are able to
continue to support individuals with
disabilities and illnesses in the least
restrictive environment possible.

Response: We appreciate all of the
comments submitted. We believe the
requirements we are finalizing are
critical to ensure that individuals have
the opportunity to receive services in a
manner that protects individual choice
and promotes community integration.
Individuals who are elderly and/or
disabled who commented made it clear
that their personal rights should not be
curtailed because of where they live or
because there is a need to receive HCBS.
It is not the intent of this rule to prohibit
congregate settings from being
considered home and community-based
settings. State plan HCBS must be
delivered in a setting that meets the
HCB setting requirements as set forth in
this rule (except for HCBS that may be
delivered in an institutional setting,
such as institutional respite). Also, since
this authority provides states the
opportunity to provide individuals
HCBS and not institutional services,
individuals must be living in settings
that comport with the HCB setting
requirements as set forth in this rule.
We acknowledge that for some settings,
implementing these requirements will
require a change to operational protocol,
and perhaps changes to licensure
requirements, but we believe that the
requirements are achievable and

provide for reasonable transition time to
facilitate such changes as may be
necessary. We are committed to working
with states as they examine their
systems and develop plans to bring their
HCBS programs/benetfits into
compliance.

Comment: One commenter noted that
Medicaid reimbursement for room and
board is expressly prohibited, yet the
criteria laid out in §§441.530 and
441.656(a) are primarily focused on
considerations of what is a beneficiary’s
room and board choice and therefore
arguably outside CMS’ authority to
regulate. This commenter stated that
CMS lacks authority to regulate these
features of alternative housing
arrangements for which it does not
provide reimbursement and requested
that CMS clarify under what authority
CMS can mandate physical structure
alternative housing requirements and
whether such authority extends to non-
provider controlled alternative housing
arrangements. Other commenters stated
that creating an exhaustive list of
potential requirements will be difficult
and suggested that CMS carefully
consider the wide range of states’
specific programs over the next year
before providing guidance through a
State Medicaid Director letter.

Response: While we do not regulate
housing, we are required to determine
whether Medicaid State plans and
waivers comply with the statutes
authorizing the provision of medical
assistance. In authorizing HCBS
Medicaid expenditures, we must ensure
that such settings are home and
community-based.

Comment: We received many
comments in response to our request for
input on whether the regulation should
be modified to prohibit housing
providers from requiring individuals to
receive services from that provider, or
requiring an individual to receive a
particular service as a condition of
living or remaining in the setting. Many
commenters believe that housing should
not be conditioned upon the acceptance
of services and believe that individuals
should have the right to choose their
living environment, as well as their
supports and services. Some
commenters expressed concern that
such an arrangement is inconsistent
with the requirement that Medicaid
beneficiaries have a free choice of
provider. Other commenters believe that
if assisted living facilities, and other
congregate settings that bundle housing
and services, were required to separate
housing and services, those providers
could maintain their customer base by
providing services of a quality that
appeals to individuals, not by taking
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advantage of a captive pool of residents.
Others expressed concern that people
would become homeless or
institutionalized because the services
they require change, and individuals are
not given the opportunity to age in
place. Some commenters believe that
individuals should have the opportunity
to make their own decisions about
where they live, free of any coercion.
One commenter supporting the
restriction acknowledged that
compliance with such a provision
would require monumental changes to
certain business models and service
delivery systems and that such a change
may be beyond the scope of this
regulation. Overall, the commenters
supporting the prohibition believe that
individuals with disabilities deserve
choice among livable options and
control over the space they call home.
Alternatively, we received comments
opposing a separation of housing
services requirement, stating that it is
too restrictive. Some commenters
expressed concern that such a
requirement would limit a provider’s
ability to evict tenants who become a
threat to other tenants and staff or
repeatedly refuse a particular service
that would treat their medical
condition. Other commenters believe
that while the inclusion of this criterion
is important in some settings, such as an
individual’s home or apartment, it
should not be applied to settings such
as group homes or assisted living
residences, where the provision of
services is inherent in the setting.
Several commenters suggested that
instead of modifying the regulation to
require separating housing and services,
this issue could be handled in a
different manner, such as the use of
resident agreements in specific
residential settings or through the
person centered planning process.
Commenters believe that this regulation
should not preclude reasonable
conditions for residency that are
consistent with the rules of the
regulating agency. There is also concern
with the effect such restriction could
have on specialized programs, such as
those targeted toward the homeless
population. Such programs include
residential services and require
individuals to maintain sobriety. Other
commenters expressed concern
regarding how such a requirement
would be operationalized in assisted
living facilities whose model is to
provide both housing and services. In
such settings, multiple service providers
and multiple staff with multiple lines of
authority, sorting through oversight and
management issues becomes very

complex. A few commenters suggested
that CMS should provide guidance that
as a matter of practice, individuals
should not be locked into a particular
service package as a condition of their
receipt of housing services. Other
commenters suggest that in
arrangements where placement is
contingent on acceptance of a specific
program, it should be clearly specified
as part of the person-centered planning
process that individuals have been
apprised of all alternatives and that the
decision to accept the placement is free
from coercion. The commenter notes
that adult care and assisted living
facilities are also guided by state
regulations and in most cases these
regulations indicate that residents may
not reside in the facility if they are a
threat to themselves or others. The
commenter explains that if a facility
fails to “discharge” a resident to a more
appropriate environment, the facility
may be in conflict with those state
regulations, running the risk of being
cited with a deficiency or
endangerment, which can threaten its
viability.

Response: Upon consideration of the
thoughtful comments submitted, we are
not requiring the separation of the
housing provider from the provider of
HCBS. Commenters provided
compelling arguments both in support
and against the proposed prohibition.
We recognize that the needs of the
individuals receiving HCBS vary
greatly. Just as there should be a variety
of service options to meet those needs,
there should be a variety of residential
options as well. We agree with
commenters that the issue of choice
regarding the provision of services can
be addressed as part of the person-
centered planning process and reflected
in the individual’s person-centered
service plan. States must ensure that
when an individual chooses a home and
community based setting, the individual
has made an informed choice among
options. In the event the individual has
made an informed choice to reside in a
setting that provides both housing and
services, the individual must
acknowledge that he has also chosen
that provider to be the service provider.
Our decision not to require the
separation of housing and services in
the final rule does not preclude a state
from structuring its service delivery
system to promote separation. Nor does
it preclude a provider from allowing for
such an arrangement if all parties agree,
and the arrangement does not violate
state licensing requirements. At this
time, we do not believe that there

should be a federal mandate requiring
such a separation.

Comment: Several commenters
requested that § 441.656(a)(1)(vi) be
modified to include a “right to refuse
service” provision. One commenter
suggested the following modification
“in a provider-owned or controlled
residential setting, that receipt of any
particular service or support either from
the provider/owner or other qualified
provider cannot be a condition for living
in the unit and that this shall mean that
the owner of the unit cannot terminate
occupancy/tenancy of someone for not
agreeing to participate in a particular
service.” A few commenters suggest that
if CMS decides against including a
“right to refuse service” provision, then
a narrow exception should be provided,
allowing the requirement to be waived
only for substance abuse treatment
services, on the grounds that such
treatment services are distinct in
character from other forms of service
provision focused on ADLs, IADLs, etc.
One commenter believes that while
providers should receive adequate
reimbursement for housing and services,
the individual should be protected
against restrictive (service utilization)
requirements for tenancy and should
maintain the right to elect, receive or
deny services without risk of eviction.
Another commenter indicated that this
interpretation could have an effect on
residential settings as some of these
settings include a structure in which
individuals are required to participate
in treatment (substance use, for
example) as a condition of residing in
the unit. Overall, the commenters
believe that individuals should not be
forced to move out of their homes
because they do not want a particular
service offered by the provider.

Response: We do not believe that a
“right to refuse” provision is necessary
as it is a basic tenet of the Medicaid
program that individuals cannot be
compelled to receive any Medicaid
service. Additionally, we believe the
requirements specified under the
person-centered planning process, and
the requirement at §441.530(a)(1)(iii)
and §441.710(a)(1)(iii) that an
individual is free from coercion and
restraint, achieve the same purpose as a
“right to refuse” provision. Although
Medicaid beneficiaries have the right to
refuse a service, we recognize that
depending on the setting, rules other
than those of the Medicaid program may
be applicable and may reflect health and
safety concerns related to the refusal of
services. We plan to issue additional
guidance on how other components of
this regulation can be useful tools in
addressing such concerns.
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Comment: Several commenters
recommend that the proposed
regulation be amended to reference the
ADA, which generally requires a
provider to accommodate a resident’s
needs by making necessary services
available to the extent that those
accommodations are setting-appropriate
and are not legally prohibited.
Commenters believe that this type of
accommodation should be required in a
community-based setting, as it values
the individual’s interest in staying in
the home over the facility’s interest in
limiting the care needs that must be
met.

Response: The requirements of this
rule do not replace or override the
requirements of the ADA. There are
already a few general provisions in our
regulations that prohibit discrimination
in State Medicaid programs on the basis
of nationality, disability, etc., (§430.2,
§435.901, §435.905, and § 435.908). As
these regulations apply in determining
eligibility and administering the
Medicaid program generally, it is not
necessary to add a regulation on this
subject specific to section 1915(i) of the
Act.

Comment: One commenter suggested
that clear contracts and boundaries need
to be defined in order to recognize that
no matter the setting, that location is the
individual’s home.

Response: We agree with the
commenter that regardless of the type of
setting, the location is the person’s
home.

Comment: One commenter suggested
CMS include the concept of “aging in
place,” as defined by the Center for
Disease Control. The commenter
believes that regardless of whether or
not the setting is provider-owned or
controlled, individuals should be
protected by a reasonable
accommodation requirement in their
current settings as their needs change in
order to prevent individuals from being
evicted or losing their home. The
commenter further suggests that
individuals should also have access to
an appeals process through an objective
third party to dispute decisions about
terminations of agreements and
evictions.

Response: We do not believe this
support requires a change to the
regulations. The requirements set forth
in this final rule also address the
commenters’ additional suggestion
regarding an appeals process for
evictions and terminations of
agreements.

Comment: One commenter indicated
that their state has a long history of
providing services that are
institutionally-based, with

misplacement of younger people in
adult care homes that are for the frail
elderly. This commenter urged CMS to
ensure that individuals have
assessments of need to ensure they are
not placed in the wrong settings.

Response: Sections 1915(c), 1915(i)
and 1915(k) of the Act all require that
individuals have an individual
assessment of needs that includes the
individual’s needs, strengths,
preferences and goals for services and
supports provided under the respective
authorities.

Comment: One commenter
appreciates CMS noting in the preamble
to the proposed rule the other
authorities for providing Medicaid
services in certain institutional care
settings (such as SNFs and ICFs), but
notes that this should not be construed
to mean that assisted living can or
should be lumped with SNFs simply
because both provide regulated services
in a congregate setting. The commenter
does not support the premise that
residents of assisted living settings
should ““fall back” on the institutional
model in order to access Medicaid
services.

Response: It is not our intent to imply
that all congregate settings should be
categorized as nursing facilities and/or
intermediate care facilities for
individuals with intellectual
disabilities. State plan HCBS must be
delivered in a setting that meets the
HCB setting requirements as set forth in
this rule (except where HCBS are
permitted to be delivered in an
institutional setting, such as
institutional respite). Also, since this
authority provides states the
opportunity to provide individuals with
HCBS and not institutional services,
individuals must be living in settings
that comport with the HCB setting
requirements as set forth in this rule.
Settings that do not meet the
requirements may be qualified to
provide institutional services.

Comment: One commenter suggests
that states should consider whether
individuals have meaningful options
among settings located in the
community, which afford them the
choices that are integral to some of the
qualities that define HCB settings. The
commenter suggests that states should
collect data on the choices and
expressed preferences of Medicaid
beneficiaries who require HCBS and set
goals to build adequate infrastructure to
meet these needs.

Response: We appreciate the
commenters’ thoughtful suggestions.
The regulation already requires that the
setting be selected by the individual
from among housing options, and that

the individual’s choice is documented
in the person—centered service plan. We
will not revise the regulation to include
the commenter’s suggestion to require
states to use the data on the choices and
expressed preferences to set goals to
build adequate infrastructure to meet
these needs; however, we will consider
that suggestion as we develop future
guidance.

Comment: One commenter agreed that
these requirements should apply to
other HCBS funding streams such as the
section 1915(c) waiver program.

Response: We appreciate the
commenter’s support. As stated in the
preamble of the proposed regulation,
these requirements will also apply to
section 1915(c) of the Act Home and
Community Waiver programs and the
section 1915(k) of the Act Community
First Choice state plan option.

Comment: One commenter stated that
individuals should not be forced to live
in the community, as this might not
always be the individual’s preference.

Response: This requirement does not
require individuals to live in the
community to receive necessary
Medicaid services. Medicaid services
are available in a variety of settings.
This regulation sets forth requirements
that must be met for individuals to
receive services under sections 1915(i),
(c) and (k) of the Act.

Comment: We received many
comments supporting the proposed
language. Several commenters support
CMS’ efforts in aligning HCBS setting
qualities under sections 1915(i) and
1915(k) of the Act and agree with the
proposed list of qualities for home and
community based settings at
§441.656(a)(1) of the proposed rule that
promote patient autonomy, dignity,
choice and preference. Several
commenters believe the provisions are
strongly reflective of the belief that
home- and community-based services
should be organized in a person-
centered manner, driven by the needs
and preferences of the individual and
that those services acknowledge the
rights of the individual to “privacy,
dignity and respect”. Several
commenters generally believe that the
provisions establish the essential
elements of autonomy and person-
centered care in a way that promotes
choice and independence. Many
commenters believe that the list of
qualities promotes integration of people
with disabilities into the greater
community and does not restrict
individuals with disabilities. One
commenter recognized the policy on
this issue is complicated and believes
that the proposed language is a big
improvement over previous proposals.



2960

Federal Register/Vol. 79, No. 11/Thursday, January 16, 2014 /Rules and Regulations

Response: We agree and appreciate
the commenters’ support.

Comment: A few commenters asked if
the rule applies to private homes and
non-residential community settings
where services may be provided, such
as adult day settings or day habilitation
settings.

Response: 1915(i) State plan HCBS
and 1915(k) CFC services (for example,
residential, day or other) must be
delivered in a setting that meets the
HCB setting requirements as set forth in
this rule. We will provide further
guidance regarding applying the
regulations to non-residential HCBS
settings. In addition, since this authority
provides states the opportunity to
provide individuals HCBS and not
institutional services, individuals
receiving 1915(i) State plan HCBS or
1915(k) CFC services must be living in
settings that comport with the HCB
setting requirements as set forth in this
rule regardless of whether they are
receiving HCBS in that residence. This
is consistent with CMS’ longstanding
policy regarding 1915(c) HCBS. We are
unsure what the commenter means by
the term “private home” but a residence
owned or leased by an individual for his
or her personal use would generally
meet these criteria.

Comment: One commenter suggests
that CMS should consider requiring and
monitoring state reporting on measures
related to the qualities of home and
community-based settings. The
commenter suggests alignment with
section 1915(i) of the Act quality and
reporting standards. An alternative
approach also suggested by the
commenter is for CMS to require a
Memorandum of Understanding (MOU)
between state agencies documenting
how they will work together to ensure
consistency with the quality
requirements.

Response: Sections 1915 (c), (i) and
(k) of the Act all require states to
demonstrate at the time of approval that
they have a quality improvement
strategy that includes performance and
outcome measures for the HCBS,
including measures for the HCB setting
requirements. We are currently working
towards a streamlined approach to be
used across Medicaid HCBS.

Comment: One commenter
recommended the rule be revised to
include a requirement that individual
choice regarding supplementation of
services and supports and who provides
them is facilitated, if providers meet all
applicable requirements of the licensed
entity.

Response: We do not believe it is
necessary to add language addressing
provider qualifications to this provision.

Implementing regulations for sections
1915(c), 1915() and 1915(k) of the Act
all include provisions that address
provider qualification requirements.

Comment: Several commenters
indicated that people with disabilities
should have the same rights,
responsibilities and protections as
nondisabled people have under every
state’s Landlord and Tenant Law. One
commenter indicated that their state’s
landlord and tenant laws currently in
place are sufficient to satisfy the
requirements of the regulation (absent a
court order, a person may not be
involuntarily evicted even if they need
a higher level of care, are delinquent in
payment or create significant disruption
for others living in the congregate
setting). Another commenter indicated
that their state’s landlord tenant law
must operate equally for everyone.

Response: We believe these comments
are consistent with the intent of this
regulation. We note that we do not have
the authority to require states to modify
their landlord and tenant laws.

Comment: One commenter suggested
that CMS should clarify that all settings
in which the individual does not have
a regular lease or full ownership rights
should be considered “provider-
controlled.”

Response: Any setting where the
provider of HCBS also owns and
operates an individual’s residential
service is considered provider-
controlled.

Comment: A few commenters
indicated that because there is no
definition of an individual’s “‘sleeping
or living unit” it is unclear what area
the individual’s rights pertain to. The
commenters requested clarification that
the “unit or room” to which the person
is legally entitled is at least the space to
which the rights in
§441.530(a)(1)(vi)(B)(1-3) should apply.

Response: The requirements set forth
at §441.530(a)(1)(vi)(B)(1-3) apply to
the sleeping or living unit that is used
by the individual, and is not a common
area used by others residing in the
setting.

Comment: One commenter indicated
that their state’s landlord-tenant laws
and their housing with services
regulations both apply to their housing
with services settings and the
commenter wants to ensure that
anything that is finalized by CMS does
not negatively impact the consumer
based system developed over the last
two decades in that state.

Response: The proposed language
specified that “the individual has, at a
minimum, the same responsibilities and
protections from eviction that tenants
have under the landlord/tenant law of

the state, county, city or other
designated entity.” However, we heard
from many commenters that depending
on the state, tenant law may not apply
to congregate settings, such as group
homes or assisted living facilities. To
address such situations, we revised
§441.530 and §441.710(a)(1)(vi)(A) to
add the following language: “For
settings in which landlord tenant laws
do not apply to such units or dwellings,
the state must ensure that a lease,
residency agreement or other form of
written agreement will be in place for
each HCBS participant that provides
protections that address eviction
processes and appeals comparable to
those provided under the jurisdiction’s
landlord tenant law”. In all instances,
these agreements must address eviction
processes and appeals. In summary, we
believe that our language creates a
minimum requirement, but allows states
to use existing laws or establish new
laws as long as they meet our minimum
requirements.

Comment: One commenter found it
difficult to support this requirement
based on the fact that each designated
entity in the same state can have
different tenant laws.

Response: It is expected that states
would establish policy and procedures
to assure compliance with this
provision.

Comment: One commenter indicated
that it might not be appropriate to
require all provider-owned and operated
settings be subject to local landlord and
tenant laws or to meet all the
requirements in § 441.530(a)(2)(v)
adding that for some individuals with
chronic mental illness or cognitive
impairment, this strict requirement may
exclude the least restrictive
environment in which they can reside.
The commenter indicated that CMS and
state Medicaid agencies can use the
other provisions in § 441.530 to insure
that settings in which residents receive
services are designed to facilitate the
actual integration of the individual in
the surrounding community without
prohibiting some residences that are
provider-owned or controlled from
providing residential support to
recipients.

Response: We have modified the
regulation to include language to
address situations in which state
landlord/tenant rules do not apply.

Comment: One commenter requested
clarification as to whether the provider
has to hold the space when the terms of
the lease are broken and there is no
payment of rent and suggested that CMS
use the typical landlord tenant
language.
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Response: 1t is beyond the scope of
this regulation to address issues such as
when the terms of a lease are broken or
rent is not paid. This regulation defers
to the state and local law, as applicable.
Absent applicable state or local law, the
regulation provides minimum
requirements that the state must make
sure are in place to inform individuals
of the eviction process and the process
to appeal the eviction.

Comment: One commenter noted that
if the provider cannot evict the
individual from provider controlled
housing all the other residents may
suffer and require new housing
arrangements. The commenter stated
that providers of services have
experience balancing the rights of
multiple residents and added that there
are circumstances when eviction is in
the best interest of all residents.

Response: This regulation is not
intended to override existing rules
governing adherence to proper eviction
procedures. This rule requires that
individuals receiving Medicaid HCBS
who are in provider owned or
controlled settings have the same or
comparable protections related to
evictions as individuals not receiving
Medicaid HCBS.

Comment: One commenter asked
about situations where the individual
decides to participate in an activity that
is contrary to the person-centered plan,
putting the individual in danger, and
asked who is liable for the outcome of
the risky behavior. The commenter also
wanted to know if, when all parties
have agreed to a plan and the individual
receiving supports departs from that to
which s/he has agreed, the provider has
standing to require the individual to
adhere to the plan and may take steps
to ensure compliance.

Response: We appreciate the
commenter’s questions. There is an
expectation that individuals and
providers will adhere to the services
and activities identified in the person-
centered service plan. If individuals
place themselves or those around them
in danger, we expect the state and
provider to take the appropriate action
necessary to address the situation.
However, after the immediate crisis is
resolved, we would expect a
reassessment of needs to occur using the
person-centered service planning
process and an update to the person-
centered service plan.

Comment: Many commenters
expressed concern that the application
of landlord/tenant law would create a
conflict with state licensing laws
governing assisted living providers or
other congregate settings, and indicated
that the state licensure laws protect

individuals from arbitrary eviction and
define the circumstances in which a
provider may and may not discharge an
individual. The commenter added that
providers have an obligation to take all
reasonable steps to accommodate an
individual before seeking a discharge,
and recommended that CMS consider
the logistical and technical difficulties
in referring to state, county or city
landlord/tenant laws, as these vary
significantly and would subject
providers in different areas of the same
state to different standards depending
on where they are located. The
commenter indicated that it would be
burdensome for a state to create an
HCBS program that would take into
account all the variations when trying to
meet these requirements, and suggested
that providers that are not licensed
under an existing state licensing law be
required to only adhere to the state
landlord/tenant law, to create
uniformity and avoid the administrative
difficulties created by including county
and city laws. One commenter added
that the legal relationship between a
provider and a resident is very different
than that of a landlord tenant
relationship, as landlords typically do
not provide, nor are required by law to
provide, food, housekeeping or
assistance with ADLs pursuant to a
rental agreement. The commenters
recommend that in lieu of mandating
eviction protections under landlord
tenant laws, assisted living facility
resident protections be provided
through specific disclosure provisions
as part of the resident agreement and
approved by the applicable state
licensing authority. The commenter
added that such provision would
specify the terms and conditions for
move-in, including conditions for
discharge or transfer and an appeals
process for resolving disputes that are
non-emergency in nature.

Response: We are pleased to hear that
states have robust beneficiary
protections included in the licensing
requirements of certain settings. It is not
our intent to replace a state’s current
system. The intent of the language was
to assert the expectation that for a
setting to be considered home and
community-based, residents of provider-
owned or controlled residential settings
must have comparable protections
available to them as those provided
under the landlord tenant law of the
state, county, city or other designated
entity. As a result of the comments
received, we have added to this
requirement, for settings in which
landlord tenant laws do not apply, that
the state must ensure that a lease,

residency agreement or other form of
written agreement is in place for each
participant and that such agreements
provide protections that address the
eviction processes and appeals
comparable to those provided under the
jurisdiction’s landlord tenant law.

Comment: One commenter believes
the §441.530 (a)(1)(vi)(A) should be
revised to permit discharge when an
individual’s condition changes and care
needs can no longer be met under the
license of the dwelling they occupy
adding that there is nothing in the
regulation that abolishes the Keys
amendment requirements for SSI
recipients or HCB waiver recipients.

Response: While we understand that
there may be circumstances in which an
individual’s needs require a different
level of service, we expect that the
assessment of functional need, the
person-centered plan and the
availability of HCBS will be able to
address an individual’s changing needs.
If it is determined that eviction or an
involuntary discharge is necessary, the
state must ensure that proper
procedures for such actions are followed
and individuals are fully informed of
their rights.

Comment: One commenter wanted to
know if it is the responsibility of the
provider to assist the individual in
finding other housing, services, and
supports.

Response: The state is responsible for
addressing this assistance through the
person-centered planning process.

Comment: One commenter
recommends the regulation require that
states and providers delineate (a) the
conditions under which an individual
may be involuntarily moved from a
setting he or she prefers, and (b) the
methods by which the individual will
be informed of such conditions at the
time the individual chooses the setting.

Response: The regulation has been
modified to provide that, in
circumstances where tenant landlord
tenant laws do not apply, a lease,
residency agreement or other form of
written agreement must be in place that
provides protections that address
eviction processes and appeals
comparable to those provided under the
jurisdiction’s landlord tenant law.
Under circumstances where tenant
landlord rules do apply, the state will
ensure compliance with those rules.

Comment: One commenter indicated
that their state requires a contract
between the residents and providers and
wanted to know if it could be used in
lieu of a lease.

Response: 1t is possible that this
arrangement would comply with the
revised language allowing other forms of
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written agreements to implement
protections that are at least minimally
comparable to the protection provided
under the jurisdiction’s landlord tenant
law. A final determination of whether
such contracts comply with the
regulatory requirements will be made
through the state plan amendment or
waiver review process.

Comment: One commenter indicated
that current requirements in their State
allow for adequate service planning and
transition (30-day notice) when a
provider is unable to meet the needs of
an individual, and the State suggested
that the proposed rule reflect a similar
requirement.

Response: We believe it is a good
protection to include, however, we do
not propose to amend the regulation to
require a specific timeframe. We would
like the state to retain flexibility in
establishing timeframes.

Comment: Two commenters indicated
that in their state, the assisted living
model separates the assisted living
services from housing. The commenters
noted that providers of assisted living
services are licensed and the services
must be provided in a ‘““Managed
residential community” consisting of
individual apartments where residents
can continue to live and maintain
personal autonomy. The commenters
added that residents are considered
tenants and are protected under the
state’s landlord tenant laws and that
under this arrangement the assisted
living services provided within the
managed residential community are
regulated by state licensure laws. The
commenters requested that the rule
recognize laws and state licensure laws
and regulations that govern the
provision of HCBS in their state.

Response: We believe the regulation
allows for this.

Comment: Many commenters
requested further clarification of the
“specific physical place” language. In
general, the commenters support the
idea that individuals in congregate
settings should have agreements for a
specific room or unit and should not be
arbitrarily moved around by providers.
However, the commenters note that
landlord tenant laws vary tremendously
by state and their application to specific
residential arrangements tends to be fact
specific and subject to complex
statutory and judicial interpretation.
The commenters also note that the
federal Fair Housing Act prohibits
discrimination in almost all housing
activities based on disability and
requires housing providers to make
reasonable accommodations to rules and
policies when such accommodations are
needed for the individual to use and

enjoy the housing. The application of
the fair housing laws to residential
settings that are also subject to state
licensure and regulatory schemes can be
complex, and the law in this area is
continuing to develop. Additionally the
state’s “level of care” licensure
standards that require the discharge of
residents with certain types or acuity of
conditions are at odds with civil rights
protections designed to allow
consumers to live and receive services
in places they choose. Providers are not
required to make accommodations
where to do so would result in an undue
financial and administrative burden or
would fundamentally alter the nature of
the provider’s operations. However,
providers and state licensing agencies
are required to make reasonable
accommodations to enable people to
remain in the homes that they choose if
the accommodations meet those tests.
The commenters suggest that state plan
amendments and waiver applications
should specify processes by which they
would make “reasonable
accommodations” decisions without
forcing residents to make claims in
court or forcing providers to jeopardize
their licensure by reasonably
accommodating residents whose service
needs have intensified, for example.
Reasonable accommodations processes
should provide plenty of notice and be
easily used. A number of states have
enacted interactive processes to provide
appeals and individual determinations
of the ability to remain, even if their
continued residency represents a
violation of the level of care
requirements. Finally, a legally
enforceable agreement under this
subsection should include a right to
appeal decisions affecting tenancy.
Agreements should clearly specify the
conditions that would trigger a
termination, including conditions
related to the person’s health status or
level of disability that would necessitate
a move. The individual should have the
right to appeal termination decisions to
an objective third party in a timely
manner, such as 30 days, which should
be defined in the state’s waiver
application. This appeals process
should be accompanied by the
reasonable accommodation process
noted above. Other commenter’s
recommended that if a state’s licensing
standards do not include such
protections, then the landlord tenant
statutes should be the default law.
Several commenters recommended the
following language: “An individual has,
under state licensing law, protections
from evictions. If these protections are
not provided, the individual shall have,

at a minimum, the same responsibilities
and protections from eviction that
tenants have under the landlord/tenant
law of the state, country, city or other
designated entity.”

Response: We appreciate the
commenter’s thoughtful comments
highlighting the complexities of
applying tenant landlord rules to
settings that normally do not have such
an application. The regulation has been
modified to specify that in
circumstances where landlord tenant
laws do not apply, a lease, residency
agreement or other form of written
agreement must be in place that
provides at least comparable protections
to those provided under the
jurisdiction’s landlord tenant law. At a
minimum, these agreements must
address eviction processes and appeals.
Under circumstances where tenant
landlord rules do apply, the state will
ensure compliance with those rules. We
are not amending the regulation to
include specific language referencing
state licensing laws. Rather we have
amended the language to add “For
settings in which landlord tenant laws
do not apply, the State must ensure that
a lease, residency agreement or other
form of written agreement will be in
place for each HCBS participant and
that the document provides protections
that address eviction processes and
appeals comparable to those provided
under the jurisdiction’s landlord tenant
law.”

Comment: One commenter
recommended replacing the proposed
language ‘““the individual has, at a
minimum, the same responsibilities and
protections from eviction that tenants
have under the landlord tenant law of
the state, county, city or other
designated entity” with the following:

(A)Individual has a lease, residency
agreement or other form of written agreement
that includes the ability to appeal move-out
decisions to an objective third-party.
Reasonable accommodations are made both
by the provider and the state to accommodate
aging in place. An appeal of a move-out
decision should not prevent the move-out
when there is a significant risk of harm to the
resident, other residents, or staff. The appeal
process will include nonpayment of fees
unless the state has a demonstrated
alternative process for addressing payment
disputes. All appeals should be pursued
expeditiously and should not take longer
than 30 days.

Response: We appreciate the
commenter’s recommendation, however
we do not believe it is appropriate to
include as a requirement. We note that
the suggested language represents some
good practice, and would encourage
states to include such protections in
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their policy and procedures if they do
not already exist.

Comment: One commenter
recommended the following changes to
the proposed language: “The unit or
room is a specific physical place that, if
a ‘family care home’, includes a private
bedroom, and if not a ‘family care
home’, includes, at a minimum, its own
kitchen facilities, sleeping area, and
private bathroom with toilet, sink and
shower or bathtub, that can be owned,
rented or occupied . . .”

Response: We appreciate the
commenter’s suggestions, however, we
will not revise the rule to include these
types of specifications as they would be
overly prescriptive.

Comment: One commenter requested
that we revise the regulation to specify
that the unit can be owned, rented or
occupied under another legally
enforceable agreement by the individual
receiving services “‘or his/her chosen
surrogate, who must not be an agent of
the service provider,” could be inserted.

Response: We do not believe the
commenter’s recommendation to add
language regarding a surrogate is
necessary. The HCBS regulations
already address this in the definition of
individual’s representative.

Comment: Several commenters
supported giving individuals who
receive HCBS in provider-owned or
operated residential settings protections
under landlord tenant law, and
suggested adding protections afforded
by the ADA to this section to ensure that
individuals living in these settings
whose health needs change are afforded
appropriate accommodations (such as
increased staff), in order to continue
living in the setting.

Response: While we do not
administer or enforce the ADA, we note
that Medicaid regulations prohibit
discrimination in State Medicaid
programs (§430.2, §435.901, §435.905,
and §435.908). As these regulations
apply in determining eligibility and
administering the Medicaid program
generally, it is not necessary to amend
this regulation on this subject.

Comment: A few commenters
recommended the word “unit” be
replaced with “room” throughout the
document.

Response: We do not agree with the
recommendation to remove the term
unit, but to provide additional
clarification, we have revised the
language to add the term “dwelling”
since this is the common term used
under prevailing state and local
landlord/tenant laws.

Comment: Several commenters agreed
with the list of requirements for
provider owned and controlled

residential settings. One commenter
added that preservation of the right to
privacy, including having a lockable
unit and the ability to control access to
the unit, and self-control of the
participant’s schedule, are also
important indicators for basic human
dignity. Another commenter noted that
individuals with disabilities should be
afforded the same rights as anyone else
in the country.

Response: We agree and appreciate
the commenter’s support.

Comment: One commenter indicated
that “the freedom to furnish and
decorate their sleeping or living unit”
could use clarification noting that there
are many landlords that have
restrictions on water beds, or
permission prior to painting. The
commenter added that all rules relating
to entrance locks, roommates, furniture
preferences, daily schedules, food,
visitors, etc., must include caveats as to
feasibility and reasonableness.

Response: These requirements pertain
to settings that are owned or controlled
by a provider. Landlord tenant laws may
allow landlords to set reasonable limits
as long as the limits are not
discriminatory or otherwise deny rights
granted to tenants under the state law.
Therefore, we have added additional
language to this requirement to clarify
that, in a provider-owned or controlled
setting, the individual’s freedom to
furnish and decorate sleeping or living
units may contain limits within the
scope of the lease or agreement.

Comment: One commenter expressed
support of the criteria when an
individual lives alone, but wanted to
know in situations where an individual
chooses to live with a roommate who is
responsible for collaborating schedules
and ensuring that one person’s right to
have visitors does not infringe on the
privacy of the other.

Response: While this is not
specifically addressed through
regulation, we note that there are many
ways to address this concern, including
through good roommate
communication.

Comment: Several commenters
recommended that “their” be changed
to “the,” since “individual” is singular
but “their” is plural.

Response: We agree with the
commenter and have revised the
regulation accordingly.

Comment: One commenter noted that
individuals requiring care and services
will have their privacy limited in some
fashion while those care and services
are being provided and suggested the
following revision to § 441.530 and
§441.656(a)(1)(vi)(B): Each individual
has privacy in their sleeping or living

unit, to the extent care and services are
provided in accordance with the
individual’s assessed needs.

Response: We do not believe the
recommended revision is necessary as
there is a general requirement that
services are provided in accordance
with an individual’s assessed needs.
This requirement is expressed at
§441.530(a)(1) and §441.710(a)(1) and
also under person-centered planning
provision of the regulations for sections
1915(c), 1915(i) and 1915(k) of the Act.

Comment: A few commenters
disagreed with the proposed language
requiring that units have lockable doors.
The commenters believe that this
requirement poses a safety risk in the
event of an emergency and added that
clarification is also needed on a unit
owned by the resident who may not
want to provide the appropriate staff
with keys to his/her door. The
commenters pointed out that in some
apartment buildings the entrance door is
the unit’s door and asked if the resident
owns the unit whether he/she will be
required to provide appropriate staff
with keys.

Response: We disagree that the
recommended change is necessary.
However, the requirement for a lockable
entrance door may be modified if
supported by a specific assessed need
and justified and agreed to in the
person-centered service plan.
Additionally, the state must ensure
adherence to requirements set forth at
§441.530(a)(1)(vi)(F) and
§441.710(a)(1)(vi)(F).

We would like to clarify that this
regulation does not require individuals
to provide keys to anyone. The language
is meant to curtail the issuing of
resident keys to all employees or staff
regardless of the employee’s
responsibilities, thus granting
employees unlimited access to an
individual’s room. This provision
indicates that only appropriate
individuals should have access to an
individual’s room. For example, it may
be appropriate for the property manager
to have keys, but it might not be
appropriate for the individual working
at a reception area.

Comment: One commenter
recommended the additional phrase “‘if
necessary” be added after “‘appropriate
staff,”” as there may be occasions when
the particular setting will not have staff
members holding keys to living units.
Several commenters recommend adding
the phrase “as appropriate” at the end
of the provision since there may be
times when a setting will not have staff
members with keys to living units.

Response: We agree with the second
commenter’s concern and have
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modified the regulatory language
accordingly to indicate ““as needed.”

Comment: Other commenters advised
that they support lockable entrance
doors with appropriate staff having keys
to doors, since there are also provisions
under the individual modification of
requirements discussed below that can
be used for individuals with cognitive
impairments for whom lockable doors
and free egress may present safety and
other issues. In such cases, alternative
means for assuring meaningful
individual privacy should be required
(for example, knocking and waiting for
a reply before entering a person’s
private space, respecting private
possessions, etc.).

Response: We appreciate the
commenter’s support.

Comment: Two commenters
expressed concern that the regulation
does not specify a process to determine
which staff will have keys, or that the
individuals themselves must have keys.
One of the commenters is aware of
instances where people have been
denied key access to their own homes
without appropriate justification. The
commenter recommended that CMS add
language to require that (1) the staff that
will have keys are included/identified
in the person-centered service plan and
chosen by the individual and (2) the
individual must also have a key to the
door. The commenter recommended the
following language: ““Staff holding keys
will be named in the person-centered
service plan and individuals must have
keys to their own units” to
§441.530(1)(vi)(B)(1),
§441.656(1)(vi)(B)(1), and
§441.665(b)(3) for clarity across the
regulations.

Response: We do not agree that the
regulation should require that the
person who has keys should be
identified in the person centered plan,
but we do agree that the individuals
should have a say and agree with who
that person is. We agree with the
recommendation that individuals have
keys to their door, and have clarified the
language in the appropriate sections of
the regulation so that this is
unambiguous. As noted above, an
individual’s use of the room key may be
modified if supported by a specific
assessed need and justified and agreed
to in the person-centered service plan.

Comment: One of the commenters
requested that CMS clarify whether the
proposed rule requires the homes to be
locked or the bedroom doors to be
locked.

Response: We would like to clarify
that the individual must be able to lock
the door to their unit or dwelling, that

the individual has a key to the door, and
that only appropriate staff have keys.

Comment: Several commenters
offered support of the requirement that
individuals share units only at the
individual’s choice. One commenter
does not believe that sharing units is
faithful to the principles of HCBS. We
also received comments opposing the
requirement or requesting further
clarification of the intent of the
requirement. Several commenters
believe this provision is inappropriate
and recommended that the private
room/living space requirement be
deleted completely. Commenters noted
that Medicaid does not cover room and
board costs so they believe that the term
“choice” could be misleading, as the
determining factor for choosing double
occupancy versus a single-occupancy
unit may be whether a resident can
afford to. Many individuals are not
financially able to afford a private room
in settings such as assisted living
facilities. One commenter expressed
concern that, as proposed, allowing
individuals to choose to share units
without also requiring states to provide
(financially needy) individuals with
adequate funding, such as increasing the
maintenance needs allowance, will
force those individuals into nursing
facility settings. One commenter added
that “individual choice” should be
reflective of an individual’s resources
and care needs. Another commenter
believes that since beneficiaries
typically pay for room and board out of
their SSI benefit the proposed language
would effectively exclude assisted
living as an option for Medicaid
individuals in many states since
providers cannot afford to offer private
rooms at the rate Medicaid beneficiaries
pay. A few commenters added that
sharing living units may be necessary to
ensure a range of housing options the
HCBS waiver program and at the same
time manage resources to meet the cost-
neutrality standard under the section
1915(c) of the Act waiver program. A
few commenters interpreted the
regulation to require separate bedrooms
for all individuals receiving residential
services unless the individual requests
otherwise and stated that this
requirement will result in a huge
