>
GPO,

16426

Federal Register/Vol. 79, No. 57/Tuesday, March 25, 2014 /Proposed Rules

DEPARTMENT OF EDUCATION

34 CFR Parts 600 and 668
[Docket ID ED-2014—OPE-0039]
RIN 1840-AD15

Program Integrity: Gainful Employment

AGENCY: Office of Postsecondary
Education, Department of Education.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Secretary proposes to
amend the regulations on institutional
eligibility under the Higher Education
Act of 1965, as amended (HEA), and the
Student Assistance General Provisions
to establish measures for determining
whether certain postsecondary
educational programs prepare students
for gainful employment in a recognized
occupation, and the conditions under
which these educational programs
remain eligible under the Federal
Student Aid programs authorized under
title IV of the HEA (title IV, HEA
programs).

DATES: We must receive your comments
on or before May 27, 2014.

ADDRESSES: Submit your comments
through the Federal eRulemaking Portal
or via postal mail, commercial delivery,
or hand delivery. We will not accept
comments by fax or by email or those
submitted after the comment period. To
ensure that we do not receive duplicate
copies, please submit your comments
only once. In addition, please include
the Docket ID at the top of your
comments.

e Federal eRulemaking Portal: Go to
www.regulations.gov to submit your
comments electronically. Information
on using Regulations.gov, including
instructions for accessing agency
documents, submitting comments, and
viewing the docket, is available on the
site under “Are you new to the site?”

e Postal Mail, Commercial Delivery,
or Hand Delivery: The Department
strongly encourages commenters to
submit their comments electronically.
However, if you mail or deliver your
comments about the proposed
regulations, address them to Ashley
Higgins, U.S. Department of Education,
1990 K Street NW., room 8037,
Washington, DC 20006—8502.

Privacy Note: The Department’s
policy is to make all comments received
from members of the public available for
public viewing in their entirety on the
Federal eRulemaking Portal at
www.regulations.gov. Therefore,
commenters should be careful to
include in their comments only
information that they wish to make
publicly available.

FOR FURTHER INFORMATION CONTACT: John
Kolotos, U.S. Department of Education,
1990 K Street NW., Room 8018,
Washington, DC 20006—8502.
Telephone: (202) 502-7762 or by email:
gainfulemploymentregulations@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800—-877—
8339.

SUPPLEMENTARY INFORMATION:

Executive Summary:

Purpose of This Regulatory Action: As
discussed in more detail under
“§668.401 Scope and purpose,” the
proposed regulations are intended to
address growing concerns about
educational programs that, as a
condition of eligibility for title IV, HEA
program funds, are required by statute
to provide training that prepares
students for gainful employment in a
recognized occupation (GE programs),
but instead are leaving students with
unaffordable levels of loan debt in
relation to their earnings, or leading to
default. GE programs include nearly all
educational programs at for-profit
institutions of higher education, as well
as non-degree programs at public and
private non-profit institutions such as
community colleges.

Specifically, the Department is
concerned that a number of GE
programs: (1) Do not train students in
the skills they need to obtain and
maintain jobs in the occupation for
which the program purports to provide
training, (2) provide training for an
occupation for which low wages do not
justify program costs, and (3) are
experiencing a high number of
withdrawals or “churn” because
relatively large numbers of students
enroll but few, or none, complete the
program, which can often lead to
default. We are also concerned about the
growing evidence, from Federal and
State investigations and qui tam
lawsuits, that many GE programs are
engaging in aggressive and deceptive
marketing and recruiting practices. As a
result of these practices, prospective
students and their families are
potentially being pressured and misled
into critical decisions regarding their
educational investments that are against
their interests.

For these reasons, through this
regulatory action, the Department seeks
to establish: (1) An accountability
framework for GE programs that will
define what it means to prepare
students for gainful employment in a
recognized occupation by establishing
measures by which the Department
would evaluate whether a GE program

remains eligible for title IV, HEA
program funds, and (2) a transparency
framework that would increase the
quality and availability of information
about the outcomes of students enrolled
in GE programs. Better outcomes
information would benefit: students,
prospective students, and their families,
as they make critical decisions about
their educational investments; the
public, taxpayers, and the Government,
by providing information that would
enable better protection of the Federal
investment in these programs; and
institutions, by providing them with
meaningful information that they could
use to help improve student outcomes
in their programs.

The accountability framework is
designed to define what it means to
prepare students for gainful
employment by establishing measures
that would assess whether programs
provide quality education and training
to their students that lead to earnings
that will allow students to pay back
their student loan debts. For programs
that perform poorly under the measures,
institutions would need to make
improvements in the initial years of the
rule, or lose program eligibility for title
IV, HEA program funds. For programs
that are not among the very worst, but
nonetheless do not have outcomes that
meet minimum acceptable levels of
performance, institutions would be
required to make improvements after
the regulations become effective to
avoid losing eligibility, but would be
given a relatively greater amount of time
to do so.

The transparency framework is
designed to establish reporting and
disclosure requirements that would
increase the transparency of student
outcomes of GE programs so that
information is disseminated to students,
prospective students, and their families
that is accurate and comparable and
could help them make better informed
decisions about where to invest their
time and money in pursuit of a
postsecondary degree or credential.
Further, this information would provide
the public, taxpayers, and the
Government with relevant information
to better safeguard the Federal
investment in these programs. Finally,
the transparency framework would
provide institutions with meaningful
information that they could use to
improve student outcomes in these
programs.

Authority for This Regulatory Action:

To accomplish these two primary
goals of accountability and
transparency, the Secretary proposes to
amend parts 600 and 668 of title 34 of
the Code of Federal Regulations (CFR).
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The Department’s authority for this
regulatory action is derived primarily
from three sources, which are discussed
in more detail in ““§ 668.401 Scope and
purpose” and “§ 668.403 Gainful
employment framework.” First, sections
101 and 102 of the HEA define an
eligible institution, as pertinent here, as
one that provides an “eligible program
of training to prepare students for
gainful employment in a recognized
occupation.” 20 U.S.C. 1001(b)(1),
1002(b)(1)(A)(1), (c)(1)(A). Section 481(b)
of the HEA defines “‘eligible program”
to include a program that “provides a
program of training to prepare students
for gainful employment in a recognized
profession.” 20 U.S.C. 1088(b). Briefly,
this authority establishes the
requirement that the educational
programs that are eligible for title IV,
HEA program funds under these
sections must provide training to
prepare students for gainful
employment in a recognized
occupation—the requirement that the
Department seeks to define through the
proposed regulations.

Second, section 410 of the General
Education Provisions Act provides the
Secretary with authority to make,
promulgate, issue, rescind, and amend
rules and regulations governing the
manner of operations of, and governing
the applicable programs administered
by, the Department. 20 U.S.C. 1221e-3.
Furthermore, under section 414 of the
Department of Education Organization
Act, the Secretary is authorized to
prescribe such rules and regulations as
the Secretary determines necessary or
appropriate to administer and manage
the functions of the Secretary or the
Department. 20 U.S.C. 3474. These
authorities thus include promulgating
regulations that, in this case: set
measures to determine the eligibility of
GE programs for title IV, HEA program
funds; require institutions to report
information about the program to the
Secretary; and require the institution to
disclose information about the program
to students, prospective students, and
their families, the public, taxpayers, and
the Government, and institutions.

As also explained in more detail in
“§ 668.401 Scope and purpose,” the
Department’s authority for the
transparency framework is further
supported by section 431 of the
Department of Education Organization
Act, which provides authority to the
Secretary, in relevant part, to inform the
public regarding federally supported
education programs; and collect data
and information on applicable programs
for the purpose of obtaining objective
measurements of the effectiveness of
such programs in achieving the

intended purposes of such programs. 20
U.S.C. 1231a.

The Department’s authority for the
proposed regulations is also informed
by the legislative history of these
provisions, as discussed in ““§ 668.403
Gainful employment framework,” as
well as the rulings of the U.S. District
Court for the District of Columbia in
Association of Private Sector Colleges
and Universities v. Duncan, 870
F.Supp.2d 133 (D.D.C. 2012), and 930
F.Supp.2d 210 (D.D.C. 2013). Notably,
the court specifically considered the
Department’s authority to define what it
means to prepare students for gainful
employment and to require institutions
to report and disclose relevant
information about their GE programs.

Summary of the Major Provisions of
This Regulatory Action:

As discussed under “Purpose of This
Regulatory Action,” the proposed
regulations would establish an
accountability framework and a
transparency framework.

The accountability framework would,
among other things, create a
certification process by which an
institution would establish a GE
program’s eligibility for title IV, HEA
program funds, as well as a process by
which the Department would determine
whether a program remains eligible.
First, an institution would establish the
eligibility of a GE program by certifying
that the program is included in the
institution’s accreditation and satisfies
any applicable State or Federal program-
level accrediting and licensing
requirements for the occupations for
which the program purports to prepare
students to enter. This requirement
would serve as a baseline protection
against the harm that students could
experience by enrolling in programs that
do not meet all State or Federal
accrediting standards and licensing
requirements necessary to secure the
jobs associated with the training.

Under the accountability framework,
we also propose two complementary yet
independent measures—the debt-to-
earnings (D/E) rates measure and the
program cohort default rate (pCDR)
measure—that would be used to
determine whether a GE program
remains eligible for title IV, HEA
program funds.

The D/E rates measure would evaluate
the amount of debt students who
completed a GE program incurred to
attend that program in comparison to
those same students’ discretionary and
annual earnings after completing the
program. The proposed regulations
would establish the standards by which
the program would be assessed to
determine, for each year rates are

calculated, whether it passes or fails the
D/E rates measure or is “in the zone.”
Under the proposed regulations, to pass
the D/E rates measure, the GE program
must have a discretionary income rate
less than or equal to 20 percent or an
annual earnings rate less than or equal
to 8 percent. The proposed regulations
would also establish a zone for GE
programs that have a discretionary
income rate between 20 percent and 30
percent or an annual earnings rate
between 8 percent and 12 percent. GE
programs with a discretionary income
rate over 30 percent and an annual
earnings rate over 12 percent would fail
the D/E rates measure. Under the
proposed regulations, a GE program
would become ineligible for title IV,
HEA program funds, if it fails the D/E
rates measure for two out of three
consecutive years, or has a combination
of D/E rates measures that are in the
zone or failing for four consecutive
years. We propose the D/E rates measure
and the thresholds, as explained in
more detail in ““§ 668.403 Gainful
employment framework,” to assess
whether a GE program has indeed
prepared students to earn enough to
repay their loans, or was sufficiently
low cost, such that students are not
unduly burdened with debt, and to
better safeguard the Federal investment
in the program.

In addition to the D/E rates measure,
the proposed regulations would
establish a pCDR measure. The pCDR
measure would evaluate the default rate
of former students enrolled in a GE
program, regardless of whether they
completed the program. Under the
proposed regulations, a program would
lose eligibility if its GE program has a
PCDR of 30 percent or greater for three
consecutive fiscal years. We propose the
PCDR measure and the thresholds, as
explained in more detail in “§ 668.403
Gainful employment framework,” to
identify those programs that may pass,
or may not be evaluated by, the D/E
rates measure, but whose students incur
debt they cannot repay and ultimately
default on their loans. Unlike the D/E
rates measure, the pCDR measure would
include students who did not complete
their programs and therefore could
disqualify programs with low
completion rates that, regardless of the
earnings of students who complete the
program, leave a significant number of
students without credentials and with
unmanageable debt.

The proposed regulations would also
establish procedures for the calculation
of the D/E rates and pCDR measures, as
well as a process for challenging the
information used to calculate the D/E
rates and pCDR measures and appealing
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those determinations. For the D/E rates
measure, the proposed regulations also
would establish a transition period for
the first four years of the rule to allow
institutions an opportunity to pass the
D/E rates measure by taking immediate
steps to improve otherwise failing GE
programs by reducing the loan debt of
currently enrolled students.

For a GE program that could become
ineligible in an immediately succeeding
year, based on the program’s
performance in prior years, the
proposed regulations would require the
GE program to warn students and
prospective students of the potential
loss of eligibility for title IV, HEA
program funds, as well as the
implications of such loss. Specifically,
institutions would be required to
provide written warnings to students
that describe the options available to
continue their education at the
institution, or at another institution, in
the event that the program loses its
eligibility and whether the students will
be able to receive a refund of tuition and
fees. The proposed regulations also
provide that, for a GE program that loses
eligibility for title IV, HEA program
funds, as well as any failing or zone
program that is discontinued by the
institution, the loss of eligibility is for
three calendar years.

Through these provisions, we intend
to: Ensure that, in the initial few years
after the proposed regulations become
effective, institutions would have a
meaningful opportunity and reasonable
time to improve their programs and to
ensure that those improvements would
be reflected in the D/E rates; protect
students and prospective students and
ensure that they are informed about
programs that are failing or could
potentially lose eligibility; and provide
institutions and other interested parties
with clarity as to how the calculations
would be made, the opportunities
institutions would have to ensure the
information used in the calculations is
accurate, and the consequences of
failing a measure and losing eligibility.

In addition to the accountability
framework, the proposed regulations
would establish a transparency
framework. First, the proposed
regulations would establish reporting
requirements, under which institutions
would report information related to
their GE programs to the Secretary. The
reporting requirements would both
facilitate the Department’s evaluation of
the GE programs under the
accountability framework, as well as
support the goals of the transparency
framework. Second, the proposed
regulations would require institutions to
disclose relevant information and data

about the GE programs through a
disclosure template developed by the
Secretary. The proposed disclosure
requirements would help ensure
students, prospective students, and their
families, the public, taxpayers, and the
Government, and institutions have
access to meaningful and comparable
information related to student outcomes
and overall performance of GE
programs.

Costs and Benefits:

There would be two primary benefits
of the proposed regulations. Because the
proposed regulations would establish an
accountability framework that assesses
program performance we would expect
students, prospective students,
taxpayers, and the Federal Government
to receive a better return on money
spent on education. The proposed
regulations would also establish a
transparency framework designed to
improve market information that would
assist students, prospective students,
and their families in making critical
decisions about their educational
investment and in understanding
potential outcomes of that investment.
The public, taxpayers, the Government,
and institutions would also gain
relevant and useful information about
GE programs, allowing them to better
evaluate their investment in these
programs. Institutions would largely
bear the costs of the proposed
regulations, which would fall into two
categories: paperwork costs associated
with institutions complying with the
proposed regulations, and other costs
that could be incurred by institutions if
they attempt to improve their GE
programs and due to changing student
enrollment. In addition, if programs that
provided valuable education to students
shut down as a result of the proposed
regulations, then the foregone value of
that service would be another cost to
society. See ‘“Discussion of Costs,
Benefits, and Transfers” in the
regulatory impact analysis in Appendix
A to this document for a more complete
discussion of the costs and benefits of
the proposed regulations.

Invitation to Comment: We invite you
to submit comments regarding the
proposed regulations. To ensure that
your comments have maximum effect in
developing the final regulations, we
urge you to identify clearly the specific
section or sections of the proposed
regulations that each of your comments
addresses, and provide relevant
information and data whenever
possible, even when there is no specific
solicitation of data and other supporting
materials in the request for comment.
Please do not submit comments outside
the scope of the specific proposals in

this notice of proposed rulemaking. We
will not respond to comments that do
not specifically relate to the proposed
regulations. See “‘ADDRESSES” for
instructions on how to submit
comments.

We invite you to assist us in
complying with the specific
requirements of Executive Orders 12866
and 13563 and their overall requirement
of reducing regulatory burden that
might result from the proposed
regulations. Please let us know of any
further ways we could reduce potential
costs or increase potential benefits
while preserving the effective and
efficient administration of the
Department’s programs and activities.

During and after the comment period,
you may inspect all public comments
about the proposed regulations by
accessing Regulations.gov. You may also
inspect the comments in person in room
8037, 1990 K Street NW., Washington,
DC, between 8:30 a.m. and 4:00 p.m.,
Washington, DC time, Monday through
Friday of each week except Federal
holidays. If you want to schedule time
to inspect comments, please contact the
person listed under FOR FURTHER
INFORMATION CONTACT.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request, we will
provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for the proposed regulations. If
you want to schedule an appointment
for this type of accommodation or
auxiliary aid, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

Background of the Proposed
Regulations, Public Participation, and
Negotiated Rulemaking

Background

The Secretary proposes to amend
parts 600 and 668 of title 34 of the CFR.
The regulations in 34 CFR part 600 and
668 pertain to institutional eligibility
under the HEA and participation in title
IV, HEA programs. We propose these
amendments to establish measures for
determining whether certain
postsecondary educational programs
prepare students for gainful
employment in a recognized occupation
and the conditions under which these
educational programs remain eligible
under the title IV, HEA programs.

Negotiated Rulemaking Requirement

Section 492 of the HEA, 20 U.S.C.
1098a, requires the Secretary, before
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publishing any proposed regulations for
programs authorized by title IV of the
HEA, to obtain public involvement in
the development of proposed
regulations. After obtaining advice and
recommendations from the public,
including individuals and
representatives of groups involved in
the title IV, HEA programs, the
Secretary must subject the proposed
regulations to a negotiated rulemaking
process. If negotiators reach consensus
on the proposed regulations, the
Department agrees to publish without
alteration a defined group of regulations
on which the negotiators reached
consensus unless the Secretary reopens
the process or provides a written
explanation to the participants stating
why the Secretary has decided to depart
from the agreement reached during
negotiations. Further information on the
negotiated rulemaking process can be
found at: http://www2.ed.gov/policy/
highered/reg/hearulemaking/hea08/neg-
reg-faq.html.

Prior Negotiated Rulemaking

Between November 2009 and January
2010, the Department held three
negotiated rulemaking sessions aimed at
improving program integrity in the title
IV, HEA programs, and that discussed
gainful employment and 13 other
program integrity topics. As a result of
those discussions, during which
consensus was not reached on issues
related to gainful employment, the
Department published three notices of
proposed rulemaking (NPRM) related to
the topic of gainful employment.
Notably, those proposed regulations
included two debt measures to
determine whether a program provides
training that prepares students for
gainful employment in a recognized
occupation. One measure was based on
the Federal student loan repayment
rates of students enrolled in the
program, and the other measure was
based on the debt-to-earnings ratios of
students who completed the program.

On October 29, 2010, and June 13,
2011, the Department published final
regulations on gainful employment:
“Program Integrity: Reporting/

Disclosure Requirements for GE
Programs”’; “Program Integrity: Gainful
Employment—New Programs”; and
“Gainful Employment: Gainful
Employment—Debt Measures” (75 FR
66832; 75 FR 66665; 76 FR 34385). In
this document, we refer to those final
regulations, when discussing them
collectively, as the “2011 Final Rules.”
We did not publish final regulations for
the NPRM published on September 27,
2011, relating to the application and
approval process for new programs that
prepare students for gainful
employment in a recognized
occupation.

Among other things, with respect to
the two debt measures for determining
whether a program provides training
that prepares students for gainful
employment in a recognized
occupation, the 2011 Final Rules
established a maximum debt-to-earnings
ratio of 30 percent of discretionary
income and 12 percent of annual
earnings and a minimum standard of 35
percent for the loan repayment rate.

The chart below summarizes the past
NPRMs and 2011 Final Rules.

Date NPRM Date Final rule
June 18, 2010 ............. Program Integrity Issues (75 FR 34806) ........ Oct. 29, 2010 .....cc.ee Reporting/Disclosure Requirements for GE
Programs. Effective on July 1, 2011 (75 FR
66832).
July 26, 2010 ............... Gainful Employment (75 FR 43616) ............... Oct. 29, 2010 ............. Gainful Employment—New Programs (75 FR

Sept. 27, 2011

Application and Approval Process for New
Programs (76 FR 59864).

June 13, 2011

66665).

Gainful Employment—Debt Measures (76 FR
34385).

(No final rule published).

Litigation on the 2011 Final Rules

In July 2011, immediately after the
first set of final regulations for gainful
employment took effect, the Association
of Private Sector Colleges and
Universities (APSCU), an industry
organization representing for-profit
institutions, brought suit against the
Department in the U.S. District Court for
the District of Columbia challenging,
among other things, the debt measures,
reporting and disclosure requirements,
and new program approval
requirements in the 2011 Final Rules.
On June 30, 2012, the court struck down
most of the 2011 Final Rules, finding
that the threshold for the loan
repayment measure lacked a reasoned
basis. Association of Private Sector
Colleges and Universities v. Duncan,
870 F.Supp.2d 133 (D.D.C. 2012). We
refer to the case in this document as
“APSCU v. Duncan.” Although the
court rejected APSCU’s argument that
the debt-to-earnings measure was not

the product of reasoned decision-
making, the court nonetheless found
that the two debt measures and other
provisions of the regulations were so
intertwined that the threshold in the
loan repayment measure could not be
severed from the debt measures and
other parts of the regulations. For this
reason, the court vacated almost all of
the 2011 Final Rules.

Notably, however, the disclosure
requirements survived and are still in
effect. Under the disclosure
requirements, for each GE program, an
institution must disclose the occupation
that the program prepares students to
enter; the on-time graduation rate for
students completing the program; the
tuition and fees charged; and the
placement rate and median loan debt for
students completing the program. The
court held that the disclosure
requirements are within the
Department’s authority under the HEA
and are not arbitrary or capricious.

Additionally, the court noted in its
opinion that the Secretary enjoys broad
authority to make, promulgate, issue,
rescind, and amend the rules and
regulations governing the applicable
programs administered by the
Department and that the Secretary is
“authorized to prescribe such rules and
regulations as the Secretary determines
necessary or appropriate to administer
and manage the functions of the
Secretary or the Department.” APSCU v.
Duncan, 870 F.Supp.2d at 141; see 20
U.S.C. 3474 (2006). Furthermore, in
responding to the question of whether
the Department’s regulatory effort to
define gainful employment is within the
Department’s authority, the court agreed
with the Department and concluded that
the phrase “gainful employment in a
recognized occupation” is ambiguous
and that in enacting it Congress
delegated interpretive authority to the
Department. Id. at 146.

The Department subsequently filed a
motion to alter or amend the judgment,
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asking the court to reinstate the vacated
reporting requirements, as they were
required for the Department to comply
with its obligations under the provisions
relating to the disclosure requirements.
The court denied this motion on March
19, 2013.

In its opinion, the court refused to
reinstate the reporting requirements for
the reason that they required
institutions to report to the Department
information about students enrolled in
GE programs who did not apply for or
receive title IV, HEA program funds.
The court concluded that the
Department was prohibited under
section 134 of the HEA, 20 U.S.C. 1015c,
from maintaining information about
those students in the Department’s
National Student Loan Data System
(NSLDS), as planned. APSCU v.
Duncan, 930 F.Supp.2d 210 (D.D.C.
2013). Neither the Department nor
APSCU appealed the court’s rulings.

As aresult of APSCU v. Duncan,
certain sections of the 2011 Final Rules
were vacated either in whole or in part.
For the purpose of this NPRM, when
referencing a section that was vacated in
part, we treat the entire section as
vacated. Throughout this document, we
refer to the sections that were vacated or
are treated here as vacated as part of the
2011 Prior Rule.” Although the text of
these vacated sections remains in the
CFR and we refer to them in this
document in the present tense, these
sections are of no effect. Section
668.6(b) of the 2011 Final Rules, relating
to disclosure requirements for GE
programs, was not vacated as a result of
APSCU v. Duncan. This section remains
in effect, and we refer to this section in
this document as the “2011 Current
Rule.” In discussing the current
regulations and proposed regulations
under “Significant Proposed
Regulations,” we discuss relevant parts
of the 2011 Final Rules, but we
distinguish between sections that are
part of the 2011 Prior Rule and sections
that are part of the 2011 Current Rule.

New Negotiated Rulemaking

On May 1, 2012, the Department
published a document in the Federal
Register (77 FR 25658) announcing its
intent to establish a negotiated
rulemaking committee under section
492 of the HEA, 20 U.S.C. 1098a, to
develop proposed regulations designed
to prevent fraud and otherwise ensure
proper use of title IV, HEA program
funds. In particular, we announced our
intent to propose regulations to address
the use of debit cards and other banking
mechanisms for disbursing title IV, HEA
program funds, and to improve and
streamline the campus-based Federal

Student Aid programs. We also
announced two public hearings at
which interested parties could comment
on the topics suggested by the
Department and suggest additional
topics for consideration for action by the
negotiated rulemaking committee.
Those hearings were held on May 23,
2012, in Phoenix, Arizona, and on May
31, 2012, in Washington, DC. We
invited parties to comment and submit
topics for consideration in writing, as
well.

On April 16, 2013, we published a
document in the Federal Register (78
FR 22467, as corrected at 78 FR 25235),
announcing additional topics for
consideration for action by the
negotiated rulemaking committee.
Those additional topics for
consideration included cash
management of funds provided under
the title IV, HEA programs; State
authorization for programs offered
through distance education or
correspondence education; State
authorization for foreign locations of
institutions located in a State; clock to
credit hour conversion; gainful
employment; changes made by the
Violence Against Women
Reauthorization Act of 2013, Public Law
113—4, to the campus safety and security
reporting requirements in the HEA; and
the definition of “adverse credit” for
borrowers in the Federal Direct PLUS
Loan Program. We also announced three
public hearings at which interested
parties could comment on the new
topics suggested by the Department and
suggest additional topics for
consideration for action by the
negotiating committee.

On May 13, 2013, we announced in
the Federal Register (78 FR 27880) the
addition of a fourth hearing. The four
hearings were held in May 2013, in
Washington, DC, Minneapolis,
Minnesota, and San Francisco,
California; and in June 2013, in Atlanta,
Georgia. We also invited parties unable
to attend a public hearing to submit
written comments on the additional
topics and to submit other topics for
consideration. Transcripts from all six
public hearings are available at http://
www2.ed.gov/policy/highered/reg/
hearulemaking/2012/index.html.
Written comments submitted in
response to the May 1, 2012, and April
16, 2013, notices may be viewed
through the Federal eRulemaking Portal
at www.regulations.gov. Instructions for
finding comments are available on the
site under “How to Use
Regulations.gov’” in the Help section.
Individuals can enter docket ID ED—
2012—0OPE-0008 in the search box to
locate the appropriate docket.

On June 12, 2013, we announced in
the Federal Register (78 FR 35179) our
intent to establish a negotiated
rulemaking committee to prepare
proposed regulations for the title IV,
HEA programs. The proposed
regulations would establish measures
for programs that prepare students for
gainful employment in a recognized
occupation. The notice requested
nominations of individuals for
membership on the committee who
could represent the interests of key
stakeholder constituencies.

The Department considered
nominations submitted between the
time of the publication of the notice on
June 12, 2013, and July 12, 2013.
Negotiators were sought to represent
constituencies that generally included
students; legal assistance organizations
that represent students; consumer
advocacy organizations; financial aid
administrators at postsecondary
institutions; State higher education
executive officers; State Attorneys
General and other appropriate State
officials; business and industry;
institutions of higher education eligible
to receive Federal assistance under title
III, parts A, B, and F and title V of the
HEA, which include Historically Black
Colleges and Universities, Hispanic-
Serving Institutions, American Indian
Tribally Controlled Colleges and
Universities, Alaska Native and Native
Hawaiian-Serving Institutions,
Predominantly Black Institutions, and
other institutions with a substantial
enrollment of needy students as defined
in title IIT of the HEA; two-year public
institutions of higher education; four-
year public institutions of higher
education; private, non-profit
institutions of higher education; private,
for-profit institutions of higher
education; and regional accrediting
agencies, national accrediting agencies,
and specialized accrediting agencies.
Each constituency selected would have
a primary and an alternate member. On
August 2, 2013, the Department
published the list of negotiators who
were selected on its Web site.?

The negotiated rulemaking committee
met to develop proposed regulations on
September 9—11 and November 18-20,
2013. The latter session was
rescheduled from October 21-23, due to
the shutdown of the Federal
Government from October 1-16, which
resulted from a lapse in appropriations.
At the request of the committee, the
Department added a third and final
session held on December 13, 2013.
These sessions, unlike the sessions

1 http://www2.ed.gov/policy/highered/reg/
hearulemaking/2012/index.html.
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involving the 2011 Final Rules, were
focused solely on the topic of gainful
employment.

At its first meeting, the committee
reached agreement on its protocols,
which generally set out the committee
membership, the topics of discussion
and negotiation, and the standards by
which the committee would operate.
These protocols provided, among other
things, that the non-Federal negotiators
would represent in negotiations the
organizations listed after their names in
the protocols. The committee included
the following members:

Rory O’Sullivan, Young Invincibles,
and Kalwis Lo (alternate), United States
Students Association, representing
students.

Eileen Connor, New York Legal
Assistance Group, and Whitney Barkley
(alternate), Mississippi Center for
Justice, representing legal assistance
organizations that represent students.

Margaret Reiter, a California-based
consumer protection attorney, and Tom
Tarantino (alternate), Veterans of
America, representing consumer
advocacy organizations.

Kevin Jensen, College of Western
Idaho, and Rhonda Mohr (alternate),
California Community Colleges
Chancellor’s Office, representing
financial aid administrators.

Jack Warner, South Dakota Board of
Regents, and Sandra Kinney (alternate),
Louisiana Community and Technical
College System, representing State
higher education executive officers.

Della Justice, Office of the Kentucky
Attorney General, and Libby DeBlasio
(alternate), Office of the Colorado
Attorney General, representing State
attorneys.

Ted Daywalt, VetJobs, and Thomas
Kriger (alternate), AFL—CIO,
representing the business and labor
communities.

Helga Greenfield, Spelman College,
and Ronnie Higgs (alternate), California
State University at Monterey Bay,
representing minority-serving
institutions.

Richard Heath, Anne Arundel
Community College, and Glen Gabert
(alternate), Hudson County Community
College, representing two-year public
institutions.

Barmak Nassirian, American
Association of State College and
Universities, and Barbara Hoblitzell
(alternate), University of California,
representing four-year public
institutions.

Jenny Rickard, University of Puget
Sound, and Thomas Dalton (alternate),
Excelsior College, representing private,
non-profit institutions.

Brian Jones, Strayer University, and
Raymond Testa (alternate), Empire
Education Group, representing private,
for-profit institutions—publicly traded.

Marc Jerome, Monroe College, and
Justin Berkowitz (alternate), Daytona
College, representing private, for-profit
institutions—not publicly traded.

Belle Wheelan, Southern Association
of Colleges and Schools Commission on
Colleges, and Neil Harvison (alternate),
American Occupational Therapy
Association, representing accrediting
agencies.

John Kolotos, U.S. Department of
Education, representing the Federal
Government.

The protocols also provided that,
unless agreed to otherwise, consensus
on all issues in the proposed regulations
had to be achieved for consensus to be
reached on the entire proposed rule.
The protocols also specified that
consensus means that there must be no
dissent by any members.

During each of the committee
meetings, the committee reviewed and
discussed the Department’s drafts of
proposed regulations and the committee
member’s alternative proposals and
suggestions. At the final meeting on
December 13, 2013, the committee did
not reach consensus on the
Department’s proposed regulations. For
that reason, and according to the
committee’s protocols, all parties who
participated or were represented in the
negotiated rulemaking, in addition to all
members of the public, may comment
freely on the proposed regulations. For
more information on the negotiated
rulemaking sessions, please visit: http://
www2.ed.gov/policy/highered/reg/
hearulemaking/2012/gainful
employment.html.

Summary of Relevant Data Available
The Gainful Employment Data

After the effective date of the 2011
Final Rules on July 1, 2011, the
Department received, pursuant to the
reporting requirements of the 2011 Final
Rules, information from institutions on
their GE programs for award years
2006-2007 through 2010-2011 (GE
Data). The GE Data included
information on students who received
title IV, HEA program funds, as well as
students who did not. After the
decisions in APSCU v. Duncan, the
Department removed from NSLDS and
destroyed the data on students who did
not receive title IV, HEA program funds.

The 2011 GE Informational Rates

In June 2012, the Department released
the “2011 GE informational rates.” 2 The
2011 GE informational rates include
informational debt-to-earnings rates and
dollar-based loan repayment rates for
GE programs. The 2011 informational
debt-to-earnings rates were calculated
by program and based on the debt and
earnings of students who completed GE
programs between October 1, 2006, and
September 30, 2008—the “07/08 2011
D/E rates cohort”. The annual loan
payment component of the debt-to-
earnings formulas was calculated for
each program using information from
the GE Data and NSLDS. For the annual
earnings figures that were used to make
the debt-to-earnings calculations, the
Department obtained from the Social
Security Administration (SSA) the 2010
annual earnings, by program, of the 07/
08 2011 D/E rates cohort. The 2011
informational dollar-based loan
repayment rates were calculated by
program for students who entered
repayment between October 1, 2006,
and September 30, 2008—the “07/08
2011 repayment rates cohort”—on loans
under the Federal Family Education
Loan (FFEL) Program and under the
William D. Ford Direct Loan (Direct
Loan) Program for attendance in a GE
program. The repayment rate
calculations were made using student
loan information for the 07/08 2011
repayment rates cohort from the GE Data
and NSLDS.

The 2011 GE informational rates had
no effect on the eligibility of GE
programs. This information was
intended to help institutions understand
how their programs might fare under the
2011 Final Rules when they became
effective.

The Session 1 2012 GE Informational
Rates

On August 29, 2013, prior to the first
meeting of the negotiated rulemaking
committee for the new negotiated
rulemaking, the Department released the
“Session 1 2012 GE informational
rates’”” 3 to inform the committee’s
discussion of the Department’s
proposals. The Session 1 2012 GE
informational rates include two sets of
informational debt-to-earnings rates,
informational dollar-based repayment
rates, and informational borrower-based

2 Available at: http://studentaid.ed.gov/about/
data-center/school/ge/data.

3 Available at: http://www2.ed.gov/policy/
highered/reg/hearulemaking/2012/2013-debt-
earnings-data.xls and http://www2.ed.gov/policy/
highered/reg/hearulemaking/2012/2013-repayment-
rate-data.xls; also accessible through http://
www2.ed.gov/policy/highered/reg/hearulemaking/
2012/gainfulemployment.html.
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repayment rates for GE programs. The
Department also issued an explanation
of the methodology used to make the
Session 1 2012 GE informational rates
calculations.# The first set of Session 1
2012 GE informational debt-to-earnings
rates were calculated by program and
based on the debt and earnings of
students receiving title IV, HEA program
funds who completed GE programs
between October 1, 2006, and
September 30, 2008—the “07/08 2012
D/E rates cohort.” The second set of
Session 1 2012 GE informational debt-
to-earnings rates were calculated by
program and based on the debt and
earnings of students receiving title IV,
HEA program funds who completed GE
programs between October 1, 2007, and
September 30, 2009—the “08/09 2012
D/E rates cohort.”

The annual loan payment component
of the debt-to-earnings formula for both
sets of Session 1 2012 GE informational
debt-to-earnings rates were calculated
for each program using information
from the GE Data and other information
in NSLDS. For the annual earnings
figures that were used in the debt-to-
earnings calculations, the Department
obtained from SSA the 2011 annual
earnings, by program, of the 07/08 2012
D/E rates cohort and the 08/09 2012 D/
E rates cohort. Both Session 1 2012 GE
informational debt-to-earnings rates
were calculated using the following
criteria:

e N-size: 10

e Amortization schedule: 10 years for
all credential levels

e Interest rate: 6.8 percent

See ““‘§ 668.404 Calculating D/E rates”
for an explanation of these criteria. The
Session 1 2012 GE informational debt-
to-earnings rates files also include rates
calculated using variations of the n-size
and amortization schedule criteria for
comparative purposes.

The Session 1 2012 GE informational
dollar-based and borrower-based loan
repayment rates were calculated by
program for students receiving title IV,
HEA program funds who entered
repayment between October 1, 2006,
and September 30, 2008—the “07/08
2012 repayment rates cohort”—on FFEL
and Direct Loans for enrollment in a GE
program. The repayment rate
calculations were made using student
loan information for the 07/08 2012
repayment rates cohort from the GE Data
and NSLDS.

4 Available at: http://www2.ed.gov/policy/
highered/reg/hearulemaking/2012/2013-
methodology.doc, also accessible through http://
www2.ed.gov/policy/highered/reg/hearulemaking/
2012/gainfulemployment.html.

The Session 1 2012 GE informational
rates include information on the sector
and institution type for each program
based on NSLDS records as of August
2013.

The Session 3 2012 GE Informational
Rates

Prior to the third rulemaking session
in December 2013, the Department
released the “Session 3 2012 GE
informational rates.” 5 The Session 3
2012 GE informational rates include a
revised version of one of the Session 1
2012 GE informational debt-to-earnings
rates and, additionally, informational
program cohort default rates for GE
programs. The Department also issued
an explanation of the methodology used
to make the 2012 Session 3 GE
informational rate calculations.®

As described above, one set of the
Session 1 2012 GE informational debt-
to-earnings rates is based on the debt
and earnings of the 08/09 2012 D/E rates
cohort. For Session 3, this set of
informational debt-to-earnings rates was
revised to remove a small group of non-
GE programs that were included in the
Session 1 2012 GE informational rates
by error and, also, recalculated using an
interest rate of 3.37 percent. The Session
3 2012 GE informational rates files also
include debt-to-earnings rates calculated
using variations of the n-size and
amortization schedule criteria for
comparative purposes.

The Session 3 2012 GE informational
program cohort default rates were
calculated by program for students
receiving title IV, HEA program funds
who entered repayment between
October 1, 2008, and September 30,
2009—the ““09 2012 program cohort
default rates cohort”—on FFEL and
Direct Loans for enrollment in a GE
program. The program cohort default
rate calculations were made using
student loan information for the 09 2012
program cohort default rates cohort from
the GE Data and NSLDS.

The Session 3 2012 GE informational
rates include information on the sector
and institution type for each program
based on NSLDS records as of August
2013 for programs with D/E rates data.
Sector and institution type for programs
with pCDR data but no D/E rates data

5 Available at: http://www2.ed.gov/policy/
highered/reg/hearulemaking/2012/s3-ge-
datafile121113.xls, also accessible through http://
www2.ed.gov/policy/highered/reg/hearulemaking/
2012/gainfulemployment.html.

6 Available at: http://www2.ed.gov/policy/
highered/reg/hearulemaking/2012/s3-
informational-rates-methodology121113.doc, also
accessible through http://www2.ed.gov/policy/
highered/reg/hearulemaking/2012/
gainfulemployment.html.

were based on NSLDS records as of
November 2013.

The 2012 GE Informational Rates

With this NPRM, the Department has
released the “2012 GE informational
rates.” 7 The 2012 GE informational
rates include a recalculated version of
the Session 3 2012 GE informational
debt-to-earnings rates using the
following criteria:

e N-size: 30

e Amortization schedule: 10 years for
certificate and associate degree
programs, 15 years for bachelor’s and

master’s degree programs, and 20

years for doctoral and first

professional programs
¢ Interest rate: 5.42 percent
See “§ 668.404 Calculating D/E rates”
for an explanation of these criteria. The
2012 GE informational debt-to-earnings
rates files also include debt-to-earnings
rates calculated using variations of the
n-size and amortization schedule
criteria for comparative purposes. In
addition to the 2012 GE informational
debt-to-earnings rates, the 2012 GE
informational rates also include the
same informational program cohort
default rates released as a part of the
Session 3 2012 GE informational rates.
The Department’s D/E rates analysis and
PCDR analysis in this NPRM are based
on the 2012 GE informational rates
unless otherwise specified.

The 2012 GE informational rates
include information on the sector and
institution type for each program based
on NSLDS records as of November 2013
for all informational rate programs.

Summary of Proposed Regulations

The proposed regulations would—

¢ Define what it means for a program
to provide training that prepares
students for gainful employment in a
recognized occupation.

¢ Create a process by which an
institution establishes the eligibility of a
GE program by certifying that the GE
program satisfies applicable accrediting
and licensing requirements for the
occupations for which the program
purports to prepare students.

e Establish an accountability
framework, in which two
complementary yet independent
measures—the D/E rates measure and
the pCDR measure—would be used to
determine whether a GE program
remains eligible for title IV, HEA
program funds.

e Establish the process by which a GE
program would be evaluated and the

7 Available at: http://www2.ed.gov/policy/
highered/reg/hearulemaking/2012/
gainfulemployment.html.
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standards by which the program would
be assessed, under the accountability
framework using—

O The D/E rates measure to evaluate
the amount of debt students completing
a GE program incurred in the program
in comparison to their discretionary and
annual earnings after completing the
program.

© The pCDR measure to evaluate the
default rate of former students enrolled
in a GE program, regardless of whether
they completed the program.

e Require institutions with GE
programs that could become ineligible
in an immediately succeeding year to
provide a written warning to students
and prospective students of the
potential loss of ineligibility and the
implications.

e Provide that, for a GE program that
loses eligibility for title IV, HEA
program funds, as well as any program
that is not passing the D/E rates measure
and the pCDR measure and that is
discontinued by the institution, the loss
of eligibility is for three calendar years.

¢ Require institutions to report
relevant information related to its GE
programs to the Secretary.

¢ Require an institution to disclose,
including to students and prospective
students, relevant information about its
GE programs through a disclosure
template developed by the Secretary.

Significant Proposed Regulations

We discuss substantive issues under
the sections of the proposed regulations
to which they pertain. Generally, we do
not address proposed regulatory
changes that are technical or otherwise
minor in effect.

Section 668.401

Current Regulations: There is no
equivalent provision in the 2011 Final
Rules.

Proposed Regulations: Proposed
§668.401 establishes the scope and
purpose for subpart Q of the proposed
regulations. Subpart Q would establish
the rules and procedures under which
the Secretary determines a GE program’s
eligibility for title IV, HEA program
funds; an institution reports information
about the GE program to the Secretary;
and the institution discloses
information about the GE program to
students and prospective students.

We note that the terms “gainful
employment program” or “GE
program,” “student,” and “prospective
student,” which are defined in proposed
§668.402, are first substantively used in
proposed § 668.401 and are therefore
explained here. Proposed § 668.402, as
in §668.7(a)(2) of the 2011 Prior Rule,
provides that a “gainful employment

Scope and Purpose

program’’ or “GE program” is an
educational program offered by an
institution under § 668.8(c)(3) or (d) that
is identified by using a combination of
the institution’s six-digit Office of
Postsecondary Education ID (OPEID)
number, the program’s six-digit
Classification of instructional program
(CIP) code, and credential level.
Proposed § 668.401 defines a GE
program, for the purpose of subpart Q,
as an educational program offered by an
eligible institution that prepares
students for gainful employment in a
recognized occupation and that meets
the title IV, HEA program eligibility and
other requirements in the proposed
regulations.

Under the proposed regulations, the
term “‘student” would refer to an
individual who received title IV, HEA
program funds for enrolling in the
applicable GE program. Although we
did not specifically define the term
“student” in the 2011 Final Rules,
operationally, “student” included any
individual enrolled in a GE program,
regardless of whether the individual
received title IV, HEA program funds.
Limiting the term “student” to refer to
an individual who received title IV,
HEA program funds is a significant
difference between the proposed
regulations and the 2011 Final Rules.

The proposed regulations also define
the term ““prospective student” to refer
to an individual who has contacted an
eligible institution for the purpose of
requesting information about enrolling
in a GE program or who has been
contacted directly by the institution or
indirectly through advertising about
enrolling in a GE program. In the 2011
Final Rules, the definition of
“prospective student” in § 668.41(a) was
used in connection with the disclosure
requirements in § 668.6(b) and the
warning requirements in § 668.7(j). That
definition refers only to individuals
who have contacted the institution
requesting institutional admission
information.

Reasons:

Scope

Through this rulemaking, the
Department seeks to establish standards
for title IV, HEA eligibility of
postsecondary educational programs
that prepare students for “gainful
employment” in a recognized
occupation, which include nearly all
educational programs at for-profit
institutions of higher education
regardless of program length or
credential level, as well as non-degree
programs at public and private non-
profit institutions such as community
colleges. Common GE programs provide
training for occupations in cosmetology,

business administration, interior design,
graphic design, medical assisting, dental
assisting, nursing, and massage therapy.

Based on information in the
Department’s databases, we estimate
that there are approximately 50,000 GE
programs at postsecondary institutions
around the country. We estimate that
about 60 percent of these programs are
at public institutions, 10 percent at
private non-profit institutions, and 30
percent at for-profit institutions. The
Federal investment in students
attending these programs is significant.
We estimate that in fiscal year 2010,
approximately 4 million students
receiving title IV, HEA program funds
were enrolled in GE programs. These
students received approximately $9.7
billion in Federal student aid grants and
approximately $26 billion in loans.

Purpose

The proposed regulations are
intended to address growing concerns
about educational programs that, as a
condition of eligibility for title IV, HEA
program funds, are required by statute
to provide training that prepares
students for gainful employment in a
recognized occupation (GE programs),
but instead are leaving students with
unaffordable levels of loan debt in
relation to their earnings, or leading to
default. Many GE programs are
producing positive student outcomes.
But a disproportionate number are
failing to do so.

The Department’s primary concerns,
which drive both the accountability and
transparency frameworks, are that a
number of GE programs: (1) do not train
students in the skills they need to obtain
and maintain jobs in the occupation for
which the program purports to train
students, (2) provide training for an
occupation for which low wages do not
justify program costs, and (3) are
experiencing a high number of
withdrawals or “‘churn” because
relatively large numbers of students
enroll but few, or none, complete the
program, which can often lead to
default. The causes of these problems
for students are numerous, including
excessive costs, low completion rates, a
failure to satisfy requirements that are
necessary for students to obtain higher
paying jobs in a field such as licensing,
work experience, and programmatic
accreditation, a lack of transparency
regarding program outcomes, and
aggressive or deceptive marketing
practices.

Our analysis of the D/E rates
component of the 2012 GE
informational rates reveals these poor
outcomes among some GE programs. For
example, 27 percent of GE programs
evaluated produced graduates with
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average annual earnings below those of
a full-time worker earning no more than
the Federal minimum wage ($15,080).8°
Sixty-four percent of GE programs
evaluated produced graduates with
average annual earnings less than the
earnings of individuals who have not
obtained a high school diploma
($24,492).1011 Of programs with average
earnings below those of a high school
dropout, approximately 24 percent of
former students defaulted on their
Federal student loans within the first
three years of entering repayment.?2

As we noted in connection with the
2011 Prior Rule, the outcomes of
students who attend for-profit
educational institutions are of particular
concern. 76 FR 34386. There is growing
evidence of troubling practices at many
of these institutions, such as some
proprietary institutions overstating job
placement rates. There has been growth
in the number of qui tam lawsuits
brought by private parties alleging
wrongdoing at these institutions and
numerous investigations brought by
other Federal and State oversight
agencies. Such activity only increases
the Department’s concerns about poor
outcomes in GE programs.

For-profit institutions typically charge
higher tuitions than do public
postsecondary institutions. 76 FR
34386. Average tuition and fees at less-
than-two-year for-profit institutions are
more than double the average cost at
less-than-two-year public institutions.3
Attending a two-year for-profit
institution costs a student four times as
much as attending a community
college.1* Not surprisingly then,
students enrolled in for-profit

8 At the Federal minimum wage of $7.25 per hour
(www.dol.gov/whd/minimumwage.htm), an
individual working 40 hours per week for 52 weeks
per year would have annual earnings of $15,080.

92012 GE informational rates. Our analysis by
sector shows the following: Of the 5,539 programs
evaluated with earnings data, 30 percent of for-
profit programs and 13 percent of public non-profit
programs produced graduates with average annual
earnings below a Federal minimum wage worker.

10 Based on a weekly wage of $471 (http://
www.bls.gov/emp/ep_chart_001.htm) for 52 weeks.

112012 GE informational rates. Our analysis by
sector shows the following: Of the 5,539 programs
evaluated with earnings data, 72 percent of for-
profit programs and 32 percent of public non-profit
programs produced graduates with average annual
earnings less than the earnings of individuals who
have not obtained a high school degree.

122012 GE informational rates.

13JPEDS First Look (July 2013), table 2. Average
costs (in constant 2012—13 dollars) associated with
attendance for full-time, first-time degree/
certificate-seeking undergraduates at Title IV
institutions operating on an academic year calendar
system, and percentage change, by level of
institution, type of cost, and other selected
characteristics: United States, academic years 2010—
11 and 2012-13.

141d.

institutions accumulate far greater debt
than students at public institutions. 76
FR 34386. In 2011-2012, 86 percent of
students who earned certificates from
for-profit institutions took out student
loans compared to 35 percent of
certificate recipients from public two-
year institutions.® Of those who
borrowed, the median loan amount
borrowed of for-profit certificate
recipients was $11,000 as opposed to
$8,000 for certificate recipients from
public two-year institutions.® Eighty-
eight percent of associate degree
graduates from for-profit institutions
took out student loans, while only 40
percent of associate degree recipients
from public two-year institutions took
out student loans.?” Of those who
borrowed, for-profit associate degree
recipients had a median loan amount
borrowed of $23,590 in comparison to
$10,000 for students who received their
degrees from public two-year
institutions.1® Approximately 22
percent of borrowers who attended for-
profit institutions default on their
Federal student loans within the first
three years of entering repayment as
compared to about 13 percent of
borrowers who attended public
institutions.1°

Although more expensive, there is
growing evidence that many for-profit
programs may not prepare students as
well as comparable programs at public
institutions. 75 FR 43618. A 2011 GAO
report reviewed results of licensing
exams for 10 occupations that are, by
enrollment, among the largest fields of
study.29 The GAO report showed that
for 9 out of 10 licensing exams,
graduates of for-profit institutions had
lower rates of passing than graduates of
public institutions.2? Many for-profit
institutions devote greater resources to
recruiting and marketing than they do to
instruction or to student support
services.22 An investigation by the U.S.
Senate Committee on Health, Education,
Labor & Pensions (Senate HELP
Committee) of thirty prominent for-

15 National Postsecondary Student Aid Study
2012.

161d.

171d.

181d.

19 Based on the Department’s analysis of the
three-year cohort default rates for fiscal year 2010,
U.S. Department of Education, available at
www.ed.gov/news/press-releases/default-rates-
continue-rise-federal-student-loans.

20 Postsecondary Education: Student Outcomes
Vary at For-Profit, Nonprofit, and Public Schools
(GAO-12-143), GAO, December 7, 2011.

211d.

22 For Profit Higher Education: The Failure to
Safeguard the Federal Investment and Ensure
Student Success, Senate HELP Committee, July 30,
2012.

profit institutions found that they spend
almost 23 percent of their revenues on
marketing and recruiting, but merely 17
percent on instruction.23 Among the
institutions that provided useable data
to the committee, schools employed
35,202 recruiters compared with 3,512
career services staff and 12,452 support
services staff.24

Lower rates of completion in many
four-year for-profit institutions are also
a cause for concern. 76 FR 34409. The
six-year graduation rate of first-time
undergraduate students who began at a
four-year degree-granting institution in
2003-2004 was 34 percent at for-profit
institutions in comparison to 65 percent
at public institutions. However, for first-
time undergraduate students who began
at a two-year degree-granting institution
in 2003-2004, the six-year graduation
rate was 40 percent at for-profit
institutions in comparison to 35 percent
at public institutions.2°

The higher costs of for-profit
institutions, and the consequently
greater amounts of debt incurred by
their former students, together with
generally lower rates of completion,
continue to raise concerns about
whether for-profit programs lead to
earnings that justify the investment
made by students. See 75 FR 43617. As
we stated in connection with the 2011
Prior Rule, this “value proposition” is
what “distinguishes programs ‘that lead
to gainful employment in a recognized
occupation.’”” 76 FR 34386. Analysis of
data collected on the outcomes of 2003—
2004 first-time beginning postsecondary
students as a part of the Beginning
Postsecondary Students Longitudinal
Study shows that students who attend
for-profit institutions are more likely to
be idle, not working or in school, six
years after starting their programs of
study in comparison to students who
attend other types of institutions.26
Further, for-profit students no longer
enrolled in school six years after
beginning postsecondary education
have lower earnings at the six-year mark
than students who attend other types of
institutions.?”

These outcomes are troubling for two
reasons. First, some students will have
earnings that will not support the debt

231d.

241d.

257J.S. Department of Education, National Center
for Education Statistics (NCES), 2003—04 Beginning
Postsecondary Students Longitudinal Study,
Second Follow-up (BPS:04/09) (cumulative
certificate, associate’s degree, and bachelor’s degree
attainment at any institution).

26 Deming, D., Goldin, C., and Katz, L., The For-
Profit Postsecondary School Sector: Nimble Critters
or Agile Predators?, Journal of Economic
Perspectives, vol. 26, no. 1, Winter 2012.
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they incurred to enroll in these GE
programs. Second, because students are
limited under the HEA in the amounts
of Federal grants and loans they may
receive to support their education, their
options to move to higher-quality and
affordable programs are constrained as
they may no longer have access to
sufficient student aid. Specifically,
Federal law sets lifetime limits on the
amount of grant and subsidized loan
assistance students may receive: Federal
Pell Grants may be received only for the
equivalent of 12 semesters of full-time
attendance, and Federal subsidized
loans may be received for no longer than
150 percent of the published program
length.28 These limitations make it even
more critical that students’ initial
choices in GE programs prepare them
for employment that provides adequate
earnings and do not result in excessive
debt.

In addition to concerns that some GE
programs are not meeting the gainful
employment requirement, the
Department remains concerned that
students seeking to enroll in these
programs do not have access to reliable
information that will enable them to
compare programs in order to make
informed decisions about where to
invest their time and limited
educational funding. As we noted in the
2011 Prior Rule, the Government
Accountability Office (GAO) and other
investigators have found evidence of
high-pressure and deceptive recruiting
practices at some for-profit institutions.
See 76 FR 34386. In 2010, the GAO
released results of undercover testing at
15 for-profit colleges across several
States.29 Thirteen of the colleges tested
gave undercover student applicants
“deceptive or otherwise questionable
information” about graduation rates, job
placement, or expected earnings.3°
Similarly, a more recent report by the
Senate HELP Committee on the for-
profit education sector found evidence
that many of the most prominent for-
profit institutions engage in aggressive
sales practices and provide misleading
information to prospective students.31
Recruiters described “boiler room”-like
sales and marketing tactics and internal

28 See section 401(c)(5) of the HEA, 20 U.S.C.
1070a(c)(5), for Pell Grant limitation; see section
455(q) of the HEA, 20 U.S.C. 1087e(q), for the 150
percent limitation.

29 For-Profit Colleges: Undercover Testing Finds
Colleges Encouraged Fraud and Engaged in
Deceptive and Questionable Marketing Practices
(GAO-10-948T), GAO, August 4, 2010 (reissued
November 30, 2010).

301d.

31 For Profit Higher Education: The Failure to
Safeguard the Federal Investment and Ensure
Student Success, Senate HELP Committee, July 30,
2012.

institutional documents showed that
recruiters are taught to identify and
manipulate emotional vulnerabilities
and target non-traditional students.32

More recently, a growing number of
State and other Federal law enforcement
authorities have launched investigations
into whether the institutions that offer
GE programs are using aggressive or
even deceptive marketing and recruiting
practices. Several State Attorneys
General have already sued for-profit
institutions to stop these fraudulent
marketing practices and manipulations
of job placement rates. On August 19,
2013, the New York State Attorney
General announced a $10.25 million
settlement with Career Education
Corporation (CEC), a private for-profit
education company, after its
investigation revealed that CEC
significantly inflated its graduates’ job
placement rates in disclosures made to
students, accreditors, and the State.33
The State of Illinois sued Westwood
College for misrepresentations and false
promises made to students enrolling in
the company’s criminal justice
program.34 The Commonwealth of
Kentucky has filed lawsuits against
several private for-profit institutions,
including National College of Kentucky,
Inc., for misrepresenting job placement
rates, and Daymar College, Inc., for
misleading students about financial aid
and overcharging for textbooks.35 And
most recently, early this year, a group of
13 State Attorneys General issued Civil
Investigatory Demands to Corinthian
Colleges, Inc., Education Management
Co., ITT Educational Services, Inc., and
CEC, seeking information about student
placement rate data and marketing and
student recruitment practices of the
companies. The States participating
include Arizona, Arkansas, Connecticut,
Idaho, Iowa, Kentucky, Missouri,
Nebraska, North Carolina, Oregon,
Pennsylvania, Tennessee, and
Washington.

A 2012 report released by the Senate
HELP Committee found extensive
evidence of aggressive and deceptive

321d.

33“A.G. Schneiderman Announces
Groundbreaking $10.25 Million Dollar Settlement
with For-Profit Education Company That Inflated
Job Placement Rates to Attract Students,” press
release, Aug. 19, 2013. Available at: www.ag.ny.gov/
press-release/ag-schneiderman-announces-
groundbreaking-1025-million-dollar-settlement-
profit.

34 “Attorneys General Take Aim at For-Profit
Colleges’ Institutional Loan Programs,” The
Chronicle of Higher Education, March 20, 2012.
Available at: http://chronicle.com/article/Attorneys-
General-Take-Aim-at/131254/.

35 “Kentucky Showdown,” Inside Higher Ed,

Nov. 3, 2011. Available at:
www.insidehighered.com/news/2011/11/03/ky-
attorney-general-jack-conway-battles-profits.

recruiting practices, excessive tuition,
and regulatory evasion and
manipulation by for-profit colleges that
preyed on service members, veterans,
and their families as “dollar signs in
uniform.”” 36 The Los Angeles Times
reported that recruiters from for-profit
colleges have been known to recruit at
Wounded Warriors centers and at
veterans hospitals, where injured
soldiers are pressured into enrolling
through promises of free education and
more.37 Some for-profit colleges lure
service members and veterans through a
number of improper practices, including
by offering post-9/11 GI Bill benefits
that are intended for living expenses as
“free money,” which is difficult for
jobless veterans returning home to turn
down.38 This results in many veterans
enrolling in online courses to get the
monthly benefits even if they have no
intention of completing the
coursework.3? In addition, some
institutions have recruited veterans with
serious brain injuries and emotional
vulnerabilities without providing
adequate support and counseling,
engaged in misleading recruiting
practices onsite at military installations,
and failed to accurately disclose
information regarding the graduation
rates of veterans.4? In June 2012, an
investigation in 20 States, led by the
Commonwealth of Kentucky’s Attorney
General, resulted in a $2.5 million
settlement with QuinStreet, Inc. and the
closure of GIBill.com, a Web site that
appeared as if it was an official site of
the U.S. Department of Veterans Affairs,
but was in reality a for-profit portal that
steered veterans to 15 colleges, almost
all for-profit institutions, including
Kaplan University, the University of
Phoenix, Strayer University, DeVry
University, and Westwood College.*?
Further, the Consumer Financial
Protection Bureau issued Civil

36 “Dollar Signs in Uniform,” Los Angeles Times,
Nov. 12, 2012. Available at: http://
articles.latimes.com/2012/nov/12/opinion/la-oe-
shakely-veterans-college-profit-20121112; citing
“Harkin Report,” S. Prt. 112-37, For Profit Higher
Education: The Failure to Safeguard the Federal
Investment and Ensure Student Success, July 30,
2012.
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381d.
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40“We Can’t Wait: President Obama Takes Action
to Stop Deceptive and Misleading Practices by
Educational Institutions that Target Veterans,
Service Members and their Families,” White House
Press Release, April 26, 2012. Available at:
www.whitehouse.gov/the-press-office/2012/04/26/
we-can-t-wait-president-obama-takes-action-stop-
deceptive-and-misleading.

414$2.5M Settlement over ‘GIBill.com’,” Inside
Higher Ed, June 28, 2012. Available at:
www.insidehighered.com/news/2012/06/28/
attorneys-general-announce-settlement-profit-
college-marketer.
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Investigatory Demands to Corinthian
Colleges, Inc. and ITT Educational
Services, Inc. in November, 2013,
demanding information about their
marketing, advertising, and lending
policies.#2 The Securities and Exchange
Commission also subpoenaed records
from Corinthian Colleges, Inc. on June 6,
2013, seeking student information in the
areas of recruitment, attendance,
completion, placement, and loan
defaults.43 These inquiries supplement
the Department’s existing monitoring
and compliance efforts to protect against
such abuses.

Simply put, without reliable
information, students, prospective
students, and their families are
vulnerable to inaccurate or misleading
information when they make critical
decisions about their educational
investments and, based on that
information, may enroll in poorly
performing programs. Furthermore,
without accurate and comparable
information, the public, taxpayers, and
the Government are in the dark as to the
performance of these programs and the
return on the Federal investment in
these programs. Although we do not
seek to impose requirements through
this rulemaking that specifically address
all of these allegations of abuse, the
proposed regulations would help
ensure, among other things, that
students, prospective students, and their
families and the public, taxpayers, and
the Government are provided with
reliable and comparable information
about the student outcomes of GE
programs.

We acknowledge that since the prior
rulemaking effort in 2011, some for-
profit institutions have made positive
changes to their GE programs. For
example, some institutions now offer
trial enrollment periods for students
before they require a full financial
commitment and scholarships to
students who reach milestones toward
completing their programs.4# These

42 “For Profit Colleges Face New Wave of State
Investigations, Bloomberg, Jan. 29, 2014. Available
at: www.bloomberg.com/news/2014-01-29/for-
profit-colleges-face-new-wave-of-coordinated-state-
probes.html.

43 “Corinthian Colleges Crumbles 14% on SEC
probe,” Fox Business, June 11, 2013. Available at:
www.foxbusiness.com/government/2013/06/11/
corinthian-colleges-crumbles-14-on-sec-probe/.

44 See, e.g., “More Selective For-Profits,” Inside
Higher Ed, Nov. 11, 2011 (Kaplan University and
the University of Phoenix both “recently began new
programs that make it easier for unprepared
students to leave without taking on debt”), available
at www.insidehighered.com/news/2011/11/11/
enrollments-tumble-profit-colleges. See also, e.g.,
DeVry University, Form 10-Q, United States
Securities and Exchange Commission, for the
quarterly period ended Sept. 30, 2013 (“Over the
past year DeVry has reduced costs through staffing

steps show that positive change is
possible, but the concerns highlighted
here demonstrate that more
improvement in the sector is needed. To
encourage institutions to start or
continue to take effective action to
reduce debt and increase earnings
prospects for students, by this
regulatory action, we propose to define
what it means for a program to provide
training that prepares students for
gainful employment in a recognized
occupation by establishing measures a
program must meet in order to be
eligible for title IV, HEA program funds,
and to better inform students,
prospective students, and their families,
as well as the public, taxpayers, and the
Government, by requiring institutions to
report and disclose relevant information
about the outcomes of their GE
programs.

Legal Authority

We seek, through this regulatory
action, to define a statutory requirement
that applies only to certain educational
programs—GE programs—and which is
a condition of eligibility for title IV,
HEA program funds. Title IV, HEA
program funds are Federal student aid
funds available to students and parents
to assist them in paying for a
postsecondary educational program.
These funds include student loans
under the Direct Loan Program, the
Federal Perkins Loan (Perkins Loan)
Program, and (until 2010) the FFEL
Program; grants under the Federal Pell
Grant Program, the Federal
Supplemental Educational Opportunity
Grant Program, the Iraq-Afghanistan
Service Grant Program, and the TEACH
Grant Program; and earnings under the
Federal Work-Study Program.

Under title IV of the HEA, institutions
must establish eligibility to offer eligible
programs in order for their students to
receive Federal student aid funds. In
some cases, eligible institutions must
separately establish the eligibility of
their programs in order for students in
those programs to receive title IV, HEA
assistance. See, e.g., 20 U.S.C.
1001(a)(3), 34 CFR 668.8(c) (educational
program offered by public or private
non-profit institution of higher

adjustments and by lowering costs. Management

has made the decision to close or consolidate
certain DeVry University campuses while balancing
the potential impact on enrollment and student
satisfaction. Management is also focused on process
redesign and restructuring in areas such as student
finance. . . . Under the Career Catalyst Scholarship
DeVry University has committed more than $15
million over the next three years to be awarded to
qualifying students who enroll in the September
2013 session), available at www.sec.gov/Archives/
edgar/data/730464/000114420413058782/

v357757 10q.htm.

education must lead to or be creditable
toward recognized credential); 34 CFR
600.20(c) (approval required for
institution to increase level of programs
from undergraduate to graduate); 20
U.S.C. 1088(b)(3), 34 CFR 668.8(m)
(program offered through
telecommunications eligible only if
accredited by agency recognized by the
Department to evaluate such programs).

One type of program for which an
institution must establish program-level
title IV, HEA eligibility is “‘a program of
training to prepare students for gainful
employment in a recognized
occupation,” which is the subject of this
rulemaking. 20 U.S.C. 1001(b)(1),
1002(b)(1)(A)(), (c)(1)(A). Section 481 of
the HEA articulates this same
requirement: as pertinent here, it
defines an “eligible program” as a
“program of training to prepare students
for gainful employment in a recognized
profession.” 20 U.S.C. 1088(b). This
statutory requirement—the “gainful
employment” requirement—is what the
Department seeks to define here.

The Department’s authority for this
regulatory action is derived primarily
from these provisions, which establish
the gainful employment requirement,
and two additional sources. These
authorities, including relevant
legislative history which supports
components of the GE accountability
framework, are discussed here and also
in more detail in “§668.403 Gainful
employment framework.”” Specifically,
section 410 of the General Education
Provisions Act provides the Secretary
with authority to make, promulgate,
issue, rescind, and amend rules and
regulations governing the manner of
operations of, and governing the
applicable programs administered by,
the Department. 20 U.S.C. 1221e-3. This
authority includes the power to
promulgate regulations relating to
programs administered by the
Department, such as the title IV, HEA
programs that provide Federal loans,
grants, and other aid to students.
Furthermore, section 414 of the
Department of Education Organization
Act (DEOA) authorizes the Secretary to
prescribe those rules and regulations the
Secretary determines necessary or
appropriate to administer and manage
the functions of the Department. 20
U.S.C. 3474. These authorities thus
empower the Secretary to promulgate
regulations that, in this case, define the
gainful employment requirement in the
HEA by: establishing measures to
determine the eligibility of GE programs
for title IV, HEA program funds;
requiring institutions to report
information about the programs to the
Secretary; and requiring institutions to
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disclose information about the programs
to students, prospective students, and
their families, the public, taxpayers, and
the Government, and institutions.

Section 431 of the DEOA gives the
Department added authority to establish
rules to require institutions to make data
available to the public on the
performance of their GE programs and
about students enrolled in those
programs. That section gives the
Secretary the authority to inform the
public about federally supported
education programs, and to collect data
and information on applicable programs
for the purpose of obtaining objective
measurements of their effectiveness in
achieving their intended purposes. 20
U.S.C. 1231a. This provision lends
additional support for the proposed
reporting and disclosure requirements,
which will enable the Secretary to
collect data and information related to
GE programs, for the purpose of
evaluating whether they are achieving
their intended purpose, and to inform
the public about relevant information
related to those federally supported
programs.

As discussed in the “Background of
The Proposed Regulations, Public
Participation, and Negotiated
Rulemaking,” some of these authorities
were subject to scrutiny by the U.S.
District Court for the District of
Columbia in Association of Private
Sector Colleges and Universities v.
Duncan, 870 F.Supp.2d 133 (D.D.C.
2012), and 930 F.Supp.2d 210 (D.D.C.
2013), a suit brought by APSCU to
challenge the Department’s 2011 prior
rulemaking efforts to define the gainful
employment requirement. In deciding
that challenge, the court reached several
conclusions about the Department’s
rulemaking authority in this matter, and
its conclusions have informed and
framed the Department’s exercise of that
authority in proposing these regulations.
Notably, the court agreed with the
Department’s position that the Secretary
enjoys broad authority to make,
promulgate, issue, rescind, and amend
the rules and regulations governing the
applicable programs administered by
the Department, such as the title IV,
HEA programs, and that the Secretary is
“authorized to prescribe such rules and
regulations as the Secretary determines
necessary or appropriate to administer
and manage the functions of the
Secretary or the Department.”” APSCU v.
Duncan, 870 F.Supp.2d at 141; see 20
U.S.C. 3474. Furthermore, in answering
the question whether the Department’s
regulatory effort to define the gainful
employment requirement fell within its
statutory authority, the court found the
exercise within that power. Specifically,

it concluded that the phrase “‘gainful
employment in a recognized
occupation” is ambiguous and that in
enacting the requirement that used that
phrase, Congress delegated interpretive
authority to the Department. APSCU v.
Duncan, 870 F.Supp.2d at 146.
Likewise, the court upheld the
Department’s disclosure requirements,
which are still in effect, rejecting
APSCU'’s challenge to this provision and
finding that the disclosure requirements
“fall comfortably within [the
Secretary’s] regulatory power,” and are
“not arbitrary or capricious.” Id. at 156.

Overview of Accountability and
Transparency Frameworks

As stated previously, the
Department’s goals in the proposed
regulations are twofold: to establish an
accountability framework for GE
programs, and to increase the
transparency of student outcomes of GE
programs. In addition, we believe a key
benefit of this regulatory action would
be to receive suggestions on how to
identify programs that are exceptional
performers, and how to share best
practices with institutions interested in
improving their programs. Although
recognition of exceptional programs is
not expressly addressed in the proposed
regulations, we invite comment on ways
in which the best programs could,
consistent with our authority under the
HEA, be identified and rewarded and
how best practices could be highlighted
and shared with others.

In service of these goals, we are
proposing an accountability framework
based upon program certification
requirements and minimum standards
for program outcomes. We are also
proposing reporting and disclosure
requirements designed to both support
the accountability framework and to
increase transparency so that relevant
information regarding GE programs is
disseminated to students, prospective
students, and their families, the public,
taxpayers, and the Government, and
institutions.

As part of the accountability
framework, to determine whether a
program provides training that prepares
students for gainful employment as
required by the HEA, we propose
procedures to establish a program’s
eligibility and to measure its outcomes
on a continuing basis. To establish a
program’s eligibility, an institution
would be required to certify that each of
its GE programs meets all applicable
accreditation and licensure
requirements necessary for a student to
obtain employment in the occupation
for which the program provides
training. This certification would be

incorporated into the institution’s
program participation agreement. For a
more detailed discussion of the
proposed certification requirements, see
“§668.414 Certification requirements
for GE programs.”

To assess the continuing eligibility of
a GE program, we propose to use two
measures—one measure that compares
the debt incurred by students
completing the program against their
earnings (the “debt-to-earnings rates” or
“D/E rates”) and a second measure that
examines the rate at which borrowers
who previously enrolled in the program
default on their FFEL or Direct Loans
(“program cohort default rate” or
“pCDR”). The proposed regulations
would establish minimum thresholds
for the D/E rates measure and the pCDR
measure. The D/E rates and the pCDR
measures would operate independently
of each other, as they are designed to
achieve complementary objectives,
capturing two ways a program could fail
to meet the gainful employment
requirement.

In addition to the accountability
framework, the proposed regulations
include institutional reporting and
disclosure requirements designed to
increase the transparency of student
outcomes for GE programs. As discussed
more fully under “§ 668.411 Reporting
requirements for GE programs,” we
would require institutions to report
information that is necessary to
implement aspects of the proposed
regulations that support the
Department’s two goals of
accountability and transparency. This
would include information needed to
calculate the D/E rates and the pCDR, as
well as some of the specific required
disclosures. As discussed more fully
under “§ 668.412 Disclosure
requirements for GE programs,” the
proposed disclosure requirements
would operate independently of the
proposed eligibility requirements and
ensure that relevant information
regarding GE programs is made
available to students, prospective
students, and their families, the public,
taxpayers, and the Government, and
institutions. These provisions would
provide for accountability and
transparency throughout the admissions
and enrollment process so that students,
prospective students, and their families
can make informed decisions.
Specifically, institutions would be
required to make information regarding
such items as cost of attendance,
completion, debt, earnings, and student
loan repayment available in a
meaningful and easily accessible format.

In the proposed regulations, we use
the term “student” to refer specifically
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to individuals who received title IV,
HEA program funds for enrolling in the
applicable GE program. The term would
not include individuals who did not
receive title IV, HEA program funds to
enroll in an eligible GE program, even
if they filed a Free Application for
Federal Student Aid (FAFSA).

We believe that this definition is
appropriate for two reasons. First, this
approach is aligned with the court’s
interpretation in APSCU v. Duncan of
relevant law regarding the Department’s
authority to maintain records in its
NSLDS. See “Background of The
Proposed Regulations, Public
Participation, and Negotiated
Rulemaking” for a more complete
discussion of APSCU v. Duncan.
Second, because the primary purpose
for which we would use the GE
measures is to determine whether a
program should continue to be eligible
for title IV, HEA program funds, we
believe we can make a sufficient
assessment of whether a program
prepares students for gainful
employment based only on the
outcomes for students who receive title
IV, HEA program funds. By limiting the
GE measures to assess outcomes of only
students who receive title IV, HEA
program funds, the Department can
effectively evaluate how the GE program
is performing with respect to the
students who received the Federal
benefit that we are charged with
administering. We note that this
definition of “student” would apply
throughout subpart Q.

Some of the negotiators believed that
there were instances where the
definition of “student”” should be
defined more broadly. Negotiators
proposed that the term include all
students who enrolled in a program or,
in light of APSCU v. Duncan, all
students who are in NSLDS because
they applied for title IV, HEA program
funds by filing a FAFSA or because they
received title IV, HEA program funds for
attendance in other eligible programs, in
both cases irrespective of whether they
received title IV, HEA program funds for
the GE program. The negotiators
proposed that the broader definition
could be used for some purposes, such
as calculating the completion and
withdrawal rates, or the median loan
debt, for a GE program.

We believe that our proposed
definition is better aligned with our
goals of evaluating a GE program’s
performance for the purpose of
continuing eligibility for title IV, HEA
program funds. In addition, this
approach is consistent with our goal of
providing students and prospective
students who are eligible for title IV,

HEA program funds with relevant
information that will help them in
considering where to invest their
resources and limited eligibility for title
IV, HEA program funds.

Similarly, we also propose to define
the term “prospective student” in
subpart Q in order to add clarity to the
regulations. Our proposed definition is
broader than the one used in the 2011
Final Rules. In response to comments
we received from a number of the
negotiators, the proposed definition
accounts for the various ways that
institutions and prospective students
commonly interact. Specifically, we
modified the definition of “prospective
student” to address concerns raised by
some of the negotiators that the
definition of prospective student in
§668.41(a), which was used in the 2011
Final Rules, is inadequate for the
purpose of subpart Q. In particular, the
negotiators noted that this definition
only applies where an individual has
initiated contact with an institution for
information and not when the
institution contacts the individual. We
agree with the negotiators that this
would not capture the common
circumstances in which institutions first
contact individuals about enrollment in
a GE program, and that this type of
outreach should be captured in the
definition.

Section 668.402 Definitions

Current Regulations: Section
668.7(a)(2) of the 2011 Prior Rule
defines, for use in the 2011 Prior Rule,
the terms “program,” ““‘debt measures,”
“fiscal year,” “two-year period,” “four-
year period,” and ““discretionary
income.”

Proposed Regulations: Proposed
§668.402 defines a number of terms that
are used in the proposed regulations.
The proposed defined terms and the
sections in which they would be first
substantively used are:

e Annual earnings rate, § 668.403
¢ Classification of instructional program

(CIP) code, §668.411
e Cohort period, § 668.404
e Credential level, §668.411
¢ Debt-to-earnings rates (D/E rates),

§668.403
¢ Discretionary income rate, § 668.403
¢ Four-year cohort period, § 668.404
e Gainful employment program (GE

program), § 668.401
e GE measures, § 668.403
¢ Length of the program, § 668.411
e Metropolitan Statistical Area (MSA),

§668.412
e Poverty Guideline, § 668.404
e Program cohort default rate (pCDR),

§668.403
e Prospective student, § 668.401

e Student, §668.401
e Title IV loan, § 668.404
e Two-year cohort period, § 668.404
Generally, where the 2011 Prior Rule
and the proposed regulations are
similar, the relevant defined terms are
similar, with clarifications and changes
as needed to reflect any differences.
Reasons: Section 668.402 would
provide definitions for significant terms
used in the proposed regulations.
Although some of these terms were not
defined in the 2011 Final Rules,
uniform usage of the terms would make
it easier for institutions to understand
the proposed standards and
requirements for GE programs and for
students and prospective students to
understand the information about GE
programs that the proposed regulations
would provide. Our reasoning for
proposing each definition is discussed
in the section in which the defined term
is first substantively used.

Section 668.403 Gainful Employment
Framework

Current Regulations: Under
§668.7(a)(1) of the 2011 Prior Rule, a
program would meet the gainful
employment requirement if (1) the
program’s annual loan repayment rate is
at least 35 percent or (2) the program’s
annual loan payment is less than or
equal to 30 percent of discretionary
income (‘“‘discretionary income rate”) or
less than or equal to 12 percent of
annual earnings (“‘earnings rate”).
Under the 2011 Prior Rule, the loan
repayment rate, discretionary income
rate, and the earnings rate would be
collectively referred to as the “debt
measures.” A program would also meet
the gainful employment requirement if
the data needed to determine whether
the program satisfies the minimum
standards under §668.7(a)(1) of the
2011 Prior Rule are not available.
Further, a program would satisfy the
debt measures under any of the
following circumstances: the program
did not have the minimum number of
students who completed the program
over the applicable cohort period to
calculate the debt-to-earnings ratios;
SSA did not provide the earnings
information necessary to calculate the
debt-to-earnings ratios; or the median
loan debt for the program is zero. Under
§668.7(i) of the 2011 Prior Rule, a
program would become ineligible for
title IV, HEA program funds if it does
not satisfy any of the debt measures for
three out of the four most recent fiscal
years.

Proposed Regulations: Section
668.403 of the proposed regulations sets
forth the accountability framework
under which the Department would



Federal Register/Vol. 79, No. 57/Tuesday, March 25, 2014 /Proposed Rules

16439

determine whether programs prepare
students for gainful employment in a
recognized occupation and whether
those programs are eligible for title IV,
HEA program funds. Under the
accountability framework, to establish a
program’s eligibility for title IV, HEA
program funds, an institution would be
required to satisfy the certification
requirements of proposed § 668.414 for
each of its GE programs. To remain
eligible for title IV, HEA program funds,
an institution would have to satisfy the
D/E rates measure and the pCDR
measure. The D/E rates and the pCDR
measures would operate independently.
Results of one measure would not affect
results of the other.

Under the D/E rates measure, we
would apply as accountability metrics
the same two debt-to-earnings ratios
(referred to in the proposed regulations
as the ““debt-to-earnings rates” or the
“D/E rates”’)—the annual earnings rate
and the discretionary income rate—as
the 2011 Prior Rule. Also consistent
with the 2011 Prior Rule, both D/E rates
would evaluate the outcomes of only
those students who completed a
program. For an explanation of the
methodology that would be used to
calculate the D/E rates, see “§ 668.404
Calculating D/E rates.”

We do not include in the proposed
accountability framework the loan
repayment rate metric of the 2011 Prior
Rule. Instead, the proposed regulations
replace the loan repayment rate with a
program-level cohort default rate
(pCDR) that measures the percentage of
students who enrolled in a GE program
and defaulted on their Direct and FFEL
loans. Like the loan repayment rate in
the 2011 Prior Rule, and unlike the D/
E rates which only measure the
outcomes of students who completed a
program, the pCDR measure would
evaluate the outcomes of students who
enrolled in but did not complete a
program in addition to the outcomes of
students who completed the program.
For an explanation of the methodology
that would be used to calculate the
pCDR measure, see “§ 668.407
Calculating pCDR.”

Certification Requirements

Proposed §§668.403(a) and 668.414
would require that an institution certify
that each of its GE programs meets
applicable accreditation and State and
Federal licensing requirements to be
eligible for title IV, HEA program funds.
The 2011 Prior Rule did not include any
similar certification requirements. For a

more detailed discussion of the
proposed certification requirements, see
“§ 668.414 Certification requirements
for GE programs.”

D/E Rates

D/E rates would be calculated each
year for an eligible GE program if at
least 30 students completed the program
during an applicable cohort period, as
described in “§ 668.404 Calculating D/E
rates.” A GE program would pass the D/
E rates measure if its discretionary
income rate is less than or equal to 20
percent or its annual earnings rate is
less than or equal to 8 percent. A
program would fail the D/E rates
measure if its discretionary income rate
is greater than 30 percent and its annual
earnings rate is greater than 12 percent.
A program would be “in the zone”
under the D/E rates measure if it is not
a passing program and its discretionary
income rate is greater than 20 percent
but less than or equal to 30 percent or
its annual earnings rate is greater than
8 percent but less than or equal to 12
percent. See “§668.410 Consequences
of GE measures” for an explanation of
the restrictions that would apply to
programs with zone or failing D/E rates.

As under the 2011 Prior Rule, a
program would pass both D/E rates if its
median loan debt is zero. A program
would fail the discretionary income rate
if the discretionary income is zero or
negative. A program would fail both D/
E rates if its mean or median annual
earnings are zero. Although the 2011
Prior Rule did not specifically include
the latter provision, it follows that a
program with zero mean or median
annual earnings could not satisfy the
debt-to-earnings ratios and would have
been assessed accordingly.

A program would become ineligible
under the D/E rates measure in either of
two ways. First, a program would
become ineligible if it is a failing
program in two out of any three
consecutive award years for which the
program’s D/E rates are calculated.
Second, a program would become
ineligible if, for four consecutive award
years in which the D/E rates measure is
calculated, it is failing or in the zone. It
is important to note that a program
could have a mix of zone and failing D/
E rates and still remain eligible over the
course of the four-year period as long as
the program’s failing results did not
occur in two out of three consecutive
award years. But, if a program does not
pass at least once over any four-year
period, it would become ineligible.

With respect to the D/E rates, the
framework of the proposed regulations
would differ from the 2011 Prior Rule in
several ways. First, the D/E rates would
be calculated for award years rather
than fiscal years as they were in the
2011 Prior Rule. See “§ 668.404
Calculating D/E rates” for an
explanation of the differences between
an award year and a fiscal year. Second,
the proposed regulations would
establish stricter passing thresholds
than the thresholds in the 2011 Prior
Rule. The passing threshold for the
discretionary income rate would be 20
percent instead of 30 percent, and the
threshold for the annual earnings rate
would be 8 percent instead of 12
percent. Third, the proposed regulations
would add a zone category for programs
with a discretionary income rate greater
than 20 percent but less than or equal
to 30 percent or an annual earnings rate
greater than 8 percent but less than or
equal to 12 percent. Fourth, the
proposed regulations would allow
programs with a mix of D/E rates that
are failing and in the zone up to four
years to become passing before losing
eligibility. Finally, a program failing the
D/E rates measure would lose eligibility
sooner than under the 2011 Prior Rule.
Specifically, a program would become
ineligible after failing the D/E rates
measure in two out of any three
consecutive award years instead of in
three out of any four consecutive fiscal
years as provided under the 2011 Prior
Rule. It is important to note that, as
explained in “§668.401 Scope and
purpose” and ‘“‘§ 668.404 Calculating D/
E rates,” unlike in the 2011 Prior Rule,
which considered all students in its
calculation of the debt measures, the D/
E rates would only consider students
who received title IV, HEA program
funds for enrolling in the program.

pCDR

An eligible GE program’s pCDR would
be calculated each year. A GE program
would pass the pCDR measure if its
PCDR is less than 30 percent and would
fail the pCDR measure if its pCDR is 30
percent or greater. See ““§668.410
Consequences of GE measures” for an
explanation of the restrictions that
would apply to programs that fail the
PCDR measure. A GE program would
become ineligible if it fails the pCDR
measure for three consecutive fiscal
years.

The following charts illustrate the key
components of the proposed GE
measures.
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OVERVIEW OF METRICS IN THE PROPOSED REGULATIONS

D/E rates

Program cohort default rate

Students

Students who received title 1V, HEA program funds and completed the
program.

Students who received title 1V, HEA program funds, whether or not
they completed the program.

Funds

Title IV, HEA FFEL or Direct Loans, Perkins Loans, title IV grants, pri-
vate loans, institutional loans or credit (Students would be included in
calculation even if they received grants only but no loans.).

Title IV FFEL or Direct Loans (Only borrowers would be included in
calculation.)

Measurement period

Annual loan payment of students who completed in the 3rd-4th (2-year
period) or 3rd-6th award years (4-year period) prior to the award
year for which D/E rates are calculated. Earnings of these students
for most recently completed calendar year.

Of borrowers who entered repayment 3 fiscal years prior to the year in
which pCDR is calculated, percentage who defaulted by end of the
subsequent 2 fiscal years.

For example, 2016 pCDR calculation: Of borrowers who entered repay-

For example, 2014-2015 D/E rates calculation: Annual loan payment of
students who completed in award years 2010-2011 and 2011-2012
(2-year period); earnings for 2014 calendar year.

year 2015.

ment in fiscal year 2013, percentage who defaulted by end of fiscal

Categories & thresholds

Pass: annual D/E < 8% Or discretionary D/E < 20% ......cccoveveenueerieeeninene

Zone: 8% < annual D/E < 12% Or 20% < discretionary D/E < 30%.
Fail: annual D/E > 12% AND discretionary D/E > 30%.

Pass: pCDR < 30%
Fail: pCDR > 30%

Ineligibility

A program becomes ineligible for 3 years if: .....

It fails in any 2 out of 3 consecutive years.
OR.

Does not pass in any 1 out of 4 consecutive years (can be mix of zone
or failing results, but not 2 fails out of 3 consecutive years).

years.

A program becomes ineligible for 3 years if it fails for 3 consecutive

Other consequences

If a problem could become ineligible based on its next D/E rates, the
institution must issue warnings to enrolled and prospective students

and add warning to disclosure template.

If a problem could become ineligible based on its next pCDR, the insti-
tution must issue warnings to enrolled and prospective students and
add warning to disclosure template.

Independence of the D/E Rates and
PCDR Measures

To maintain eligibility, a GE program
would have to pass either of the D/E
rates—the discretionary income rate or
the annual earnings rate—and would
also have to pass the pCDR measure.
Unlike the 2011 Prior Rule where a
program could become ineligible only if
it failed all of the metrics, under the
proposed regulations, a program could
become ineligible if it does not pass the
D/E rates measure only, does not pass
the pCDR measure only, or does not
pass both the D/E rates and pCDR
measures.

Under §668.7(d)(2)(i)(A) of the 2011
Prior Rule, if the number of students
reflected in the calculations did not
meet the minimum number of students
necessary to calculate either or both of
the debt measures, the debt-to-earnings
ratios and the loan repayment rate, then

the program was considered to have
satisfied both of the debt measures. This
would be the case even if the minimum
number of students necessary to
calculate one of the measures was met
and the rate for that measure was a
failing rate.

Under the proposed regulations, a
program would receive a pCDR result
that would be used to assess the
program regardless of whether D/E rates
could be calculated for the program. If
the D/E rates also could be calculated,
then the program would receive results
under both metrics. Further, as stated
previously, the results of one metric
would not affect the results of the other.
For example, a program could
simultaneously pass the D/E rates
measure, but fail the pCDR measure.
Likewise, a program could
simultaneously be “in the zone” under

the D/E rates measure, but pass the
pCDR measure.

Rates Not Calculated

As under the 2011 Prior Rule, under
proposed § 668.404(f), D/E rates would
not be calculated for an award year if
fewer than 30 students completed the
program during an applicable cohort
period or if SSA did not provide
earnings information for the program. In
such instances, the program would not
receive D/E rates for the award year. In
the 2011 Prior Rule, however, the
program would be deemed to have
satisfied the debt measures.

For pCDR, on the other hand, due to
the availability of certain challenge and
appeal options, there is no minimum
program size that would prevent the
Department from calculating the pCDR.
Even a program with zero borrowers
entering repayment would receive an
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official pCDR of 0 percent and pass the
measure. See “‘§ 668.407 Calculating
pCDR” for more information on how
PCDRs are calculated.

Reasons:

Background

The components of the proposed
accountability framework that a
program must satisfy to meet the gainful
employment requirement are rooted in
the legislative history of the
predecessors to the statutory provisions
of sections 101(b)(1), 102(b), 102(c), and
481(b) of the HEA that require
institutions to establish the title IV, HEA
program eligibility of gainful
employment programs. 20 U.S.C.
1001(b)(1), 1002(b)(1)(A)(1), (c)(1)(A),
1088(b).

The legislative history of the statute
preceding the HEA that first permitted
students to obtain federally financed
loans to enroll in programs that
prepared them for gainful employment
in recognized occupations demonstrates
the conviction that the training offered
by these programs should equip
students to earn enough to repay their
loans. APSCU v. Duncan, 870
F.Supp.2d at 139; see also 76 FR 34392.
Allowing these students to borrow was
expected to neither unduly burden the
students nor pose ‘“‘a poor financial
risk” to taxpayers. 76 FR 34392.
Specifically, the Senate Report
accompanying the initial legislation (the
National Vocational Student Loan
Insurance Act (NVSLIA), Pub. L. 89—
287) quotes extensively from testimony
provided by University of Iowa
professor Dr. Kenneth B. Hoyt, who
testified on behalf of the American
Personnel and Guidance Association.
On this point, the Senate Report sets out
Dr. Hoyt’s questions and conclusions:

Would these students be in a position to
repay loans following their training? . . .

If loans were made to these kinds of
students, is it likely that they could repay
them following training? Would loan funds
pay dividends in terms of benefits accruing
from the training students received? It would
seem that any discussion concerning this bill
must address itself to these questions. . . .

We are currently completing a second-year
followup of these students and expect these
reported earnings to be even higher this year.
It seems evident that, in terms of this sample
of students, sufficient numbers were working
for sufficient wages so as to make the concept
of student loans to be [repaid] following
graduation a reasonable approach to take.

. . T have found no reason to believe that
such funds are not needed, that their
availability would be unjustified in terms of
benefits accruing to both these students and
to society in general, nor that they would
represent a poor financial risk.

Sen. Rep. No. 758, 89th Cong., First
Sess. (1965) at 3745, 3748—49 (emphasis
added).

Notably, both debt burden to the
borrower and financial risk to taxpayers
and the Government were clearly
considered in authorizing federally
backed student lending. Under the loan
insurance program enacted in the
NVSLIA, the specific potential loss to
taxpayers of concern was the need to
pay default claims to banks and other
lenders if the borrowers defaulted on
the loans. After its passage, the NVSLIA
was merged into the HEA, which in title
IV, part B, has both a direct Federal loan
insurance component and a Federal
reinsurance component, under which
the Federal Government reimburses
State and private non-profit loan
guaranty agencies upon their payment
of default claims. 20 U.S.C. 1071(a)(1).
Under either HEA component, taxpayers
and the Government assume the direct
financial risk of default. 20 U.S.C.
1078(c) (Federal reinsurance for default
claim payments), 20 U.S.C. 1080
(Federal insurance for default claims).

Not only did Congress consider expert
assurances that vocational training
would enable graduates to earn wages
that would not pose a “poor financial
risk” of default, but an expert observed
that this conclusion rested on evidence
that “included both those who
completed and those who failed to
complete the training.” APSCU v.
Duncan, 870 F.Supp.2d at 139, citing
H.R. Rep. No. 89-308, at 4 (1965), and
S. Rep. No. 89-308, at 7, 1965
U.S.C.C.A.N. 3742, 3748.

The concerns regarding excessive
student debt reflected in the legislative
history of the gainful employment
eligibility provisions of the HEA are as
relevant now as they were then. Indeed,
excessive student debt affects students
and the country in three significant
ways: payment burdens on the
borrower; the cost of the loan subsidies
to taxpayers; and the negative
consequences of default (which affect
borrowers and taxpayers).

The first consideration is payment
burdens on the borrower. As we said
previously in connection with the 2011
Prior Rule and restate here, loan
payments that outweigh the benefits of
the education and training for GE
programs that purport to lead to jobs
and good wages are an inefficient use of
the borrower’s resources. See 75 FR
43621.

The second consideration is taxpayer
subsidies. As we said previously in
connection with the 2011 Prior Rule and
restate here, borrowers who have low
incomes but high debt may reduce their
payments through income-driven

repayment plans. These plans can either
be at little or no cost to taxpayers or,
through loan cancellation, can cost
taxpayers as much as the full amount of
the loan with interest. 75 FR 43622.
Deferments and repayment options are
important protections for borrowers
because, although postsecondary
education generally brings higher
earnings, there is no guarantee for the
individual. Policies that assist those
with high debt burdens are a critical
form of insurance. However, these
repayment options should not mean that
institutions should increase the level of
risk to the individual student or
taxpayers through high-cost, low-value
programs. See id.

The third consideration is default.
The Federal Government covers the cost
of defaults on Federal student loans.
These costs can be significant to
taxpayers. Id. And as we said previously
in connection with the 2011 Prior Rule
and restate here, loan defaults harm
students and their families. Id. Their
credit rating is damaged, undermining
their ability to rent a house, get a
mortgage, or purchase a car. To the
extent they can get credit, they pay
much higher interest. And, increasingly,
employers consider credit records in
their hiring decisions. 75 FR 43622. In
addition, former students who default
on Federal loans cannot receive
additional title IV, HEA program funds
for postsecondary education. Id.; see
also section 484(a)(3) of the HEA, 20
U.S.C. 1091(a)(3).

In accordance with the legislative
intent behind the gainful employment
eligibility provisions now found in
sections 101, 102, and 481 of the HEA
and the significant policy concerns they
reflect, we propose to use the
certification requirements to establish a
program’s eligibility and, to assess
continuing eligibility, the metrics-based
standards that measure whether
students will be able to pay back the
educational debt they incur to enroll in
the occupational training programs that
are the subject of this rulemaking. 20
U.S.C. 1001(b)(1), 1002(b)(1)(A)(i),
(c)(1)(A), 1088(b).

Certification Requirements

Under proposed §§ 668.403 and
668.414, institutions must certify
through their program participation
agreements that their GE programs meet
all applicable accreditation and State
and Federal licensing requirements to
be eligible for title IV, HEA program
funds. Through the certification
requirements, institutions would be
required to assess their programs to
determine whether they meet these
minimum required standards.
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A program that cannot meet the basic
certification requirements cannot be
said to be preparing students for gainful
employment in a recognized
occupation. We believe that any student
attending such a program would have a
difficult time or be unable to secure
employment in the occupation for
which he or she received training and,
consequently, would likely struggle to
repay the debt incurred for enrolling in
that program. The certification
requirements are intended to help
prevent such outcomes and are an
appropriate condition that programs
must meet to qualify for title IV, HEA
program funds as they squarely address
the debt repayment concerns underlying
the gainful employment eligibility
provisions of the HEA. As we have
proposed that these certifications must
be signed by an institution’s most senior
executive officer, we believe that
institutions would make this self-
assessment in good faith and after
appropriate due diligence. The
certification requirements are discussed
in more detail in “§668.414
Certification requirements for GE
programs.”

The GE Measures

The debt-to-earnings measures under
both the 2011 Prior Rule and the
proposed regulations assess the debt
burden incurred by students who
completed a GE program in relation to
their earnings. The pCDR measure, like
the loan repayment rate in the 2011
Prior Rule, would assess the extent to
which a program’s borrowers are paying
back their loans, whether or not they
completed the program, by measuring
the GE program’s loan default rate.

Both the D/E rates measure and pCDR
measure assess program outcomes that,
consistent with legislative intent,
indicate whether a program is preparing
students for gainful employment.
Although the measures supplement and
complement one another, each focuses
on separate and distinct expectations on
which Congress relied in enacting
legislation that make these programs
eligible for title IV, HEA program funds
based on the condition that they provide
training that prepares students for
gainful employment. Consequently, we
believe the measures should operate
independently.

Some negotiators questioned the
proposed use of D/E rates and pCDR as
independent eligibility measures. They
suggested the accountability framework
is inconsistent with the approach taken
in the 2011 Prior Rule in which the debt
measures, taken together, were designed
to identify the worst performing
programs. Our change in approach is a

change not in overall objective, but in
the manner in which we believe that
objective is best accomplished.

The D/E rates and pCDR measures are
designed to reflect and account for the
three primary reasons that a program
may fail to prepare students for gainful
employment where former students are
unable to earn wages adequate to
manage their educational debt: (1) a
program does not train students in the
skills they need to obtain and maintain
jobs in the occupation for which the
program purports to train students, (2)

a program provides training for an
occupation for which low wages do not
justify program costs, and (3) the
program is experiencing a high number
of withdrawals or “churn” because
relatively large numbers of students
enroll but few, or none, complete the
program, which can often lead to
default. See “§ 668.413 Calculating,
issuing, and challenging completion
rates, withdrawal rates, repayment rates,
median loan debt, and median
earnings,” for a more complete
discussion of withdrawal rates and
“churn.”

The D/E rates measure assesses the
outcomes of only those students who
complete the program. The calculation
includes former title IV, HEA program
fund recipients who took on educational
debt and recipients who did not. And,
for those students who have debt, the D/
E rates take into account private loans
and institutional financing in addition
to title IV, HEA program loans.

The D/E rates primarily assess
whether the loan funds obtained by
students “pay dividends in terms of
benefits accruing from the training
students received,” and whether such
training has indeed equipped students
to earn enough to repay their loans such
that they are not unduly burdened. H.R.
Rep. No. 89-308, at 4 (1956); S. Rep. No.
89-758, at 7 (1965). A 2002 survey
found that a majority of borrowers felt
burdened by their student loan
payments and reported that they would
borrow “much less” or a “little less” to
finance their higher education if they
were to enroll again in an educational
program. An analysis of the 2002 survey
combined borrowers’ responses to
questions about student loan burden,
hardship, and regret to create a “debt
burden index” that was significantly
positively associated with borrowers’
debt-to-income ratios; in other words,
borrowers with higher debt-to-income
ratios tended to feel higher levels of
burden, hardship, and regret.45

45Baum, S., and Schwartz, S. (2003). How Much
Debt is Too Much? Defining Benchmarks for
Managing Student Debt.

“Burden”” and ‘“‘regret” were
significantly positively associated with
one’s debt-to-income ratio.*6

As aresult, the D/E rates measure
identifies programs that fail to
adequately provide students with the
occupational skills needed to obtain
employment or that train students for
occupations with low demand and low
wages. The D/E rates also provide
evidence of the experience of borrowers
and, specifically, where borrowers may
be struggling with their debt burden.

In contrast to the D/E rates measure,
PCDR measures the extent to which a
program’s former students are paying
back their Direct and FFEL loans
regardless of their earnings, if any. In
comparison to the D/E rates measure,
the pCDR measure applies to those
programs that have relatively high
enrollments but no or few completions
such that students are left with debt
they cannot repay. A substantial body of
research suggests that “completing a
postsecondary program is the strongest
single predictor of not defaulting
regardless of institution type.” 47

The legislative history supports
inclusion of students who did not
complete a program in the proposed
accountability framework. As discussed
previously, Congress specifically
considered expert advice that students
who took out Federal loans for the
purpose of training programs, including
students who do not complete the
programs, would be able to repay those
loans, as defaults by those students
would burden taxpayers in the same
way as defaults by students who
completed the program.

The pCDR, consequently, is foremost
a measure that assesses whether a
program presents a “poor financial risk
to the taxpayer.” 76 FR 34392. In light
of congressional intent reflected in the
legislative history, a program that
presents a poor financial risk for
taxpayers cannot be considered a
program that prepares students for
gainful employment.

Despite the distinctive purposes of the
D/E rates and pCDR measures, the
measures supplement and complement
one another. The scope of the pCDR
measure is broader than the D/E rates
measure as pCDR also takes into
account the outcomes of borrowers who
did not complete the program.
Accordingly, the pCDR measure
supplements the D/E rates in those cases
in which D/E rates cannot be calculated

461d.

47 Gross, J. P., Cekic, O., Hossler, D., and Hillman,
N. (2009). What Matters in Student Loan Default:
A Review of the Research Literature. Journal of
Student Financial Aid, 39(1), 19-29.
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because no or very few students who
enrolled in a program actually
completed the program. By including an
accountability metric that reflects the
outcomes of students who do not
complete the program, institutions
would have incentive to address any
high dropout and “churn” issues or face
the loss of eligibility.

Likewise, the D/E rates measure
complements the pCDR measure.
Specifically, the pCDR measure does not
take into account the many students
who may be struggling to repay their
loans, such as those receiving economic
hardship deferments or who are in an
income-driven repayment plan. These
students may see their loans grow,
rather than shrink, because their
incomes are low and their debts are
high. While the pCDR measure may not
identify programs whose former
students are in such circumstances, the
D/E rates measure would take into
account those students who are
struggling with their debt burden
despite having completed their
programs.

Although we have proposed the pCDR
measure to assess the outcomes of all
students who attend a program, both
students who complete the program and
those who do not, we invite comment as
to whether the D/E rates measure should
also consider the outcomes of students
who do not complete the program, in
addition to those who do. We ask
commenters to provide information,
studies, and data to support their
comments.

D/E Rates

The proposed regulations would
include the same two debt-to-earnings
measures as the 2011 Prior Rule. Under
the proposed regulations, the first D/E
rate, the discretionary income rate,
measures the proportion of annual
discretionary income—the amount of
income above 150 percent of the Poverty
Guideline for a single person in the
continental United States—that students
who complete the program are devoting
to annual debt payments. The
Department also proposes a second rate,
the annual earnings rate, which
measures the proportion of annual
earnings that students who complete the
program are devoting to annual debt
payments. A program would pass the D/
E rates measure by meeting the
standards of either of the two metrics,
the discretionary income rate or the
annual earnings rate. For an explanation
of the methodology that would be used
to calculate the D/E rates, see ““§ 668.404
Calculating D/E rates.”

The proposed passing thresholds for
the discretionary income rate and the

annual earnings rate are based upon
mortgage industry practices and expert
recommendations. The passing
threshold for the discretionary income
rate is set at 20 percent, based on
research conducted by economists
Sandy Baum and Saul Schwartz, which
the Department previously considered
in connection with the 2011 Prior
Rule.#8 Specifically, Baum and
Schwartz proposed benchmarks for
manageable debt levels at 20 percent of
discretionary income. Such benchmarks
would ensure that low income
borrowers have no repayment
obligations and that no borrower would
ever have repayment obligations that
exceeded 20 percent of their income, a
level they found to be unreasonable
under virtually all circumstances.4® The
passing threshold of 8 percent for the
annual earnings rate used in the
proposed regulations has been a fairly
common mortgage-underwriting
standard, as many lenders typically
recommend that all non-mortgage loan
installments not exceed 8 percent of the
borrower’s pretax income.?° Studies of
student debt have accepted the 8
percent standard and some State
agencies have established guidelines
based on this limit. Eight percent
represents the difference between the
typical ratios used by lenders for the
limit of total debt service payments to
pretax income, 36 percent, and housing
payments to pretax income, 28
percent.51

In the 2011 Prior Rule, the passing
thresholds for the debt-to-earnings ratios
were based on the same expert
recommendations and industry practice,
but were increased by 50 percent to 30
percent for the discretionary income
rate and 12 percent for the annual
earnings rate to identify the lowest-
performing GE programs and to build in
a tolerance. 76 FR 34400.

Upon further consideration of this
issue and analysis of the GE Data, we
believe that the stated objectives of the
2011 Prior Rule to identify the worst

48 Baum, S., and Schwartz, S. (2006). How Much
Debt is Too Much? Defining Benchmarks for
Managing Student Debt. See also S. Baum, “Gainful
Employment,” posting to The Chronicle of Higher
Education, http://chronicle.com/blogs/innovations/
gainful-employment/26770, in which Baum
described the 2006 study:

This paper traced the history of the long-time rule
of thumb that students who had to pay more than
8% of their incomes for student loans might face
difficulties and looked for better guidelines. It
concluded that manageable payment-to-income
ratios increase with incomes, but that no former
student should have to pay more than 20% of their
discretionary income for all student loans from all
sources.

491d.

501d. at 2-3.

511d.

performing programs and build a
“tolerance” into the thresholds are
better achieved by setting 30 percent for
the discretionary income rate and 12
percent for the annual earnings rate as
the upper boundaries for a zone rather
than as the passing thresholds. For the
following reasons, adopting this
approach is consistent with the
Department’s objectives in this
rulemaking of identifying poorly
performing programs, and providing
institutions time, particularly in the
initial years of the proposed regulations,
to improve their programs.

First, the proposed regulations would
still identify the lowest performing
programs, those with a discretionary
income rate greater than 30 percent and
an annual earnings rate greater than 12
percent, by categorizing them as failing.
Whereas the 2011 Prior Rule provided
that a program would be ineligible if it
had failing rates for three out of any four
consecutive years, under the proposed
regulations, a GE program that fails the
D/E rates measure in two out of any
three consecutive years would become
ineligible. This reflects the Department’s
view in the prior rulemaking, as well as
here, that any program with D/E rates
above a 30 percent discretionary income
rate or a 12 percent annual earnings rate
is producing very poor outcomes for its
students and should, in order to
minimize the program’s negative impact
on students, be given only limited time
before it loses its eligibility.

Because of the previous rulemaking
and the release of the 2011 GE
informational rates in June 2012, we
believe many institutions have had
relevant information for a sufficient
amount of time to assess their programs
and make improvements, particularly by
reducing costs. As discussed in more
detail below, the proposed four-year
transition period would take into
consideration these improvements. Even
where institutions have not taken
action, or in cases where programs were
not included in the 2011 GE
informational rates, the transition
period would still account for any
immediate reductions in costs that
institutions make in response to the
proposed regulations. For a more
detailed explanation of the transition
period, see “§ 668.404 Calculating D/E
rates.” Accordingly, less time to
ineligibility for failing programs is
merited in comparison to the 2011 Prior
Rule.

Second, we propose setting the
passing thresholds at 20 percent for the
discretionary income rate and 8 percent
for the annual earnings rate, which are
what experts and industry practice
deem to be the outside limit of
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acceptable debt burden. As stated above,
Baum and Schwarz concluded that the
ratio of discretionary income to debt
should never exceed 17 to 20 percent.52
Similarly, the 8 percent threshold for
the annual earnings rate is based on the
credit underwriting industry’s judgment
of the outside limit of all non-mortgage
debt. Although not among the very
worst performers, programs with D/E
rates exceeding the 20 percent and 8
percent thresholds still exhibit poor
outcomes and unacceptable debt levels.
Eventual ineligibility for these programs
is appropriate if they do not make
improvements that will be reflected in
their D/E rates.

Our analysis of the 2012 GE
informational rates indicates that the
stricter thresholds would more
effectively identify poorly performing
programs. The average earnings of
students who completed programs
evaluated by the Department with a
discretionary income rate or an annual
earnings rate in between the passing
thresholds of the proposed regulations
and the 2011 Prior Rule, 20-30 percent
and 8-12 percent, respectively, is under
$18,000.53 Under the thresholds of the
2011 Prior Rule, a zone program would
pass the D/E rates measure, even though
its graduates could be devoting up to
almost $2,200, or 12 percent, of their
$18,000 in annual earnings toward
student loan payments. We believe it
would be very difficult for an individual
earning $18,000 to manage that level of
debt. That 25 percent of borrowers from
zone programs evaluated by the
Department default on their Federal
student loans within the first three years
of entering repayment lends support to
this conclusion.># In comparison, the
average default rate of programs
evaluated by the Department that would
pass the D/E rates measure under the
proposed regulations is 19 percent.55
These results indicate that students who
complete zone programs have very
different outcomes than students who
complete passing programs. These
programs, accordingly, should not be
treated the same.

Third, because programs in the zone
are not among the very worst, they have
a greater potential to raise their
performance to passing levels than
programs with poorer outcomes. We
believe they should be afforded an
opportunity to do so. For this reason,
the proposed regulations include a four-

52Baum, S., and Schwartz, S. (2003). How Much
Debt is Too Much? Defining Benchmarks for
Managing Student Debt.

532012 GE informational rates.

541d.

551d.

year zone and allow for a transition
period to allow zone programs more
time than failing programs to improve
before being made ineligible. Because
institutions have the ability to impact
the debt that their students accumulate
by lowering tuition and fees, which the
transitional D/E rates calculations
would take into account, we believe it
is possible for zone programs to
improve. If institutions do not make
improvements to these programs, they
would be made ineligible just as failing
programs, because, as deemed by
experts and industry practice and
supported by our own data analysis,
both groups of programs are leaving
their students with unacceptable debt
burdens in comparison to their incomes.

As discussed under “§ 668.404
Calculating D/E rates,” the proposed
regulations would allow for a transition
period for the first four years after the
final regulations become effective.
During the transition period, an
alternative D/E rates calculation would
be made so that institutions could
benefit from any immediate reductions
in cost they make. During these four
years, the transition period and zone
together would allow institutions to
make improvements to their programs
in order to become passing. Institutions
that lower tuition and fees sufficiently
at the outset of the transition period
could move failing programs into the
zone in order to avoid ineligibility.
These institutions would then have
additional transition and zone years to
continue to improve their programs and
make them passing. During this period,
the Department would also provide to
institutions their results under the
regular D/E rates calculation so that they
could measure the amount of cost
reduction they would need to make in
order for their programs to pass once the
transition period concludes.

After the conclusion of the transition
period, the overall accountability and
transparency framework of the proposed
regulations, including the zone, should
motivate continuous improvement by
institutions. If institutions begin
reducing costs and improving quality at
the start of the transition period, and
sustain those efforts after the transition
period, a program that falls in the zone
in the future would benefit from the
four-year time period because consistent
improvements would be reflected in the
program’s D/E rates on an ongoing basis.

Fourth, a four-year zone provides a
buffer to account for statistical
imprecision due to random year-to-year
variations, virtually eliminating the
possibility that a program would
mistakenly be found ineligible on the
basis of D/E rates for students who

completed the program in any one year.
As demonstrated below by the
Department’s analysis of the 2012 GE
informational rates, given the extreme
unlikelihood that an unrepresentative
population of students who completed
the program could occur in four out of
four consecutive years, that is, that a
program’s D/E rates exceed the 8
percent and 20 percent thresholds four
years in a row when in fact its D/E rates
are on average less than 8 percent and
20 percent for a typical year, there is no
need to build in a tolerance by adjusting
the thresholds at the expense of holding
all poorly performing programs
accountable as was done in the 2011
Prior Rule because the zone provides
that tolerance. In other words, we
believe the zone accounts for statistical
imprecision while still holding all
poorly performing programs
accountable over time.

The findings of our statistical analysis
are discussed in the following
paragraphs. For demonstrative
purposes, the probabilities provided
below are for the annual earnings rate
because our analysis indicates that, of
programs that would pass the D/E rates,
the substantial majority would pass this
measure. Our analysis assumes that the
observed annual earnings rates of
passing programs reasonably
approximate the true distribution of
passing annual earnings rates. Note also
that, although we have proposed an “n-
size”” of 30 in the proposed regulations,
we have also invited comment on an n-
size of 10. See “§ 668.404 Calculating
D/E rates.” Accordingly, our analysis
assessed the statistical precision of the
measure using both an n-size of 30 and
an n-size of 10.

If the minimum number of students
completing a program (‘n-size”)
necessary to calculate the program’s
D/E rates is set at 30, as is the case in
the proposed regulations, the expected
or average probability that a passing
program would be mischaracterized as a
zone program in a single year is no more
than 2.7 percent. Because this is an
average across all programs with passing
D/E rates, it is important to note that the
probability is lower the farther a
program is from the passing threshold
and higher for programs with D/E rates
closer to the passing threshold. At an n-
size of 10, the probability that a passing
program would be mischaracterized as a
zone program in a single year would be
no more than 6.7 percent.

Because no program would be found
ineligible after just a single year, it is
important to look at the statistical
precision analysis across multiple years.
These probabilities drop significantly
for both an n-size of 30 and 10 when
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looking across the four years that a
program could be in the zone before
becoming ineligible. The average
probability of a passing program
becoming ineligible as a result of being
mischaracterized as a zone program for
four consecutive years at an n-size of 30
is close to 0 percent. At an n-size of 10,
the average probability is no more than
1.4 percent.

Setting the failing D/E rates
thresholds at 30 percent for the
discretionary income rate and 12
percent for the annual earnings rate also
virtually eliminates the probability of a
passing program losing eligibility
because of being mischaracterized as
failing at either n-size.

The probability of a passing program
being mischaracterized as a failing
program in a single year at an n-size of
30 is close to 0 percent. At an n-size of
10, the probability is no more than 0.7
percent. Although we know that these
are the upper limits of the probabilities
of a passing program being
mischaracterized as failing, it is likely
that the probabilities are lower when
taken across the two years of failures
required for a program to become
ineligible. We are unable to provide
more precise probabilities for the
scenario of failing two out three years
due to limitations in our data.>6

Other aspects of the D/E rates measure
in the proposed regulations also reduce
the probability of a program becoming a
failing or ineligible program in error. As
a general matter, both the debt and
earnings components of the
discretionary income rate and annual
earnings rate calculations are calculated
as means or medians, which, as
measures of central tendency, account
for outliers. And as stated previously,
both passing thresholds are set at the
very outside limits of the
recommendations from which they are
drawn, resulting in a “built-in” buffer.

Although we propose to use the same
D/E rates measure for the purpose of
determining program eligibility as in the
2011 Prior Rule but with stricter passing
thresholds and a zone category, we seek
comment on whether the passing
thresholds used in the 2011 Prior Rule—
12 percent for the annual earnings rate
and 30 percent for the discretionary

56 We are unable to provide more precise
probabilities for the scenario of a program that fails
the D/E rates measure in two out of three years.
Because some students are common to consecutive
two-year cohort periods for the D/E rates
calculations, we cannot rely on the assumption that
each year’s D/E rates are statistically independent
from the previous and subsequent year’s D/E rates.
Without the assumption of independence between
years, there is no widely accepted method for
calculating the probability of a program failing the
D/E rates measure in two out of three years.

income rate—should be adopted
instead. We strongly urge commenters
to provide supporting data or studies
that the Department can use in
evaluating regulatory alternatives.

pCDR

To assess the repayment performance
of former students, we propose to use a
different method than the loan
repayment rate measure in the 2011
Prior Rule: the percentage of those
students who default within a defined
period, which we refer to as the program
cohort default rate or pCDR.

In the 2011 Prior Rule, to assess
repayment performance, the Department
used the loan repayment rate measure in
§668.7(b), which measured the extent to
which students who borrowed to enroll
in a GE program were repaying their
loans. In proposing the loan repayment
rate measure, the Department explained
that the measure was designed to
protect the taxpayer as well as the
borrower from exposure to default:
“This concern—protecting the
taxpayer—motivates the repayment rate
measure, which indicates the taxpayer’s
exposure to delayed repayment or
default.” 75 FR 43622 (emphasis
added). The Department adopted in
§668.7(a)(2) and (b) of the 2011 Prior
Rule a minimum threshold of 35 percent
as the percentage of loan amount
borrowed by former students that those
borrowers had actually repaid, through
the recent fiscal year, at a rate that
reduced the “outstanding balance”
owed. That threshold was adopted to
identify “‘the approximately one-quarter
of programs where 65 percent of the
former students attempting to repay
their loans were nonetheless seeing
their loan balances grow.” 73 FR 34395.

In APSCU v. Duncan, the court found
that the Department had not provided a
“reasoned explanation” for the 35
percent threshold other than that it
would identify the worst-performing
quartile, APSCU v. Duncan, 870
F.Supp.2d at 154, and vacated that
portion of the regulations. Nevertheless,
we continue to consider loan repayment
performance of a GE program’s former
students to be relevant evidence of
whether a program meets the gainful
employment requirement. Unlike with
the debt-to-earnings rates, however, the
Department has found no expert studies
or industry practice that would provide
the kind of factual support for
identifying a particular loan repayment
rate as an appropriate threshold for
determining whether a program
prepares students for gainful
employment, nor has it found
alternative support or arguments in
support of a threshold.

Instead, we seek to measure the loan
repayment performance based on the
proposed pCDR accountability metric,
which is modeled after the cohort
default rate metric that is currently used
to determine institutional eligibility to
participate in title IV, HEA programs
(institutional CDR or iCDR).
Specifically, we propose to use pCDR as
a measure, independent of the D/E rates
measure, to determine the continuing
title IV, HEA eligibility of a GE program.
To determine whether a program is
failing, the Department would use the
same threshold as is used to disqualify
institutions from the title IV, HEA
programs. 20 U.S.C. 1085(m). A program
would be failing the pCDR measure if it
had a pCDR of 30 percent or greater.

Because the HEA sets the standard for
when an institution loses eligibility
under the iCDR provisions, we consider
that congressional determination—three
consecutive fiscal years of an iCDR of 30
percent or greater—to provide
compelling support for use of the
identical standard to assess the
eligibility of a GE program. Because
every institution is the sum of its
programs, the iCDR is simply the
aggregate outcome of the default
performance of students from all of its
programs.

The legislative history of the HEA
provisions that impose the iCDR
eligibility test do not appear to discuss
the rationale for any of the specific
threshold rates Congress chose to use
between 1990 (30 percent) and the
present (also 30 percent). The legislative
history does show, however, that
Congress has closely attended to
calibrating the iCDR test and its effect
on institutions, as evidenced by
numerous and regular amendments.
These amendments made significant
changes to the iCDR rule over the years:
they changed the rates themselves,
exempted various classes of institutions
from the test, expanded and refined the
grounds on which institutions could
appeal a loss of eligibility, denied
eligibility for Pell Grants to those
institutions that lost eligibility on CDR
grounds, and, most recently, expanded
the period during which defaults were
held against the institution from the
two-year period adopted in 1990 to
three years.57 This history amply

57 The earliest legislation to use cohort default
rate was Public Law 101-239, section 2003(a), Dec.
19, 1989, 103 Stat 2106, 2120, which made an
institution with a single year CDR of 30 percent or
more ineligible for Supplemental Loans for
Students, a FFELP loan authorized under section
428A as in effect at the time, and added subsection
(m) to section 435 of the HEA to define the term
cohort default rate. This followed the Department’s
June 5, 1989, adoption of regulations that made an

Continued
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demonstrates that the current iCDR rate,
which is incorporated into the proposed
regulations at the program level, reflects
Congress’s experiences and careful
deliberation over the years.

Thus, we consider it reasonable to
rely on the 30 percent standard adopted
by Congress. We have found no
analytical criticism of the 30 percent
standard. Given the unique
characteristics of the Federal student
loan program, such as the lack of any
creditworthiness test, we propose to rely
on the well-established standard
deliberated and adopted by Congress.

Moreover, this standard has been
applied on a program-level basis for
many years, as there are a number of
institutions offering only one eligible
program that are evaluated on whether
that one program’s default rate is
meeting the 30 percent threshold
established by Congress. In other words,
in those cases, the iCDR measure is
effectively already used as a program-
level CDR measure.

In connection with the negotiated
rulemaking process for the 2011 Prior
Rule, several commenters suggested that
the Department use institutional CDR as
a measure of whether a program
prepares students for gainful
employment. The Department declined
to do so, stating that ““an institution’s
average [cohort default rate] does not
measure the effect of any individual

institution with a single-year CDR of 40 percent or
greater subject to termination of eligibility. 34 CFR
668.15 (1990), 54 FR 24114 (June 5, 1989). The
three-year CDR test structure was adopted shortly
thereafter by Pub. L. 101-508, section 3004, Nov.

5, 1990, 104 Stat. 1388—26, which amended section
435(a) of the HEA to adopt the three-year CDR test
in effect ever since; to set the CDR rate thresholds
at 35 percent for FY 1991 and 1992, and 30 percent
for FY 1993 and subsequent fiscal years; and to
exempt until 1994 historically black colleges and
universities and tribally controlled colleges and
universities, as identified by the Tribally Controlled
Community College Assistance Act and the Navajo
Community College Act from the cohort default rate
thresholds. 20 U.S.C. 1085(a)(2)(B), (C). (This
exemption was extended several times and
ultimately ended in 1999.) Congress revised the
CDR thresholds in 1992 amendments, reducing the
threshold to 25 percent for fiscal years beginning in
1994. Pub. L. 102-325, section 427, 106 Stat 448,
July 23, 1992. Congress substantially revised the
appeal options in 1993 to allow challenges to loss
of eligibility based on improper servicing, Pub. L.
103-208, section 2(c)(55), Dec. 20, 1993, 107 Stat
2457. Appeal options were further expanded in
1998 to permit appeals based on “mitigating
circumstances,” including low borrowing and high
placement rates for GE programs, and disqualifying
from Pell Grant eligibility those institutions that fail
the CDR test. Pub. L. 105-244, sections 401, 429,
Oct. 7, 1998, 112 Stat. 1704 to 1709. Most recently,
Congress extended the period during which
defaults would be assessed from the two-year
period under prior law to a three fiscal year period
and changed the CDR threshold back to 30 percent
for fiscal years beginning in 2012, the first year in
which the three-year period would apply. Pub. L.
110-315, section 436, 102 Stat 3258.

program.” 76 FR 34386, 34387 (June 11,
2011) (emphasis added). The
institutional CDR “may mask an
underperforming program . . . [and]
may therefore be a misleading measure
of an individual program’s success in
providing students with sufficient
income to pay off educational loan
debt.” 76 FR 34411 (emphasis added).
Notably, these arguments apply only to
the use of iCDR to measure whether
individual programs produce excessive
debt burdens. The Department did not
consider applying the iCDR
methodology to assess the default
performance of individual programs, as
we now propose. Further, at that time,
the Department’s proposal already
included a metric to measure loan
repayment performance—the loan
repayment rate.

We continue to believe that iCDR
itself is not a useful measure in
determining whether a program
prepares students for gainful
employment in a recognized occupation
(except for institutions offering only one
eligible program). Although a passing
iCDR indicates that an institution is, on
average, across programs, producing an
acceptable number of students that are
able to pay their loans, iCDR does not
measure individual GE program
performance and, therefore, does not
provide the information that would be
most useful to prospective students and
their families considering a particular
program. For students who find
themselves in a GE program that is
leaving its students with unmanageable
debt, the fact that an institution has
other programs that are producing better
student outcomes is of limited utility.
When applied at the program level,
however, we believe a cohort default
rate is a valuable measure of GE
program performance. We also expect
the implementation of pCDR as a GE
measure would have a similar effect on
the cohort default rates at a program
level as did iCDR on the institutional
level. 76 FR 34484. That is, when iCDR
was introduced there was an initial
elimination of the worst-performing
programs followed by a new
equilibrium in which programs
complied with the minimum standards
in the regulations. Id.

Proposed new subpart R would
establish the procedures and
methodology that would be applied to
determine a GE program’s pCDR.
Subpart R is virtually identical to
subpart N of part 668, which establishes
the procedures and methodology used
to determine iCDR. We have drafted
proposed subpart R to follow the text
and procedures in subpart N in order to
assist institutions already familiar with

the iCDR process to understand the
PCDR procedures and methodology.
Provisions of subpart N that are not
relevant to pCDR determinations or are
not adopted for pCDR purposes have
been reserved in subpart R.

The major difference between iCDR
and our proposed use of pCDR is that,
in the proposed regulations, we would
adopt only the statutory CDR threshold
for loss of eligibility (rates of 30 percent
or greater for three consecutive fiscal
years), and would not adopt the
additional regulatory provision under
which an institution loses eligibility if
it has an iCDR greater than 40 percent
in a single fiscal year. This is consistent
with our overall approach to allow
institutions time to improve their
programs so that a program would not
lose eligibility after only a single year of
failure to meet a GE measure.

For the pCDR measure, we propose no
counterpart to the zone or the transition
period used for the D/E rates measure.
There are no equivalent provisions in
the iCDR framework. However, we note
that because institutions have been
subject to the iCDR standards for many
years, we do not believe that there is a
similar need for a zone or a transition
period in connection with the pCDR
measure.

Under the proposed regulations, we
would replicate the iCDR determination
process for the purpose of determining
pPCDR. Thus, the same procedures and
methodology used in calculating cohort
default rates for institutions under
section 435 of the HEA, 20 U.S.C. 1085,
and Department regulations would
largely apply to the calculation of pCDR.
For example, the proposed regulations
would mirror regulations contained in
subpart R that address the calculation of
cohort default rates for institutions with
few borrowers entering repayment,
§668.202(a)(2) (calculation of rate when
fewer than 30 borrowers enter
repayment in a fiscal year).

The proposed regulations would also
provide an institution with the same
challenges and appeals for the pCDR
determination as are provided for the
iCDR determination. We believe that
institutions are familiar with these
challenges and appeals and can readily
use them in connection with pCDR
determinations.

We propose to exclude from subpart
R provisions of 34 CFR part 668, subpart
N, that address matters that are not
necessary components of the rate
determination process itself, such as
§668.204(c)(1)(iii) (affecting
administrative capability of the
institution under § 668.16(m)), or do not
readily apply to program-level rates,
such as § 668.203 (calculation of CDR
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for institutions or locations that undergo
a change in ownership).

We have considered each provision of
subpart N to determine its applicability
to pCDR and believe that a cohort
default rate, calculated under the
specific procedures and methodology
adopted from iCDR, is a valuable and
reasonable metric at the program level
for the reasons explained above.

During the negotiation sessions,
several non-Federal negotiators
suggested that pCDR would be an
inadequate measure of whether a
program prepares students for gainful
employment. These negotiators believed
that the iCDR methodology does not
capture the extent to which borrowers
facing an excessive debt burden can, by
various deferments and forbearances,
temporarily avoid the adverse
consequence of that debt burden, only
to default after the three-year period
during which the CDR tracks defaults.
They were concerned that institutions
would encourage students to enter
forbearance or deferment in order to
evade the consequences of the pCDR
measure and urged the Department to
modify the existing iCDR methodology
to disregard these non-payors when
calculating pCDR.

We acknowledge that cohort default
rates do not take into account students
who are receiving deferments or
forbearances, or who may be paying
much less or even nothing as a result of
repaying under an income-driven
repayment plan, but we are not inclined
to make a change that would cause the
proposed pCDR requirements to differ
so significantly from the institutional
CDR requirements. Although we are
concerned about the manipulation of
cohort default rates through the
deferments, forbearances, and income-
driven repayment plans identified by
some negotiators, we believe that pCDR
should be consistent with iCDR to avoid
conflicting results. For example, if we
accepted the negotiators’ proposal to
adopt, but modify, the iCDR provisions
for purposes of pCDR to address the
concern presented, an institution with
only one program could be determined
to be an eligible institution with respect
to its one program under iCDR, but that
program could be determined to be
ineligible under the proposed pCDR
provision. The Department wishes to
avoid such contrary consequences.

During the negotiations, we
encouraged the negotiators to submit
proposals for alternative methods of
assessing loan repayment and the
corresponding thresholds, together with
the kind of evidence or analysis that the
Department would need to pursue a
different approach to assessing

repayment. Negotiators responded to
this request with proposals that
included using completion rates,
placement rates, and repayment rates as
alternative eligibility measures.
However, we received no proposals
with a level of support sufficient for
rulemaking. We believe section 435 of
the HEA, 20 U.S.C. 1085, provides such
support for the pCDR measure, and
explain above why application of the
cohort default rate at a program level is
reasonable.

Negotiators also provided responses
on a proposal the Department made at
the second negotiation session to
evaluate loan repayment performance
based on whether the program’s loan
portfolio was negatively amortized. As
we explained at the third session, we
were unable to draw conclusions from
the data available at the time on the
negative amortization proposal.
Accordingly, we have not pursued this
proposal further.

Other negotiators strongly objected to
the proposal not to adopt, for the
purpose of pCDR as an eligibility
measure, the iCDR regulatory provision
that results in the termination of an
institution’s eligibility after one fiscal
year iCDR of greater than 40 percent. 34
CFR 668.206(a)(1). The negotiators were
concerned that a program that may be
one of the worst performers would
remain eligible for perhaps two more
years, harming more students in the
interim. However, as explained earlier,
we propose to adopt an accountability
framework that does not result in
ineligibility based on just one year of
poor performance. Adopting a provision
that would make a program ineligible
after one year of failure would not be
consistent with that intention. For a
program that fails the pCDR measure, an
institution can make efforts to assist
subsequent cohorts of borrowers
entering repayment with managing their
debt burdens to lower the rates of
default and, over the long term, can
reduce debt burden altogether by
lowering costs.

Some negotiators questioned whether
the iCDR methodology would effectively
address situations in which a program
has a small number of borrowers, and
whether such lesser numbers might
result in volatility of rates. We
responded, and repeat here, that the
iCDR process, as established by statute
and as refined by regulation, explicitly
addresses the manner in which rates are
calculated for institutions with a small
number of borrowers entering
repayment, in ways that mitigate
volatility that may arise from small
numbers. Indeed, section 435(m)(3) of
the HEA, 20 U.S.C. 1085(m)(3),

explicitly provides that when fewer
than 30 borrowers enter repayment in a
fiscal year, the iCDR of that institution
for that year is based on those students
who entered repayment in that fiscal
year and the preceding two fiscal years.
§668.202(d)(2). Proposed
§668.502(d)(2) would adopt the same
rule. In addition, § 668.216 provides
that an institution does not lose
eligibility regardless of its iCDR if the
total number of students entering
repayment for the three-year period is
fewer than 30. We include the same
exception for pCDR in proposed
§668.516. Years of experience under
these regulations have produced no
evidence of volatility of institutional
CDRs, and we see no basis for concern
that the same rules applied to pCDR
would pose such a risk.

Negotiators who expressed concern
about the burden posed for programs
with low rates of borrowing also
objected to adopting for pCDR the same
“participation rate” challenge available
for iCDR. Under this participation rate
challenge and appeal option in
§ 668.214, an institution subject to a loss
of eligibility could avoid that loss by
demonstrating that the percentage of
students who borrow is sufficiently low
that, when that percentage of students is
multiplied by the iCDR for any of the
three years for which its iCDR was 30
percent or greater, the product is less
than 0.0625. An institution can assert
this claim at two points in the process:
First, under § 668.204(c)(1)(ii), when the
draft iCDR that would constitute the
third-year rate of 30 percent or greater
is issued, and, second, under § 668.214,
when that third-year iCDR is issued as
the official iCDR. The negotiator
contended that the Department should
allow an institution to challenge a pCDR
based on a participation rate challenge
or appeal when the first pCDR of 30
percent or greater is issued, and not
require the institution to wait until the
third such rate is issued. For the reasons
we have already stated, we believe there
should be consistency between the iCDR
and pCDR calculations.

We seek comment on whether there
are other measures we should consider
that would further the Department’s
stated policy goals. We restate our
interest in ensuring the viability of the
regulations through measures and
thresholds that rest on a solid and well-
reasoned basis and request that
commenters submit supporting
rationale, studies, and data for their
proposals. We invite comment,
however, on whether it may be possible
to accomplish the intended goals of the
GE measures without establishing a two-
metric eligibility framework or whether
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there are other measures that should be
considered.

Rates Not Calculated

If the minimum number of required
students for the D/E rates to be
calculated is not met or if SSA does not
provide earnings information for the
calculation of a program’s D/E rates, the
D/E rates would not be calculated and
the program would not receive rates for
the award year. We believe it is logical
to disregard a year for which the D/E
rates are not calculated for the purpose
of determining eligibility under the
D/E rates (as explained previously,
PCDR would always be calculated). For
example, if a program failed the D/E
rates measure in year 1, did not receive
rates in year 2, passed the D/E rates
measure in year 3, and failed the D/E
rates measure in year 4, that program
would be deemed ineligible after year 4
because it failed the D/E rates measure
in two out of three consecutive years for
which D/E rates were calculated. This
approach would avoid simply allowing
a program to pass the D/E rates measure

Discretionary income rate =

Annual earnings rate =

Both ratios would be calculated based
on the debt and earnings outcomes of
students who completed the program
during an applicable cohort period.
These students would include both
those who received title IV, HEA
program funds and those who did not.

For both ratios, the annual loan
payment would be calculated by
determining the median loan debt of
students completing the program during
the applicable cohort period and
amortizing that median debt amount
over a 10-, 15-, or 20-year repayment
period depending on the credential
level of the program, using the interest
rate on Federal Direct Unsubsidized
Loans at the time of the calculation.
Loan debt would include FFEL and
Direct Loans (except PLUS Loans made
to parents or Direct Unsubsidized loans
that were converted from TEACH
Grants), private education loans, and
institutional loans that a student
received for attendance in the program.
In cases where students completed
multiple programs at the same
institution, all loan debt would be
attributed to the highest credentialed

when an insufficient number of students
complete the program.

In contrast, under the 2011 Prior Rule,
a program would be deemed to have
“‘satisfied” the debt measures if one of
the debt measures could not be
calculated. Since the 2011 Prior Rule
provided that a program would satisfy
the debt measures if it passed either of
the debt-to-earnings ratios or the loan
repayment rate, it would not have been
appropriate to evaluate a program
without results on all of the measures.
That is not the case in the proposed
regulations, as the D/E rates and pCDR
measures would operate as independent
measures.

We seek comment on the appropriate
number of consecutive “no rate” years
under the proposed regulations after
which a program’s zone or failing
results should reset. As proposed, a
program would become ineligible after
failing the D/E rates measure in two out
of any three consecutive years for which
D/E rates are calculated. However, we
seek comment as to whether this should
apply where a significant period of time

has passed between results. For
example, as proposed, a program that
failed the D/E rates measure for award
year 2014-2015, and had no D/E rates
calculated for the next five award years
(2015-2016 through 2019-2020), would
lose eligibility if it failed the D/E rates
measure for 2021-2022. This pattern
may indicate that the program was and
remains a failing program, with the
intervening years showing no evidence
of successful outcomes. On the other
hand, if the program had actually failed
the D/E rates measure in two
consecutive award years (e.g., 2014—
2015 and 2015-2016), that program
could potentially regain eligibility in
2020 (three years after the date on
which the program lost eligibility).

Section 668.404 Calculating D/E rates

Current Regulations: Under section
668.7(c) of the 2011 Prior Rule, two
debt-to-earnings ratios, the annual
earnings rate and the discretionary
income rate, would be calculated each
fiscal year for GE programs using the
following formulas:

annual loan payment

discretionary income

annual loan payment

annual earnings

program that the student completed.
Also excluded from the calculations
would be students whose title IV, HEA
loans were in military deferment, whose
title IV, HEA loans were discharged, or
being considered for discharge, because
of disability, who were enrolled at an
institution of higher education for any
amount of time in the same calendar
year that earnings are measured for the
D/E rates, or who died. Loan debt
incurred by the student for enrollment
in a GE program at another institution
would generally not be included.
However, the Secretary could choose to
include this debt if the institution and
the other institution were under
common ownership or control, as
determined under 34 CFR 600.31. The
loan debt associated with a student
would be capped at an amount
equivalent to the program’s tuition and
fees if tuition and fees information was
provided by the institution, as such
reporting would be optional, and if the
amount of tuition and fees was less than
the student’s loan debt.

The discretionary income rate
denominator would be the higher of the

SSA-provided mean or median earnings
minus 150 percent of the Poverty
Guideline for a single person residing in
the continental United States as
published by the U.S. Department of
Health and Human Services. The
denominator of the annual earnings rate
would be the higher of the mean or
median earnings of the students for the
most currently available calendar year,
as obtained from SSA or another Federal
agency.

The 2011 Prior Rule would require at
least 30 students to have completed the
program during an applicable cohort
period for the debt-to-earnings ratios to
be calculated. If, after applying the
exclusions, 30 or more students
completed the program during the two-
year period comprised of the third and
fourth fiscal years prior to the fiscal year
for which the calculations are made
(referred to in the 2011 Prior Rule as the
“2YP”’), then the applicable cohort
period would be the 2YP. If fewer than
30 students completed the program
during the 2YP, then a four-year period
comprised of the third, fourth, fifth, and
sixth fiscal years prior to the fiscal year
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for which the calculations are made
(referred to in the 2011 Prior Rule as the
“4YP”’) would be evaluated. If, after
applying the exclusions, fewer than 30
students completed the program during
the 4YP, ratios would not be calculated
and the program would be considered to
satisfy the debt measures. Ratios would
also not be calculated if SSA did not
provide the mean and median earnings
for the program or the median loan debt
of the program is zero. In both cases, the
program would be considered to satisfy
the debt measures.

Section 668.7(k) of the 2011 Prior
Rule would have set, in the first year
that programs could become ineligible,
for each institutional category (public,
private non-profit, proprietary), a cap on
the number of ineligible programs, such
that the number of ineligible programs
would not account for more than 5
percent of the total number of students
who completed GE programs in that
institutional category. Further, for the
first three years that the 2011 Prior Rule
would be effective, for programs failing
the debt-to-earnings ratios, institutions
could recalculate and appeal their
results under the ratios using earnings
data from the Bureau of Labor Statistics
(BLS) to replace SSA earnings data. See
“§ 668.406 D/E rates alternate earnings
appeals and showings of mitigating
circumstances” for more detail on the
BLS data-based appeal under the 2011
Prior Rule.

Proposed Regulations: Under
proposed § 668.404(a) the Department
would calculate the same two debt-to-
earnings ratios for GE programs as in the
2011 Prior Rule: a discretionary income
rate and an annual earnings rate
(referred to in the 2011 Prior Rule as the
“earnings rate”). Unlike the 2011 Prior
Rule, under which D/E rates are
calculated on a fiscal year basis, the
proposed regulations would calculate
the D/E rates on an award year basis. An
award year begins on July 1 and ends on
June 30 of the following year whereas a
fiscal year begins on October 1 and ends
on September 30 of the following year.
Both D/E rates would be calculated at
the program level based on the debt and
earnings outcomes of students who
completed the program during an
“applicable cohort period” as discussed
in more detail below. Unlike the 2011
Prior Rule, the D/E rates would be based
only on the outcomes of students
receiving title IV, HEA program funds.
But, as with the 2011 Prior Rule,
students receiving title IV, HEA program
funds would include students who

received title IV, HEA program loans
and those who received only Pell grants
or other grants but no loans. See
“§668.401 Scope and purpose” for a
more detailed discussion of the
definition of “student” in the proposed
regulations.

Exclusions

A student would be excluded from
the D/E rates calculations for a GE
program if (1) one or more of the
student’s title IV loans were in a
military-related deferment at any time
during the same calendar year that
earnings are measured for the D/E rates,
(2) one or more of the student’s title IV
loans are under consideration by the
Department, or have been approved, for
a discharge on the basis of the student’s
total and permanent disability, under 34
CFR 674.61 (Perkins), 682.402 (FFEL),
or 685.212 (Direct Loans), (3) the
student was enrolled in another eligible
program at the same institution or at
another institution during the same
calendar year that earnings are
measured for the D/E rates, (4) if the
program is an undergraduate program,
the student subsequently completed a
higher credentialed undergraduate GE
program at the same institution, or, if
the program is a post-baccalaureate,
graduate certificate, or graduate degree
GE program, the student subsequently
completed a higher credentialed
graduate GE program at the same
institution, or (5) the student died.
These exclusions are the same as those
in the 2011 Prior Rule with the addition
of an exclusion for students completing
a higher credentialed GE program at the
same institution.

Applicable Cohort Period and Minimum
Number of Students Completing the
Program

As stated previously, the calculations
for both D/E rates would be based on the
debt and earnings outcomes of students
who completed a program during an
applicable cohort period. As with the
2011 Prior Rule, for D/E rates to be
calculated for a program, a minimum of
30 students would need to have
completed the program, after applying
the exclusions, during the applicable
cohort period. If 30 or more students
completed the program during the third
and fourth award years prior to the
award year for which the D/E rates are
calculated, then the applicable cohort
period would be that “two-year cohort
period.” “Two-year cohort period” is a
defined term in proposed § 668.402. If at

least 30 students did not complete the
program during the two-year cohort
period, then the applicable cohort
period would be expanded to include
the previous two years, the fifth and
sixth award years prior to the award
year for which the D/E rates are being
calculated, and rates would be
calculated if 30 or more students
completed the program during that
“four-year cohort period” after applying
the exclusions. “Four-year cohort
period” is a defined term in proposed
§668.402. If, after applying the
exclusions, 30 or more students did not
complete a program over the two-year
cohort period, or the expanded four-year
cohort period, then D/E rates would not
be calculated for the program. As an
example, for the D/E rates calculations
for the 2014—-2015 award year, the two-
year cohort period would be award
years 2010-2011 and 2011-2012 and the
four-year cohort period would be award
years 2008—-2009, 2009-2010, 2010-
2011, and 2011-2012.

The two- and four-year cohort periods
as described would apply to all
programs except for medical and dental
programs whose students are required to
complete an internship or residency
after completion of the program. For
medical and dental programs, the two-
year cohort period would be the sixth
and seventh award years prior to the
award year for which the D/E rates are
calculated. The four-year cohort period
would be the sixth, seventh, eighth, and
ninth award years prior to the award
year for which D/E rates are calculated.

The 2011 Prior Rule applied the same
two-year and four-year cohort periods
for the debt-to-earnings ratios
calculations, but, as discussed, the 2YP
and 4YP would be measured in fiscal
years rather than award years. Unlike
the 2011 Prior Rule, a program would
not satisfy the D/E rates measure if rates
could not be calculated because there
was not a sufficient number of students
who completed a program. Rather, the
eligibility of the program would not be
affected.

Formulas for Calculating the D/E Rates

Each award year, D/E rates would be
calculated for each GE program that
meets the minimum size of 30 students
completing the program for the two-year
or four-year cohort period. In
calculating the D/E rates, the Secretary
would use the same formulas as under
the 2011 Prior Rule:
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discretionary income rate =

annual earnings rate =

Annual Loan Payment

The annual loan payment for each
formula would be calculated as follows.

First, the loan debt that each student
in the applicable cohort period
accumulated for attendance in the GE
program would be determined based on
information in the Department’s NSLDS
and information reported by the
institution under proposed § 668.411.
Under proposed § 668.404(d), loan debt
would include all title IV loans
(excluding Federal PLUS Loans made to
parents of dependent students, Direct
PLUS Loans made to parents of
dependent students, and Direct
Unsubsidized Loans that were
converted from TEACH Grants), private
education loans as defined in 34 CFR
601.2, and institutional student loans.
Unlike the 2011 Prior Rule, under the
proposed regulations, loan debt would
include Perkins Loans. In comparison to
the 2011 Prior Rule, the proposed
regulations clarify that institutional loan
debt would include any outstanding
debt as a result of credit extended to the
student by, or on behalf of, the
institution (e.g., institutional financing
or payment plans) that the student
would be obligated to repay after
completing the program.

As discussed in more detail under
“§ 668.411 Reporting requirements for
GE programs,” the credential levels
under the proposed regulations would
differ from the credential levels of the
2011 Prior Rule. The 2011 Prior Rule
had one credential level for
undergraduate certificates. The
proposed regulations would break out
undergraduate certificates into three
credential levels based upon the length
of the program. Further, the proposed
regulations would add a graduate
credential and clarify that postgraduate
certificates would be included in the
post-baccalaureate certificate credential
level.

All of the loan debt incurred by the
student for attendance in any
undergraduate GE program at the same
institution would be attributed to the
highest credentialed undergraduate GE
program subsequently completed by the
student at the institution. Similarly, all
of the loan debt incurred by the student
for attendance in any post-baccalaureate
or graduate GE program at the

annual loan payment

discretionary income

annual loan payment

annual earnings

institution would be attributed to the
highest credentialed graduate degree GE
program completed by the student at the
institution. As defined in proposed
§668.402, the undergraduate credential
levels are less than one year
undergraduate certificate or diploma,
one year or longer but less than two
years undergraduate certificate or
diploma, two years or longer
undergraduate certificate or diploma,
associate degree, and bachelor’s degree.
The graduate credential levels are post-
baccalaureate certificate (including
postgraduate certificates), graduate
certificate, master’s degree, doctoral
degree, and first-professional degree.

The 2011 Prior Rule included a
similar debt attribution scheme, but
would not have differentiated between
undergraduate and graduate programs.
Debt would simply have been rolled up
to the highest credentialed GE program
that the student completed at the same
institution regardless of whether the
highest credentialed program was an
undergraduate program or graduate
program. As under the 2011 Prior Rule,
the Department would have the
discretion to include in the loan debt
attribution all loan debt incurred by the
student for attending GE programs at
another institution if the institution and
the other institution are under common
ownership or control, as determined
under 34 CFR 600.31.

Under proposed § 668.404(b)(1)(ii), an
adjustment to the amount of each
student’s loan debt would be made if
the student’s loan debt exceeds the total
amount of the tuition and fees assessed
to the student for his or her entire
enrollment in the program plus the total
amount of the allowances for books,
supplies, and equipment included in
the student’s title IV cost of attendance,
pursuant to section 472 of the HEA, 20
U.S.C. 10871], or a higher amount if
assessed to the student by the
institution. The amount used for each
student’s loan debt in the D/E rates
calculations would be the lower of the
total amount of the student’s loan debt
or the total amount of the student’s
tuition and fees and books, supplies,
and equipment. In comparison to the
2011 Prior Rule, the proposed
regulations add books, supplies, and
equipment to the limitation of loan debt
to tuition and fees.

Second, the median loan debt of the
students in the applicable cohort period
would be determined using the loan
debt information previously described.

Third, as under the 2011 Prior Rule,
the median loan debt would be
amortized over a 10-, 15-, or 20-year
repayment period depending on the
credential level of the program. A 10-
year repayment period would be used
for programs that lead to an
undergraduate certificate, a post-
baccalaureate certificate, an associate
degree, or a graduate certificate. Fifteen
years would be used for programs that
lead to a bachelor’s degree or to a
master’s degree. Twenty years would be
used for programs that lead to a doctoral
or first-professional degree.

The interest rate used to amortize the
median loan debt would be the average
annual interest rate on Federal Direct
Unsubsidized Loans during the six years
prior to the end of the applicable cohort
period. These six years would include
the applicable cohort period. For
undergraduate programs, the interest
rate on Federal Direct Unsubsidized
Undergraduate Loans would be applied.
For graduate programs, the interest rate
on Federal Direct Unsubsidized
Graduate Loans would be applied. The
interest rate that would be used under
the proposed regulations differs from
the 2011 Prior Rule. Under the 2011
Prior Rule, median loan debt would be
amortized using the then-current
interest rate on Federal Direct
Unsubsidized Loans, regardless of the
credential level of the program.

Discretionary Income

For the denominator of the
discretionary income rate, discretionary
income would be calculated by
subtracting 150 percent of the Poverty
Guideline for a single person residing in
the continental United States as
published by HHS from the higher of
the mean or median annual earnings.
The proposed regulations and the 2011
Prior Rule use the same calculation for
discretionary income.

Annual Earnings

Under proposed § 668.404(c), as
under the 2011 Prior Rule, the
Department would obtain from SSA or
another Federal agency the most
currently available mean and median
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annual earnings for students who
completed the program during the
applicable cohort period. As an
example, the D/E rates calculations for
the 2014-2015 award year would be
based on the loan debt of students
completing a program in the 2010-2011
and 2011-2012 award years, if the
applicable cohort period for that
program was the two-year cohort period,
and the earnings of those former
students for the 2014 calendar year.
Annual earnings include earnings
reported by employers to SSA and
earnings reported to SSA by self-
employed individuals. The higher of the
mean or median annual earnings would
be used as the denominator of the
annual earnings rate.

Transition Period

Under proposed § 668.404(g), for a
failing or zone program, in the first four
years that the regulations are in effect,
for example, award years 2014-2015,
2015-2016, 2016—2017, and 2017-2018,
the Department would calculate
transitional D/E rates using the median
loan debt of students who completed
the program during the most recently
completed award year instead of the
median loan debt of students who
completed during the applicable cohort
period. The earnings component of the
calculations would still use the most
currently available earnings of the
students who completed the program
during the applicable cohort period. For
example, for the 2014-2015 award year,
the denominator of both standard D/E
rates calculations would use the higher
of the mean or median calendar year
2014 earnings of students who
completed a program during the 2010—
2011 and 2011-2012 award years (the
two-year cohort period) if 30 or more
students completed the program during
the two-year cohort period. The
standard D/E rates would use as the
numerator an annual loan payment
calculated based on the debt of those
same former students. However, the
transitional D/E rates would use the
same earnings information as the
standard D/E rates, but the annual loan
payment amount would be calculated
based on the debt of students who
completed the program during the
2014-2015 award year. The lower of the
standard D/E rates or transitional D/E
rates would be used to assess the
program. Although the 2011 Prior Rule
did not include a transition period, it
would have capped the number of
ineligible programs in the first year that
programs could become ineligible, and,
additionally, in the first three years that
the 2011 Prior Rule would be effective,
would have allowed for an alternate

earnings appeal based on BLS earnings
data.

Reasons: The methodology that would
be used to calculate the D/E rates under
the proposed regulations is substantially
similar to that of the 2011 Prior Rule.
We discuss our reasoning regarding
these proposals, particularly any
differences from the 2011 Prior Rule, by
subject area.

Minimum Number of Students
Completing the GE Program

As under the 2011 Prior Rule, the
proposed regulations would establish a
minimum threshold number of students
who completed a program, or “n-size,”
for D/E rates to be calculated for that
program. Both the 2011 Prior Rule and
the proposed regulations require a
minimum n-size of 30 students
completing the program. However, some
GE programs are relatively small in
terms of the number of students
enrolled and, perhaps more critically, in
the number of students who complete
the program. In many cases, these may
be the very programs whose
performance should be measured, as
low completion rates may be an
indication of poor quality. As a result,
we considered, and presented during
the negotiations, a lower n-size of 10.

We estimate that in 2010, there were
roughly 50,000 total GE programs in
existence and about 4 million students
receiving title IV, HEA program funds
enrolled in those programs. At an n-size
of 30, we estimate, based on our
analysis of the 2012 GE informational
rates, that approximately 5,539 of those
programs would have received D/E
rates. Those programs cover just above
60 percent of the total enrollment of
students who received title IV, HEA
program funds in GE programs in 2010.
At an n-size of 10, approximately 11,050
GE programs would have received D/E
rates, representing about 75 percent of
the total enrollment of students who
received title IV, HEA program funds in
GE programs.

The non-Federal negotiators raised
several issues with the proposal to use
a lower n-size of 10. First, some of the
negotiators questioned whether the D/E
rates calculations using an n-size of 10
would be statistically valid. See
““§668.403 Gainful employment
framework” for a discussion of the
Department’s tolerance analysis of the
D/E rates and thresholds. Further, they
were concerned that reducing the
minimum n-size to 10 could make it too
easy to identify particular individuals,
putting student privacy at risk. These
negotiators noted that other entities,
which they did not identify, requiring
these types of calculations use a

minimum n-size of 30 to address these
two concerns.

Other non-Federal negotiators
supported the Department’s proposal to
reduce the minimum n-size from 30 to
10 students completing the program.
They argued that the lower number
would allow the Department to
calculate D/E rates for more GE
programs, which would decrease the
risk that GE programs that serve
students poorly are not held
accountable. They argued that some GE
programs have very low numbers of
students who complete the program, not
because these programs enroll small
numbers of students, but because they
do not provide adequate support or are
of low quality, and, as a result,
relatively few students who enroll
actually complete the program. They
argued that these poorly performing
programs may never be held
accountable under the D/E rates
measure because they would not have a
sufficient number of students who
completed the program for the D/E rates
to be calculated. These negotiators
further argued that other proposed
changes from the 2011 Prior Rule, such
as only including students receiving
title IV, HEA program funds and
disaggregating the undergraduate
certificate credential into three
categories, as discussed in “§668.411
Reporting requirements for GE
programs,” would make it less likely
that many programs would have 30
students who completed the program
during the cohort period. For these
reasons, these negotiators believed that
the Secretary should calculate D/E rates
for any GE program where at least 10
students completed the program during
the applicable cohort period.

We acknowledge the limitations of
using 30 students. However, to be
consistent with our regulations
governing cohort default rate at the
institutional level, § 668.216, and the
proposed pCDR, § 668.516, we propose
to retain the minimum n-size of 30
students who complete the program as
we did in the 2011 Prior Rule. However,
we invite comment on whether the
minimum n-size should be set at 10. We
encourage commenters to submit
relevant data and analysis to support
their views.

Amortization

As under the 2011 Prior Rule, the
proposed regulations would use three
different amortization periods, based on
the credential level of the program, for
determining a program’s annual loan
payment amount. At the negotiations,
the Department presented an
amortization schedule that would apply



16452

Federal Register/Vol. 79, No. 57/Tuesday, March 25, 2014 /Proposed Rules

a single 10-year amortization period,
regardless of credential level. However,
in the proposed regulations, we have
retained the 10-, 15-, and 20-year
schedule. This schedule would mirror
the loan repayment options available
under the HEA, which are available to
borrowers based on the amount of their
loan debt, and account for the fact that
borrowers who were enrolled in higher-
credentialed programs (e.g., bachelor’s
and graduate degree programs) are likely
to have more loan debt than borrowers
who enrolled in lower-credentialed
programs and, as a result, are more
likely to be in a repayment plan that
would allow for a longer repayment
period.

Our data show that a substantial
majority of borrowers entering
repayment in 2012, regardless of
credential level, are in the standard
repayment option of 10 years. Graduate
students are in this plan at a lower rate,
63 percent, than students who attended
two-year and four-year institutions, who
are in 10-year repayment at rates
between 80 and 90 percent.

We analyzed data on the repayment
behavior of borrowers across all sectors
who entered repayment earlier, between
1980 and 2011. Adjusting for inflation,
in 2011 dollars, average loan sizes have
increased only moderately over the past
15 years. From 1999, when the majority
of borrowers repaid their loans within
10 years, to 2009, average loan size has
increased by about 6 percent (in 2011
dollars).

We further analyzed the repayment
patterns of the subset of borrowers
within this group who entered
repayment between 1993 and 2002.
Overall, about 54 percent of these
borrowers had repaid their loans in full
within 10 years upon entering
repayment, about 65 percent had repaid
their loans within 12 years, about 74
percent within 15 years, and, for the
1993 cohort, 83 percent within 20
years.58

Within this same 1993—2002 subset,
repayment periods differed somewhat
among credential levels. The percentage
of graduate students who repaid their
loans within 10 years lagged slightly
behind the rate among undergraduates
at two-year and four-year institutions.
Within 10 years of entering repayment,
about 58 percent of undergraduates at
two-year institutions, 54 percent of
undergraduates at four-year institutions,
and 47 percent of graduate students had
fully repaid their loans. Within 15 years
of entering repayment, about 74 percent
of undergraduates at two-year

58n comparison, the average percentage of
borrowers who repaid their loans within 20 years

institutions, 76 percent of
undergraduates at four-year institutions,
and 72 percent of graduate students had
fully repaid their loans.

For more recent cohorts, repayment
behavior may depart from historical
trends. For example, of borrowers who
entered repayment in 2002, 55 percent
of undergraduates at two-year
institutions, 44 percent of
undergraduates at four-year institutions,
and 31 percent of graduate students had
repaid their loans within 10 years.59

Although some negotiators supported
the continuation of the amortization
schedule from the 2011 Prior Rule,
others were concerned that the 15- and
20-year time periods are too long, would
allow for excessive tuition charges, and
are not likely to reflect the actual time
to repayment for most borrowers. We
invite comments on the proposed
amortization provision as well as on a
10-year amortization period for all
credential levels and a 20-year
amortization period for all credential
levels. We encourage commenters to
submit relevant data and analysis to
support their views.

Loan Debt

As under the 2011 Prior Rule, in
calculating a student’s loan debt, the
Department would include title IV, HEA
program loans and private education
loans that the student borrowed for
enrollment in the GE program. The
amount of a student’s loan debt would
also include any outstanding debt as a
result of credit extended to the student
by, or on behalf of, the institution (e.g.,
institutional financing or payment
plans) that the student is obligated to
repay after completing the program.
Including both private loans and
institutional loans in addition to Federal
loan debt would provide the most
complete picture of the indebtedness a
student has incurred to enroll in a GE
program.

In comparison to the 2011 Prior Rule,
the proposed regulations would add
Perkins Loans to the title IV, HEA
program loans that would be considered
as a part of a student’s loan debt. We
have done this because some GE
programs accept Perkins Loans in
addition to FFEL and Direct Loans.

Calculation of D/E Rates

There are a number of differences in
the D/E rates calculation procedures
between the 2011 Prior Rule and the
proposed regulations:

for the cohort of borrowers that entered repayment
between 1988 and 1993 was 81 percent.

e Measuring the D/E rates on an
award year basis, rather than on a fiscal
year basis.

¢ Using an average interest rate over
the approximate period of attendance
instead of the current interest rate to
calculate the annual loan payment.

¢ Including books, equipment, and
supplies as part of the charges, in
addition to tuition and fees, in
determining the amount of a student’s
loan debt that will be considered in
calculating the annual loan payment for
a program.

e Separating undergraduate and
graduate programs in attributing loan
debt to the highest credentialed program
completed at an institution.

¢ Excluding from a program’s D/E
rates calculations students who
subsequently completed a higher
credentialed GE program.

The reasons for these changes are
discussed in turn below. Further,
although the D/E rates calculation under
the proposed regulations, as under the
2011 Prior Rule, would apply the higher
of the mean or median annual earnings,
we invite comment on whether the
calculation should use only the mean
annual earnings or only the median
annual earnings instead.

Award Year

We propose to use award year rather
than fiscal year for the purpose of
calculating a GE program’s D/E rates in
order to better align the calculations
with institutional reporting and
recordkeeping, which are by award year.
Using an award year for calculation of
the D/E rates would help to simplify the
reporting process under the proposed
regulations for institutions. It is
important to note that award years, like
fiscal years, span 12 months.

Interest Rate

We propose using the average interest
rate over a six-year period going back
from the end of the applicable cohort
period to address two issues. First, as
opposed to using the current interest
rate, as was provided in the 2011 Prior
Rule, using the average of the interest
rates in effect during the six years prior
to the end of the applicable cohort
period better aligns the D/E rates
calculations with the actual interest rate
on the loans taken out by individual
students who completed the program
during the cohort period. As
demonstrated by the following table,
regardless of credential level, over 90
percent of title IV loans entering

59 Department of Education analysis of NSLDS
data.
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repayment in 2012 were originated
within the six years prior to 2012.

DISTRIBUTION BY LOAN ORIGINATION YEAR FOR TITLE IV LOANS (NON-CONSOLIDATED) ENTERING REPAYMENT IN 2012

Number of years prior to year loan entered repayment (2012)
IHE type & sector

0 2 3 4 5 6 or more
2yr or less public 11.67% 38.64 23.3 11.27 6.49 3.97 4.66
2yr or less private . 7.8 47.57 27.57 9.04 3.5 2.15 2.37
2yr or less for-profit ..........ccc....... 7.74 57.67 27.64 4.89 1.17 0.41 0.5
4yr public ...ocveiere 5.41 21.81 21.25 15.6 17.01 9.92 9
4yr private ...... . 4.86 19.9 21.36 16.96 19.25 9.34 8.33
4yr for-profit 8.03 36.07 27.37 15.12 7.41 3.54 2.46

Source: NSLDS.

Second, the use of an average rate
helps minimize year-to-year fluctuations
in the interest rate that would be
applied to the D/E rates calculations and

therefore would lead to more
predictability for institutions. An
analysis of the data provided to the
negotiating committee shows that the

number of programs that have D/E rates
that are passing, in the zone, or failing
changes materially as the interest rate
changes:

INTEREST RATE VARIATIONS FOR DEBT TO EARNINGS ON 2012 GE INFORMATIONAL SAMPLE 60

3% 4% 5% 6% 7% 8% 9%
Passing Programs ..........cccccocvnieeinineenns 4,555 4,441 4,304 4,185 4,033 3,919 3,795
Zone Programs 670 728 807 855 948 986 1,033
Failing Programs 314 370 428 499 558 634 711

For example, roughly twice as many
programs in the informational sample
would fail the D/E rates measure at an
8 percent interest rate in comparison to
a 3 percent interest rate.

We seek comment on the proposed
method for determining the interest rate
for the D/E rates calculations, and
further invite proposals on other
methods to set the interest rate.
Specifically, we invite comment on
whether rates should be averaged over
a time period other than six years,
varying based on the length of the
program, or whether a weighted average
of the actual interest rates associated
with the loans included in the median
loan debt calculation should be used.
We encourage commenters to submit
relevant data and analysis to support
their views.

Books, Equipment, and Supplies

As under the 2011 Prior Rule, we
propose to cap loan debt for the D/E
rates calculations at the total costs

60e Sample includes only two-year cohort period
programs (programs eligible for D/E rates only
under the four-year cohort period are not included).

o Interest rates are the same for graduate and
undergraduate programs.

e Program n-size of 30.

o Calculations are based on annual loan
payments under the amortization scheme with a 10-
year period for undergraduate certificate, associate’s
degree, and post-baccalaureate certificate programs,
a 15-year period for bachelor’s and master’s degree
programs, and a 20-year period for doctoral and first
professional degree programs.

assessed to each student for enrollment
in a GE program because institutions
can exercise control over this portion of
the amount that a student may borrow.
Students may borrow up to the lower of
the cost of attendance or annual and
aggregate loan limits imposed under
parts B and D of the HEA. Cost of
attendance is comprised of costs
assessed by institutions for the program,
tuition, fees, books, supplies, and
equipment and, additionally, costs that
students incur that are not related to the
program, such as living expenses and
other indirect costs.

Initially, the Department did not
propose a cap. Many of the institutional
negotiators, however, argued in favor of
this cap because, under the HEA,
institutions may not generally limit the
amount an otherwise eligible student
may borrow up to the cost of attendance
or annual and aggregate loan limits
under the HEA. These negotiators noted
that students often borrow to cover costs
other than those directly related to the
program, such as for living expenses,
over which institutions have little, if
any, control. They argued that
institutions have no ability to prevent a
student from borrowing the maximum
amount permissible, even if the cost of
the program is much lower. These
negotiators suggested that institutions
should not be held accountable for those
portions of student debt that are
unrelated to the cost of the program.

Some of the committee members
suggested including in the loan cap
calculation not only the amount of
tuition and fees assessed the student,
but also the total cost of books, supplies,
and equipment that a student would
incur in completing the program. The
negotiators reasoned that, like tuition
and fees, an institution controlled these
costs, either directly by providing the
books, supplies, and equipment to a
student or indirectly by requiring the
student to purchase the materials. We
agree and propose that, in the
determination of a borrower’s loan debt,
we would use the lower of:

e The amount of the student’s loan
debt attributed to enrollment in the
program; and

¢ The total of the student’s assessed
tuition and fees, and the student’s
allowance for books, supplies, and
equipment included in the cost of
attendance disclosed under proposed
§668.412, or the actual amount charged
each student in any sale of books,
supplies, and equipment, if higher.

We invite comment on the inclusion
of books, supplies, and equipment in
the tuition and fees cap.

Attributing Loan Debt

Under the 2011 Prior Rule, all loan
debt incurred by a student for
enrollment in GE programs at an
institution would be attributed to the
highest credentialed GE program
completed by the student, based on the
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presumption that a student’s earnings
stem from the highest credentialed
program completed. Although we
maintain the same presumption in the
proposed regulations, we propose to
modify the attribution rule by
differentiating between undergraduate
and graduate programs to account for a
lack of equity that the 2011 Prior Rule
would create between an institution that
offers only graduate programs and one
that offers lower credentialed programs
in addition to graduate programs. To
illustrate, we offer the following
example under the 2011 Prior Rule: A
student completed a bachelor’s degree
GE program at Institution A and
subsequently enrolled in and completed
a graduate GE program at the same
institution. In this scenario, if the
student completed the graduate
program, all of the student’s loan debt,
both the amount incurred for the lower
credentialed program and for the
graduate degree program, would be
attributed to the graduate degree
program and no debt would be
attributed to the lower credentialed
program.

However, for a similarly situated
student who completed the same
bachelor’s degree GE program at
Institution A, but then enrolled in and
completed a graduate GE program at
another institution that offers only
graduate programs, Institution B, the
results would be different. For
Institution B, only the loan debt
incurred by the student for enrolling in
the graduate GE program at Institution
B would be attributed to that graduate
degree program. Institution B would not
be held accountable for the debt
incurred by the student at Institution A.
Unlike at Institution B, Institution A
could have students who stay at the
institution after completing their
undergraduate program to pursue
graduate study. The D/E rates
calculations for graduate programs at
Institution A could include more debt,
possibly far more debt, than would the
rates for the same program offered by
Institution B. The graduate GE programs
at Institution A are at a disadvantage
simply because the institution offers
both undergraduate and graduate
programs. This scenario could deter
institutions that offer both
undergraduate and graduate programs
from encouraging their undergraduate
students to pursue further study out of
concern that they will enroll in graduate
programs at that same institution and
cause those programs to have worse
outcomes under the D/E rates measure
than if the institution only enrolled
students who completed their

undergraduate degrees at other
institutions.

To address this issue, we propose that
(1) any loan debt incurred by a student
at an institution for enrollment in
undergraduate GE programs be
attributed to the highest credentialed
undergraduate program completed by
the student, and (2) any loan debt
incurred for enrollment in graduate GE
programs at an institution be attributed
to the highest credentialed graduate GE
program completed by the student.

We do not believe that the same
distinction should apply with respect to
lower credentialed undergraduate
programs and higher credentialed
undergraduate programs. The academic
credits earned in an associate degree
program, for example, are necessary for
and would be applied toward the credits
required to complete a bachelor’s degree
program. It is reasonable then to
attribute the debt associated with all of
the undergraduate academic credit
earned by the student to the highest
undergraduate credential subsequently
completed by the student. This
reasoning does not apply to the
relationship between undergraduate and
graduate programs. Although a
bachelor’s degree might be a
prerequisite to pursue graduate study,
the undergraduate academic credits
would not be applied toward the
academic requirements of the graduate
program. We invite comment on this
change from the 2011 Prior Rule.

In attributing loan debt, we propose to
exclude any loan debt incurred by the
student for enrollment in programs at
another institution. However, the
Secretary may include loan debt
incurred by the student for enrollment
in GE programs at other institutions if
the institution and the other institutions
are under common ownership or
control. The 2011 Prior Rule included
the same provision. As we noted at that
time, although we generally would not
include loan debt from other
institutions students previously
attended, entities with ownership or
control of more than one institution
offering similar programs might have an
incentive to shift students between
those institutions to shield some portion
of the loan debt from the D/E rates
calculations. 76 FR 34417. Including the
provision that the Secretary may choose
to include that loan debt should serve
to discourage institutions from making
these kinds of changes.

Several of the negotiators expressed
concerns with this proposal and, in
particular, the provision that provides
the Secretary with discretion to include
the loan debt incurred at an institution
under common ownership or control.

These negotiators indicated that the
Secretary should always include this
loan debt. The Department could not
implement such a provision, however,
because we do not categorize
institutions by ownership or control.
Further, because this provision is
included to ensure that institutions do
not manipulate their D/E rates, it should
only be applied in cases where there is
evidence of such behavior. In those
cases, the Secretary would have the
discretion to make adjustments. A
negotiator also suggested that the
proposed regulations outline the criteria
the Secretary would use when
determining whether to include the loan
debt incurred at an institution under
common ownership or control. We
invite comment on whether such
criteria should be included in the
proposed regulations, what those
criteria should be, and how to
implement those criteria.

Exclusions

Under the proposed regulations, we
would exclude from the D/E rates
calculations the same categories of
students that we would exclude under
the 2011 Prior Rule. Although the text
of the 2011 Prior Rule did not
specifically state the exclusion for
students who completed a higher
credentialed GE program at the same
institution at which they previously
completed a lower credentialed GE
program, the exclusion is reflected in
our discussion of attributions and
exclusions in the 2011 Prior Rule. See
76 FR 34417.

We believe the approach we adopted
in the 2011 Prior Rule continues to be
sound policy. With respect to students
whose loans are in deferment or have
been discharged, the reasons for which
these students’ loans are in deferment or
have been discharged (i.e., military
service, total and permanent disability,
death) are not related to whether a
program prepares students for gainful
employment. However, we invite
comment on, for the exclusion based on
military-related loan deferment,
whether the proposed regulations
should require that the loans are in
deferment for a minimum number of
days out of the year for the exclusion to
apply. ) ‘

We also continue to believe that we
should not include the earnings or loan
debt of students who were enrolled in
another eligible program at the
institution or at another institution
during the year for which the Secretary
obtains earnings information. These
students are unlikely to be working full-
time while in school and consequently
their earnings would not be reflective of
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the program being assessed under the D/
E rates. It would therefore be unfair to
include these students in the D/E rates
calculation.

To clarify our policy from the 2011
Prior Rule, we are including in the
proposed regulations an exclusion from
the D/E rates calculations for students
who have completed a higher
credentialed GE program after
completing a lower credentialed GE
program. We would do this to avoid a
student being counted twice since,
under the attribution rules, the debt
incurred in the lower credentialed
program would be attributed to the debt
incurred in the higher credentialed
program pursuant to proposed
§668.404(d)(2).

Transition Period

Section 668.7(k) of the 2011 Prior
Rule provides for, in the first year in
which programs could become
ineligible, for each institutional category
(public, private non-profit, proprietary),
a cap on the number of programs that
would lose eligibility. Within each
category, programs with failing debt
measures would be ranked by
repayment rate and would lose
eligibility based on their ranking until
the number of programs made ineligible
accounted for 5 percent of the total
number of students who completed
programs in that institutional category.
The cap was set for each institutional
category so that no one sector would
bear more than 5 percent of the initial
impact of the regulations and to lessen
the impact on small entities.
Specifically, in connection with the
2011 Prior Rule, we said, “the delayed
effective date and initial cap on the
regulations’ effect will provide time for
small entities to adapt to the
regulations.” 76 FR 34386, 34509 (June
13, 2011).

The proposed regulations do not
include a similar cap on the number of
GE programs that could lose title IV,
HEA program eligibility. As discussed
in “§668.403 Gainful employment
framework,” we believe that programs
that do not pass the D/E rates measure
but are not among the worst performers
should be given time, opportunity, and
incentive to improve. But, if these
programs do not improve—if their
performance remains below the
proposed D/E rates thresholds—they
should become ineligible for
participation in the title IV, HEA loan
programs.

The proposed regulations also do not
include the availability of an alternate
earnings appeal in the first three years
using BLS data as the 2011 Prior Rule
did. For our reasoning, see ““‘§ 668.406

D/E rates alternate earnings appeals
and showings of mitigating
circumstances.”

Some negotiators representing
institutions expressed concern that
immediate efforts by institutions to
improve programs and reduce debt at
the time the proposed regulations go
into effect would not be reflected in the
first few years of D/E rates calculations
as the calculation takes into account the
outcomes of students who completed
the program several years in the past. To
allow for that improvement, the
proposed regulations provide for an
alternative calculation of a GE program’s
D/E rates during a four-year transition
period. In summary, during the
transition period, if a GE program’s draft
D/E rates are failing or in the zone, the
Secretary would calculate transitional
draft D/E rates using the median loan
debt of the students who completed the
program during the most recently
completed award year, rather than the
median loan debt of the students who
completed the program during the
applicable cohort period. Because the
transitional calculation would apply the
loan debt of students completing a
program after the proposed regulations
go into effect, immediate reductions in
tuition and fees and other adjustments
by an institution in order to decrease
debt of current students would be
reflected in the results of a program’s
transitional D/E rates. Whereas the cap
under the 2011 Prior Rule afforded
institutions an opportunity to avoid a
loss of eligibility without doing
anything to improve their programs, the
transition period in the proposed
regulations provides institutions an
opportunity to avoid ineligibility and, at
the same time, improve student
outcomes.

We invite comment on the proposed
transition period, including whether the
transition calculation should apply to
all programs or, as in the proposed
regulations, only to programs whose
draft D/E rates are in the zone or are
failing. Additionally, we invite
comments on whether to include in the
final regulations a cap on program
ineligibility in the first year programs
could become ineligible as was included
in the 2011 Prior Rule.

Section 668.405 Issuing and
Challenging D/E Rates

Current Regulations: Section 668.7(e)
of the 2011 Prior Rule establishes the
process by which the Secretary would
provide an institution notice of the GE
program’s students whose debts and
earnings would be considered to
determine the program’s debt-to-
earnings ratios. Under this process, the

Secretary would provide the institution
with a list of those students, and the
institution would have an opportunity
to correct that list during a 30-day
correction period. Under the 2011 Prior
Rule, if the Secretary accepted as
accurate the information provided by
the institution to support a correction,
the updated information would be used
to create a final list of students that the
Secretary submits to SSA in order to
obtain the earnings information needed
to calculate the debt-to-earnings ratios.

The 2011 Prior Rule provided that the
Department would provide the final list
of students to SSA, which, pursuant to
a data-sharing arrangement with the
Department, would obtain the
individual earnings data for all of the
students on the list, and then calculate
and provide to the Department the mean
and median earnings data for the
students on the list. To preserve the
privacy of students’ individual earnings
information, SSA would only provide
the Department with the aggregate
earnings information for a list of
students if SSA is able to “match” at
least 10 students on the list with its own
earnings data.

Because SSA does not disclose any
individual earnings data that would
enable the Secretary to assess a
challenge to an individual student’s
reported earnings, the Secretary would
not consider, under § 668.7(e) of the
2011 Prior Rule, any challenge to the
accuracy of the mean or median annual
earnings data that the Secretary obtains
from SSA to calculate the GE program’s
debt-to-earnings ratios. Thus, under the
2011 Prior Rule, an institution’s
opportunity to challenge the
information needed to determine the
aggregate earnings information used in
calculating the draft debt-to-earnings
ratios is limited to a review of the list
that would be sent to SSA. The
institution would only be permitted to
review and propose corrections to the
list of students prior to the Department
providing the final list to SSA.

Under the 2011 Prior Rule, the
Department would:

¢ Based on the information submitted
by institutions under § 668.6 of the 2011
Prior Rule, create a list of the students
who completed the program during the
applicable 2YP or 4YP (§668.7(e)(1));

e Provide the list of students to the
institution and consider any changes to
the list that the institution proposed
within 30 days of being provided the list
(§668.7(e)(1));

¢ Obtain from SSA or another Federal
agency the mean and median annual
earnings of the students on the list
(§668.7(e)(1)(iii));
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e If SSA is unable to match certain
students on the list, exclude from the
calculation of the median loan debt for
failing programs the same number of
students with the highest loan debts as
the number of students whose earnings
SSA did not match (§668.7(e)(3)(ii));

e Calculate draft debt-to-earnings
ratios for the program using the higher
of the mean and median earnings
provided by SSA (§668.7(e)(1)(iii));

e Provide the draft debt-to-earnings
ratios to the institution along with the
individual student loan data on which
the ratios were based, and consider any
challenges to the individual student
loan data used to calculate the ratios
submitted by the institution within 45
days after the Secretary notifies the
institution of the draft debt-to-earnings
ratios (§ 668.7(e)(2)); and

¢ Issue final debt-to-earnings ratios
(§668.7(f)).

Under the 2011 Prior Rule, an
institution would have the opportunity
to appeal the determination of a
program’s final debt-to-earnings ratios
in certain circumstances. The appeals
process under the 2011 Prior Rule and
the Department’s related proposed
regulations are discussed under
“§ 668.406 D/E rates alternate earnings
appeals and showings of mitigating
circumstances.”

Proposed Regulations: Proposed
§668.405 would adopt the procedures
for issuing and challenging debt-to-
earnings ratios included in the 2011
Prior Rule, but provide additional detail
with respect to the procedures involved.

As in the 2011 Prior Rule, under
proposed § 668.405, the Secretary would
provide an institution the data on which
the D/E rates for a GE program would be
based and an opportunity to correct the
data before the Secretary would issue
draft D/E rates for the program.
Specifically, under the proposed
process, the Secretary would:

¢ Based on the information submitted
by institutions under proposed
§668.411, create a list of the students
who completed the program during the
applicable cohort period, and indicate
which students would be removed from
the list under § 668.404(e) and the
specific reason for the exclusion
(§668.405(b)(1));

e Provide the list of students to the
institution and consider any changes to
the list that the institution proposes
within 45 days of receiving the list
(§§ 668.405(b)(2); 668.405(c));

¢ Obtain from SSA or another Federal
agency the mean and median annual
earnings of the students on the final list
(§ 668.405(d));

e If SSA is unable to match certain
students on the list, exclude from the

calculation of the median loan debt the
same number of students with the
highest loan debts as the number of
students whose earnings SSA did not
match (§668.405(e)(2));

o Calculate draft D/E rates for the
program using the higher of the mean or
median annual earnings provided by
SSA (§668.405(e)(1));

o Provide the draft D/E rates to the
institution along with the individual
student loan data on which the rates
were based, and consider any challenges
to the individual student loan data used
to calculate the rates submitted by the
institution within 45 days after the
Secretary notifies the institution of the
draft D/E rates (§ 668.405(f)); and

e Issue final D/E rates (§ 668.405(g)).

Each of these steps was included in
§668.7(e) and (f) of the 2011 Prior Rule
with several changes as noted in the
following discussion.

In calculating the draft D/E rates
under proposed § 668.405, the Secretary
would first create the list of students
who completed a GE program during the
applicable cohort period from data
previously reported by the institution.
Although not specifically included in
the 2011 Prior Rule, we have provided
in the proposed regulations that the
Secretary would indicate on the list the
students the Secretary would exclude
from the list (and the reason for the
exclusion) under proposed § 668.404(e).
Although this departs from the
regulatory language in the 2011 Prior
Rule, it is consistent with the operating
procedure the Department used to
implement the regulations. We believe it
would be helpful to provide this clarity
in the proposed regulations.

Students who may be excluded under
proposed § 668.404(e) are those students
whose status during the award year is
such that including their earnings
would tend to distort the assessment of
the program’s D/E rates (e.g., students in
military deferment status or students
who are enrolled in another eligible
educational program at any time during
the calendar year for which earnings are
obtained). The Secretary would also
notify the institution of the applicable
cohort period that the Department
would use to compile the final list.

Similar to the 2011 Prior Rule, the
institution would have the opportunity
to propose corrections to the list.
However, instead of the 30-day period
provided under the 2011 Prior Rule, the
institution would have 45 days from
receiving the student list from the
Secretary to submit its corrections. The
institution may seek to correct any data
included on the list regarding an
individual student. An institution might
inform the Department that, although it

previously reported that a student
completed a GE program, its report was
incorrect and the student did not in fact
complete the program. The institution
may also request correction of other
details regarding the listed students,
such as whether a student had in fact
enrolled in the program, whether a
student completed the program during
the applicable cohort period, whether a
student should be excluded on the basis
indicated on the list, and the credential
level offered by the program that the
student completed. The proposed
regulations, in § 668.405(c)(3), like the
2011 Prior Rule, require the institution
to identify at this point in the process
any corrections it wishes to make to the
student-specific data on the list. This
precludes an institution from renewing
later in the process an unsuccessful
challenge to student-specific data with
respect to a student included on the
final list on which the draft D/E rates
are based. An institution also would not
be permitted to assert in response to the
draft D/E rates final list a challenge to
the student-specific data of an
individual on that final list. If an
institution contends that an individual
student should be removed from the list
because the student did not complete
the program, did not complete the
program during the applicable cohort
period, or was not enrolled in the
program, and the Secretary accepts the
proposed correction and removes the
student from the list, the institution
retains the right to challenge other
student-specific data regarding that
student if the student is later included
in a proposed list for a different award
year. If the institution contends only
that the student should be removed
from the list and raises no other
correction, and the Secretary rejects the
proposed correction, the institution may
not later seek to correct other elements
of student-specific data for that student.

If the institution proposes a correction
to the list, the Secretary would notify
the institution whether a proposed
correction is accepted. The Secretary
would use any accepted correction to
create the final list of students. We
believe that requiring any corrections to
student-specific data to be raised at this
point, in response to the proposed list
of students, rather than again in
response to the draft D/E rates, produces
a more efficient process. To facilitate
this process, the proposed regulations
expand the period for asserting such
corrections from 30 days to 45 days.

As under the 2011 Prior Rule, after
finalizing the list of students, the
Secretary would submit the list to SSA
or another Federal agency. The
Secretary would obtain from SSA the
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mean and median earnings, in aggregate
form, of those students on the list whom
SSA has matched to its earnings data.
The Secretary would calculate draft D/
E rates using the higher of the mean or
median earnings reported by SSA.

Consistent with the 2011 Prior Rule,
the list provided by the Department to
SSA would include the student’s full
name, date of birth, and Social Security
Number. SSA only provides earnings
data if at least 10 of the students on the
Department’s list for the GE program
can be matched with its own earnings
data. If SSA identifies a minimum of 10
matches, SSA would then identify the
annual earnings for the students whose
data it matched, using SSA’s procedures
for identifying an individual, and would
provide to the Secretary for that group
only the aggregate data for the students
on the list. SSA would also advise the
Secretary of the number, but not the
identity, of students whom it could not
match successfully against its records of
earnings.

In turn, the Secretary would use the
number of SSA non-matches to exclude
from the calculation of the median loan
debt (and therefore annual loan
payment) the same number of students
as the SSA non-matches, starting with
the student with the largest loan debt on
the list. This process, the same as that
used in the 2011 Prior Rule, would treat
the non-matches as originating from the
students with the highest loan debt and
eliminate those loan amounts from the
calculation. The debts of the remaining
students would then be used to
calculate the annual loan payment used
in the numerator for the D/E rates. We
note, however, that under the 2011 Prior
Rule, this process was only applied to
programs that failed the debt-to-earnings
ratios.

Upon calculation of the draft D/E
rates, the Secretary would notify the
institution of the GE program’s draft D/
E rates and provide the student loan
information on each individual student
loan on which the rates were based. The
Secretary would also indicate the
number of loans that were removed
based upon the number of students in
the program whose earnings could not
be obtained from SSA.

Under proposed § 668.405(f), the
institution would then have the
opportunity, within 45 days of notice of
the draft D/E rates, to challenge the
accuracy of the rates. Specifically, as
under the 2011 Prior Rule, the
institution at this point would be
permitted to challenge only the loan
data used to calculate the debt
component of the draft D/E rates and the
accuracy of the actual calculation of the
rates from that data and the reported

aggregate earnings. The Secretary would
notify the institution whether a
proposed challenge is accepted and, if
so, would use any corrected loan data to
recalculate the GE program’s draft D/E
rates. For an award year’s D/E rates
calculation, an institution would be
permitted one challenge to the accuracy
of the loan debt information that the
Secretary used to calculate that award
year’s median loan debt for the program;
we note that no such limitation was
included in the 2011 Prior Rule. This
would not preclude an institution from
challenging the inclusion of a student
who appears on a different list for a
different cohort or for a different
program.

Although the 2011 Prior Rule did not
specify a timeframe by which the
Secretary would issue a final
determination, under proposed
§668.405(g), the rates would become
final 45 days after the date the draft D/
E rates are provided to the institution or
after resolution of a timely challenge to
the draft D/E rates. The Secretary would
notify the institution of the final rates by
issuing the notice of determination
described in proposed § 668.409. That
notice would also explain the specific
consequences triggered by those rates, if
any, for the GE program. D/E rates, once
final, would become public information.

There are three additional details
about the proposed corrections and
challenge processes worth noting.
Although not specified in the 2011 Prior
Rule, the proposed regulations clarify
that the institution would bear the
burden of proof to show that the list of
students, or that the loan debt
information used to calculate the
median loan debt for the program, is
incorrect. The institution would be
required to ensure that any material it
submits to make a correction or
challenge is complete, timely, accurate,
and in a format acceptable to the
Secretary and consistent with any
instructions that the Secretary provides
to the institution with the notice of draft
D/E rates. In addition, the proposed
regulations would provide that an
institution that does not timely
challenge the draft D/E rates during the
45-day period waives any objection to
those rates.

As under the 2011 Prior Rule, an
institution’s opportunity to challenge
the GE program earnings information
obtained from SSA would be limited to
offering corrections to the list of
students to be provided to SSA. The
Secretary would not consider, under the
proposed regulations, any challenge to
the aggregate earnings information used
to calculate the draft D/E rates for the
GE program. Although challenges to the

SSA earnings data would not be
permitted as part of the D/E rates
calculation process, institutions would
have the opportunity to appeal the
determination of a program’s final D/E
rates using earnings data from other
sources. That appeals process is
discussed under ‘“§ 668.406 D/E rates
alternate earnings appeals and
showings of mitigating circumstances.”

The proposed regulations, like the
2011 Prior Rule, provide that a
program’s D/E rates would be based on
the debt and earnings of those students
who completed the program in the two-
year cohort period, so long as that
number is equal to or greater than 30.
However, if there are fewer than 30
students who completed the program in
the two-year cohort period, the
Secretary would calculate the program’s
D/E rates using the debt and earnings of
the students who completed the
program in the four-year cohort period.

Specifically, consistent with our
treatment of programs with small
numbers in §668.7(d)(2)(i)(A) of the
2011 Prior Rule, we note that, for some
GE programs that initially have 30 or
more students who completed the
program on the list of students for the
two-year cohort period being evaluated,
the number could fall to fewer than 30
upon correction by the institution before
the list is finalized for submission to
SSA. In those situations, the group of
students on which the D/E rates
calculations are based would be
expanded from those included in the
two-year cohort period to those
included in the four-year cohort period.
Again, if the total number of students in
the applicable cohort period is fewer
than 30, the Department would not
calculate D/E rates.

To make the corrections process more
efficient when there is a possibility that
a four-year cohort period may be needed
to calculate D/E rates, we would provide
both a two-year cohort period list and a
separate list—one that would name
those additional students who
completed the program during the two
years prior to that—to the institution
and explain that both lists would be
used to determine a program’s D/E rates
if the two-year cohort period list did
not, after correction by the school,
identify at least 30 students who
completed the program.

Reasons: In the interest of fairness
and due process, the proposed
regulations are intended to provide
institutions with an adequate
opportunity to correct the list that
would be submitted to SSA and to
challenge the loan data on which the
draft D/E rates are calculated. In that
regard, the proposed regulations retain
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much of the content of the 2011 Prior
Rule, but provide more detail to give
institutions greater clarity as to the
process for issuing draft D/E rates and
the corrections and challenges
permitted in connection with that
process.

The proposed regulations continue to
base the draft D/E rates on the aggregate
SSA earnings information for students
who completed the program in the
applicable cohort period. We believe
that SSA earnings information is
reliable. The information is reported by
individuals and entities, and
maintained, monitored, and preserved
by SSA, within a strict, legal framework.
The individual earnings data are
required by Federal law to be reported
to SSA, the data are maintained by SSA
in compliance with congressionally
mandated security and privacy
restrictions, and the data are released to
the Department only in conformance
with congressionally mandated
information quality requirements. 76 FR
34423.

Specifically, employers are required
by section 3102 of the Internal Revenue
Code to withhold from earnings and to
remit to the Internal Revenue Service
(IRS) employment taxes, and to report
through Form W-2 the earnings on
which the withholdings were based. 20
CFR 404.114. SSA maintains earnings
information in its Master Earnings File
(MEF). A detailed description of the
process SSA uses to obtain data from
employers and maintain that data in the
MEF can be found at www.ssa.gov/
policy/docs/ssb/v69n3/v69n3p29.html.
Furthermore, SSA’s data are subject to
verification, correction, and adjustment.
SSA compares the earnings information
it receives from employers through
Forms W-2 against earnings reports sent
by the employer to the IRS through
Forms 941, 943, or 944 or Schedule H
(Form 1040). SSA routinely performs a
reconciliation of the data it receives
with the data received by the IRS. See
20 CFR 404.114(d); see www.ssa.gov/
employer/recon/recon.htm for an
explanation of the process. Only after
SSA performs these reconciliations does
it release earnings data. Moreover,
before SSA will provide data matching
for another agency, the sources of the
data are required to report any
corrections and SSA will make any
adjustments to the individual earnings
data after the end of the respective
calendar year.

Appeals of the earnings data obtained
from SSA and used in the calculation of
the draft D/E rates are limited, however,
not just because of the reliability of the
data. As the Department noted in the
2011 Prior Rule, there appears to be “no

authority that would require or even
allow the Department to question the
quality, objectivity, utility, and integrity
of SSA’s information under the
provisions of the Information Quality
Act [Pub. L. 106-554, section 515, 44
U.S.C. 3516, note] or otherwise.” 76 FR
34424. Also, as explained in connection
with the 2011 Prior Rule, we would not
consider challenges to the accuracy of
the earnings data received from SSA
because SSA provides the Department
with only the mean and median
earnings and the number of non-
matches for a program. That is, SSA
does not disclose students’ individual
earnings data that would enable the
Secretary to assess a challenge to
reported earnings. Therefore, an
institution’s opportunity to challenge a
program’s earnings information
obtained from SSA would be limited to
offering corrections to the list of
students who completed the program to
be provided to SSA. The Secretary
would not consider, under the 2011
Prior Rule and the proposed regulations,
any challenge to the program’s earnings
used to calculate the draft D/E rates.

We would, however, provide an
adequate opportunity for an institution
to correct any inaccuracies in the list of
students to be submitted to SSA to
obtain the aggregate earnings data, and
also to challenge the loan debt of the
students who completed the program in
the applicable cohort period that is used
to calculate the rates, along with the
Department’s actual computation of the
D/E rates. In addition, and as explained
further in ““§ 668.406 D/E rates alternate
earnings appeals and showings of
mitigating circumstances,” we recognize
that this process must provide an
institution an adequate opportunity to
present and have considered rebuttal
evidence of the earnings data, and the
alternate earnings appeal process
provides that opportunity.

Non-Federal negotiators asked the
Department a number of questions about
the usefulness of SSA earnings data
given the possibility of non-matches
between the students who completed a
GE program during the applicable
cohort period and available earnings
information.6? We do not believe this
possibility would affect in any
significant way the accuracy of the
calculations, because we believe that

61 The Department has had years of experience
with matching student data received on FAFSAs
with SSA data, and stated that it expected the
incidence of non-matches under the 2011 Prior Rule
would be less than 2 percent of all students for
whom it sought earnings data from SSA. 76 FR
34401. Actual experience with matches already
conducted has been consistent with that
expectation.

non-matches would be infrequent. For
instance, for the 2011 GE informational
rates calculated under the 2011 Prior
Rule and released in June 2012, for
students who completed GE programs in
fiscal year 2007 and 2008, the match
rate was approximately 98 percent. And,
with the proposed change to include in
the calculation only students who
received title IV, HEA program funds,
that match rate is likely to be higher
since all students who received title IV,
HEA program funds have gone through
an SSA matching protocol before being
determined eligible to receive title IV,
HEA program funds. Accordingly, we
believe that the process proposed in
§668.405 would result in useful and
reliable data that the Secretary could
then use to calculate a GE program’s D/
E rates.

Although we fully expect to rely on
SSA data, the proposed regulations
would also allow the Department, as an
alternative, to obtain earnings
information from other Federal
agencies. We have included this
provision to ensure that the Department
can implement the proposed regulations
even if unforeseen circumstances arise
that preclude obtaining earnings
information from SSA.

One of the non-Federal negotiators
proposed that, in the event there are
non-matches, the Secretary remove a
corresponding number of loan debts that
reflect an average loan debt for the
students on the list, rather than a
corresponding number of the highest
loan debts from the D/E rates
calculation. Because SSA only identifies
the number of students in a program for
whom no match was established and
does not identify those individuals
specifically, the Department would not
know the actual loan debts for a student
whose earnings were not matched by
SSA. By using that number of non-
matches to remove the students with the
highest loan debts from the D/E rates,
consistent with the 2011 Prior Rule, we
are proposing the most conservative
approach to avoid overstating the mean
and median loan debt for a program for
the calculation of the draft D/E rates.
Given that there is a 98 percent match
rate, we do not expect that removing the
highest loan debts in these
circumstances will distort the resulting
D/E rates.

We note that the 2011 Prior Rule
provided that the Department would
remove the highest loan debts in
situations where SSA was not able to
match students and earnings for failing
programs only. We think the better
approach is to apply this rule for all GE
programs being evaluated, whether they
have failing, zone, or passing rates, to
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ensure fairness and consistency in the
calculations across all programs.

Although the 2011 Prior Rule
specified that an institution would have
30 days to submit corrections to the list
of students, to ensure that institutions
have sufficient time to review the lists
and submit their corrections, we are
proposing that an institution have a
period of 45 days in which to submit its
corrections to the list of students
provided by the Secretary.

Additionally, proposed § 668.405
would clarify several items that were
not included in the 2011 Prior Rule,
providing for clearer and more
transparent corrections and challenge
processes. The proposed regulations
would provide that the Department
would identify, on the initial list of
students provided to the institution,
those students the Department would
exclude under § 668.404(e) and the
reasons for the exclusion. This would
permit the institution to confirm that
the students the Department proposes to
exclude should in fact be excluded from
the list submitted to SSA.

The proposed regulations would also
provide that the burden of proof with
respect to a correction or challenge lies
with the institution. This burden is
routinely required by regulations
governing challenges to institutional
CDRs, on which this challenge process
is modeled. 34 CFR 668.204(a)(4),
668.208(c)(1), (f)(2).62

Section 668.405 would clarify the
submission requirements that
institutions must meet for a proposed
correction to the list of students or
challenge to draft D/E rates. Outlining
these conditions in the regulations
would ensure that institutions have
notice of the requirements that apply to
their correction and challenge
submissions.

And, finally, in order to provide for
finality to the challenge process, and to
ensure the timely issuance of final D/E
rates, we have proposed that an
institution that does not timely
challenge the draft D/E rates within 45
days of receiving the rates waives any
objection to those rates and that an
institution may submit only one
challenge to the loan debt information
the Secretary uses to calculate the draft
D/E rates. As we have stated previously,
the limitation on one challenge does not
preclude an institution from challenging
the inclusion of a student on another list
or in another cohort.

62 The same requirements have been applied for
many years to the calculation of CDRs under prior
standards. See, e.g., 34 CFR 668.185(a)(4),
668.187(e)(1), 668.189(c), and 668.189(f)(1) (2001).

Section 668.406 D/E Rates Alternate
Earnings Appeals and Showings of
Mitigating Circumstances

Current Regulations: Under § 668.7(g)
of the 2011 Prior Rule, an institution
would have the opportunity to appeal a
GE program’s failing debt-to-earnings
ratios by submitting alternate evidence
of earnings of students in the applicable
cohort period. Institutions could obtain
such evidence from State earnings data
or BLS data (for a limited time period
only) or could conduct a survey of the
GE program’s former students in
accordance with standards developed
by the National Center for Education
Statistics (NCES). Through the appeal,
an institution could demonstrate that,
using the alternate earnings data
obtained through one of the permitted
methods, the GE program meets a
passing debt-to-earnings standard based
on the alternate earnings data. Section
668.7(g) of the 2011 Prior Rule also
specifies procedures an institution must
follow, including deadlines an
institution must meet, when making an
alternate earnings appeal.

Under the 2011 Prior Rule, a
program’s debt-to-earnings ratios are
calculated based on the outcomes of all
of the individuals who completed the
program, rather than only the students
who received title IV, HEA funds.

Proposed Regulations:

Alternate Earnings Appeals

As under the 2011 Prior Rule, under
the proposed regulations, an institution
would be permitted to make an alternate
earnings appeal of final D/E rates that
are failing. The proposed regulations
would also permit an institution to
submit an appeal any year the final D/
E rates are in the zone. If the institution
fails to submit a timely appeal, the GE
program’s rates for that year become
final.

In submitting an alternate earnings
appeal under the proposed regulations,
an institution would seek to
demonstrate that the earnings of
students who completed the GE
program in the applicable cohort period
are sufficient to pass the D/E rates
measure. Unlike under the 2011 Prior
Rule, the institution would base its
appeal only on alternate earnings
evidence from a State earnings database
or an earnings survey conducted in
accordance with requirements
established by NCES, and not on
earnings information from BLS.

Under proposed § 668.406(a)(3), for
the purpose of an alternate earnings
appeals based on a survey, the Secretary
would publish in the Federal Register
an Earnings Survey Form developed by

NCES. The Earnings Survey Form
would be a model field-tested sample
survey that could be used by an
institution in accordance with the
survey standards that the institution
would be required to meet to guarantee
the validity and reliability of the results.
The survey standards would be
developed by NCES specifically for the
alternate earnings survey appeal, would
include such items as a required
response rate or subsequent
nonresponse bias analysis, and could
differ slightly from the general NCES
standards utilized under the 2011 Prior
Rule. Although use of the sample survey
would not be required, and the Earnings
Survey Form would be provided by
NCES as a service to the institutions, the
institutions would be required to adhere
to the survey standards outlined in the
form.

Under the proposed regulations, the
institution would certify that the survey
was conducted in accordance with the
requirements of the NCES Earnings
Survey Form, and submit an
examination-level attestation
engagement report prepared by an
independent public accountant or
independent governmental auditor, as
appropriate, that the survey was
conducted in accordance with the
standards outlined in the NCES
Earnings Survey Form. As with other
attestations institutions are required to
submit to the Department, the proposed
regulations would require that the
attestation meet the standards contained
in the GAO’s Government Auditing
Standards promulgated by the
Comptroller General of the United
States (available at www.gao.gov/
yellowbook/overview), and with
procedures for attestations contained in
guides developed by and available from
the Department’s Office of Inspector
General.

The proposed regulations provide that
the survey must include all of the
students who received title IV, HEA
program funds and who completed the
program during the applicable cohort
period.

The second alternate earnings appeal
method described in the proposed
regulations would allow an institution
to make an appeal based on State
earnings data obtained from one or more
State-sponsored data systems. Section
668.7(g)(2) of the 2011 Prior Rule
allowed institutions to appeal their
debt-to-earnings ratios by submitting
alternate earnings evidence derived
from State-sponsored data systems, such
as State longitudinal data systems and
State workforce agency systems. Under
proposed § 668.406(a)(4), for alternate
earnings appeals based on earnings
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information in State data systems, as
under the 2011 Prior Rule, institutions
would only be permitted to use this
alternative if the institution was able to
demonstrate that it had obtained
alternate earnings data for a minimum
number of students. Under the 2011
Prior Rule, an institution must obtain
the data for more than 50 percent, and
more than 30, of the students who
completed the GE program during the
applicable cohort periods, without
regard to whether they had received title
IV, HEA program funds. Under the
proposed regulations, in obtaining
earnings data, the institution would be
required to submit to the administrator
of the State-sponsored system a list of
the students who received title IV, HEA
program funds and who completed the
GE program during the applicable
cohort period.

Under this method, the institution
would be required to demonstrate that
matches were obtained for more than 50
percent of all of the students on the list
submitted to the State administrator and
that the number of matched students is
30 or more.

Under proposed § 668.406(a)(5), to
pursue an alternate earnings appeal, the
institution would notify the Secretary of
its intent to submit an appeal no earlier
than the date the Secretary provides the
institution with the GE program’s draft
D/E rates and no later than three
business days after the Secretary issues
the program’s final D/E rates, as
compared to the 2011 Prior Rule, which
provided an institution 14 days after
receiving the final rates to submit the
notice of intent to appeal. The
institution would then be required to
submit all supporting documentation for
the appeal no later than 60 days after
the Secretary issues the final D/E rates.

In making any alternate earnings
appeal, the institution would be subject
to the conditions for corrections,
challenges, and appeals under proposed
§668.405(h), relating to requirements
such as the format and completeness of
the evidence provided to support the
appeal.

If an institution timely files an
alternate earnings appeal, during the
appeal process, it would not be subject
to any of the requirements that would
otherwise be triggered by the final D/E
rates as provided in proposed § 668.403,
regarding eligibility, and proposed
§668.410, regarding the student
warning.

Under the proposed regulations, if the
appealed final D/E rates were made
public, they would be noted as under
appeal, and the rates would be revised,
if needed, based on the Secretary’s
decision on the appeal. If the Secretary

determines that the institution’s appeal
is not sufficient to warrant revising the
final D/E rates, the Secretary would
notify the institution and the D/E rates
under § 668.409(a) would remain the
final D/E rates for the program for the
award year. If the Secretary determines
that the appeal is sufficient to warrant
revising the final D/E rates, the
Secretary would recalculate the rates
and notify the institution that the
recalculated D/E rates are the final D/E
rates for the program.

Showing of Mitigating Circumstances

The proposed regulations would also
provide that, if a program is failing or
in the zone under the D/E rates measure,
the institution may demonstrate
mitigating circumstances by showing
that less than 50 percent of all
individuals, both those who received
title IV, HEA program funds and those
who did not, who completed the
program during the applicable cohort
period incurred any loan debt (as
defined in proposed § 668.404(d)(1)) for
enrollment in the program. If the
institution is able to make such a
demonstration, the program would be
deemed to pass the D/E rates measure.
However, the final D/E rates identified
in the notice of determination that were
based solely on the students who
completed the program and received
title IV, HEA program funds would
remain the program’s final D/E rates and
would be annotated to reflect that the
institution’s showing of mitigating
circumstances was accepted and that
the program was deemed to be passing.

To make a showing of mitigating
circumstances, an institution would
calculate the program’s “borrowing
rate” by:

Step 1. Determining the number of
individuals, including students who did
not receive title IV, HEA program funds,
who completed the program during the
applicable cohort period;

Step 2. Of all of the individuals
described in Step 1, determining the
number who incurred loan debt for
enrollment in the program; and

Step 3. Dividing the number in Step
2 by the number in Step 1.

If the borrowing rate for the program
is less than 50 percent, the program
would be deemed to pass the D/E rates
measure.

When making 