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Regulations Relating to Information
Reporting by Foreign Financial
Institutions and Withholding on
Certain Payments to Foreign Financial
Institutions and Other Foreign Entities

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
and temporary regulations under
chapter 4 of Subtitle A (sections 1471
through 1474) of the Internal Revenue
Code of 1986 (Code) regarding
information reporting by foreign
financial institutions (FFIs) with respect
to U.S. accounts and withholding on
certain payments to FFIs and other
foreign entities. These regulations affect
persons making certain U.S.-related
payments to FFIs and other foreign
entities and payments by FFIs to other
persons. The text of the temporary
regulations also serves as the text of the
proposed regulations set forth in a cross-
reference notice of proposed rulemaking
(REG-130967-13) published in the
Proposed Rules section in this issue of
the Federal Register.

DATES: Effective date. These regulations
are effective on March 6, 2014.

FOR FURTHER INFORMATION CONTACT: Tara
Ferris, Nancy Lee, Michael Kaercher, or
Kamela Nelan at (202) 317-6942 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background
I. In General

This document contains amendments
to the Income Tax Regulations (CFR part
1) under sections 1471 through 1474 of
the Code (commonly known as the
Foreign Account Tax Compliance Act,
or FATCA). On March 18, 2010, the
Hiring Incentives to Restore
Employment Act of 2010, Public Law
111-147 (the HIRE Act), added chapter
4 of Subtitle A (chapter 4), comprised of
sections 1471 through 1474, to the Code.
Chapter 4 generally requires U.S.
withholding agents to withhold tax on
certain payments to foreign financial
institutions (FFIs) that do not agree to
report certain information to the
Internal Revenue Service (IRS) regarding
their U.S. accounts, and on certain

payments to certain nonfinancial foreign
entities (NFFEs) that do not provide
information on their substantial United
States owners (substantial U.S. owners)
to withholding agents. On January 28,
2013, final regulations (TD 9610) under
chapter 4 were published in the Federal
Register (78 FR 5874) and, on
September 10, 2013, a correction to the
final regulations was published in the
Federal Register (78 FR 55202) (final
regulations). The Treasury Department
and the IRS received numerous
comments in response to the final
regulations.

Following publication of the final
regulations, the Treasury Department
and the IRS also issued additional
guidance under chapter 4. Notice 2013—
43 (2013-31 LR.B. 113) previews the
revised timelines for implementation of
the FATCA requirements (which are
adopted by these temporary regulations)
and provides additional guidance
concerning the treatment of FFIs located
in jurisdictions that have signed
intergovernmental agreements for the
implementation of FATCA (IGAs) but
have not yet brought those IGAs into
force. In particular, Notice 2013—43
clarifies that a jurisdiction is treated as
having in effect an IGA if the
jurisdiction is listed on the Treasury
Web site as a jurisdiction that is treated
as having an IGA in effect. In general,
the Treasury Department and the IRS
intend to include on this list
jurisdictions that have signed but have
not yet brought into force an IGA. The
list of jurisdictions that are treated as
having an IGA in effect is available at
the following address: http://
www.treasury.gov/resource-center/tax-
policy/treaties/Pages/FATCA-
Archive.aspx. Notice 2013-69 (2013-46
LR.B. 503) further previews some of the
changes that the Treasury Department
and IRS intend to make to the final
regulations and publishes a draft of the
agreement that an FFI may enter into
with the IRS in order to satisfy its
obligations under section 1471(b) of the
Code and be treated as a participating
FFI (FFI agreement). Revenue Procedure
2014-13 (2014-3 L.R.B. 419) provides
the final FFI agreement.

II. Regulatory Approach to
Implementing Chapter 4

Chapter 4 grants the Secretary of the
Treasury broad regulatory authority to
prescribe rules and procedures relating
to the diligence, reporting and
withholding obligations under FATCA.
The Treasury Department and the IRS
exercised this authority by publishing
final regulations that provide specific
operational guidelines for implementing
FATCA in a manner consistent with its

policy objectives. As described in the
preamble to the final regulations, the
final regulations implement the statute
based on a risk-based approach that is
intended to address policy
considerations, eliminate unnecessary
burdens, and to the extent possible,
build on existing practices and
obligations.

Following publication of the final
regulations, the Treasury Department
and the IRS received unsolicited
comments suggesting changes to or
requesting clarification of certain rules
in the final regulations. As a result of
these comments, the Treasury
Department and the IRS have continued
to work with affected parties to develop
rules that achieve an appropriate
balance between fulfilling the important
policy objectives of chapter 4 and
minimizing the burdens imposed on
stakeholders. As part of this process, the
Treasury Department and the IRS have
carefully considered comments received
in response to the final regulations and
have met with stakeholders. While
many of these comments reiterate
comments that were received and
considered prior to the publication of
the final regulations or suggest changes
to the final regulations that are outside
the scope of these temporary
regulations, a number of comments
proposed changes to the final
regulations that the Treasury
Department and the IRS believe warrant
inclusion in these temporary
regulations. The Treasury Department
and the IRS will accept comments and
engage with interested stakeholders in
connection with finalizing these
temporary regulations.

Explanation of Provisions

I. In General

In response to comments and after
further consideration, these temporary
regulations revise and further clarify the
final regulations. To this end, these
temporary regulations take into account
helpful comments received and provide
additional detail and certainty regarding
the scope of obligations imposed under
chapter 4. In addition, these temporary
regulations reflect changes made to the
final regulations to coordinate the
chapter 4 regulations with the
temporary regulations published under
chapters 3 and 61 and section 3406 of
the Code. Additionally, these temporary
regulations contain modifications to the
final regulations to further harmonize
them with the IGAs. Several of the
changes made by these temporary
regulations were previewed in Notice
2013-69, the draft FFI agreement, and
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certain of the draft IRS forms released
throughout 2013.

The following sections provide a
discussion of the additions and
modifications made by the temporary
regulations to the final regulations. To
facilitate this discussion, the defined
terms set forth in the temporary
regulations are used throughout.

II. Comments and Changes to §1.1471-
1—Scope of Chapter 4 and Definitions

To address comments received and to
provide further clarification, these
temporary regulations modify certain
definitions contained in the final
regulations.

A. Direct Reporting NFFE, Sponsored
Direct Reporting NFFE, and Sponsoring
Entity

Comments requested an election
providing NFFEs with the ability to
report information about their
substantial U.S. owners directly to the
IRS rather than to withholding agents.
In response to these comments and as
previewed in Notice 2013—-69, these
temporary regulations provide certain
NFFEs with elections to be treated as
direct reporting NFFEs or sponsored
direct reporting NFFEs. A NFFE that is
treated as a direct reporting NFFE or
sponsored direct reporting NFFE shall
be treated as an excepted NFFE.
Accordingly, definitions have been
added for a direct reporting NFFE and
a sponsored direct reporting NFFE, and
the definition of a sponsoring entity has
been modified. Conforming changes
have also been made throughout these
temporary regulations to implement
these changes.

B. Excepted NFFE

These temporary regulations modify
the definition of excepted NFFE such
that excepted NFFEs include, among
other things, a direct reporting NFFE
and a sponsored direct reporting NFFE.
In addition, to correct an oversight, the
definition of excepted NFFE under these
temporary regulations is further
expanded to include a NFFE that is a
qualified intermediary (QI), withholding
foreign partnership (WP) or withholding
foreign trust (WT).

C. Offshore Obligation and Offshore
Account

In response to comments stating that
the definition of offshore obligation in
the final regulations is unclear, and in
order to harmonize chapters 4 and 61,
these temporary regulations define
offshore obligation by cross-reference to
§1.6049-5(c)(1) (which now uses the
term offshore obligation instead of
offshore account). These temporary

regulations also remove the definition of
offshore account because it is included
in the definition of offshore obligation
under § 1.6049-5(c)(1).

D. Pre-FATCA Form W-8

These temporary regulations make a
clarifying change to the definition of
pre-FATCA Form W-8. The final
regulations define pre-FATCA Form W-—
8 as certain Forms W-8 that do not
contain chapter 4 statuses. However, the
chapter 4 status of a non-U.S. individual
filing a Form W-8 is the same as his or
her chapter 3 status. Therefore, the
definition in the final regulations could
be interpreted to mean that any Form
W-38 previously submitted by a non-U.S.
individual could not be treated as a pre-
FATCA Form W-8. These temporary
regulations modify the definition of pre-
FATCA Form W-8 to avoid this result.

E. Standardized Industry Coding System

The final regulations define the term
standardized industry code to mean a
code that is part of a coding system that
is used to classify account holders by
business type for purposes other than
tax purposes and that is implemented
by the withholding agent by the later of
January 1, 2012, or six months after the
date the withholding agent is formed or
organized. In response to comments,
these temporary regulations remove the
term standardized industry code and
replace it with the term standardized
industry coding system. The term
standardized industry coding system in
these temporary regulations is
substantially similar to the term
standardized industry code in the final
regulations, except that it focuses on a
coding system used by the withholding
agent to classify account holders, rather
than a specific code that is part of such
a coding system. Additionally, and in
response to comments, with respect to
a preexisting obligation of an entity, the
preexisting obligation documentary
evidence rules have been liberalized by
eliminating the requirement that the
classification of the payee’s status be
recorded by the withholding agent by
the later of January 1, 2012, or six
months after the date the withholding
agent is formed or organized.

F. Certain Foreign Insurance Companies
Treated as U.S. Persons

The final regulations treat a foreign
insurance company that is not licensed
to do business in any State and makes
an election under section 953(d) as a
foreign person. Comments requested
that a foreign insurance company that
has made an election under section
953(d) be treated as a U.S. person. A
foreign insurance company that has

made an election under section 953(d)
is required to report on its U.S. income
tax return the U.S. persons that own a
direct or indirect interest in it. As
previewed in Notice 2013-69, and in
light of the existing reporting
requirements applicable to these
entities, the temporary regulations
modify the definition of U.S. person to
include a foreign insurance company
that has made an election under section
953(d) and that either is not a specified
insurance company or is a specified
insurance company that is licensed to
do business in any State. In such cases,
the foreign insurance company will be
required to continue to report on its
owners in accordance with its election
under section 953(d). A foreign
insurance company that has made an
election under section 953(d) and that is
a specified insurance company that is
not licensed to do business in any State
will continue to be treated as a foreign
person for purposes of chapter 4.

G. Coordination of Definitions

In response to comments requesting
clarification and in order to coordinate
the definitions in the final regulations
with the definitions in chapters 3 and
61 and the FFI agreement, these
temporary regulations add definitions of
backup withholding, branch, chapter 4
withholding rate pool, exempt recipient,
IGA, non-exempt recipient, reportable
payment, and reporting Model 2 FFI and
modify the definition of a U.S. branch
treated as a U.S. person. In addition, the
definitions of financial institution,
limited branch, limited FFI, and
substantial U.S. owner are modified to
ensure coordination between the FFI
agreement and these temporary
regulations.

H. Harmonization With IGAs

These temporary regulations modify
the definition of nonreporting IGA FFI
to include (in addition to an FFI that is
identified or treated as a nonreporting
financial institution pursuant to a
Model 1 or Model 2 IGA that is not a
registered deemed-compliant FFI) an
FFI that is a resident of, located in, or
established in a Model 1 or Model 2 IGA
jurisdiction, as the context requires, and
that meets the requirements for certified
deemed-compliant FFI status under the
temporary regulations. Certain
definitions (including the definition of
retirement plan under § 1.1471-6(f)) are
also modified to further harmonize
these temporary regulations and the
IGAs.



12814

Federal Register/Vol. 79, No. 44/ Thursday, March 6, 2014/Rules and Regulations

III. Comments and Changes to §1.1471-
2—Requirement To Deduct and
Withhold Tax on Withholdable
Payments to Certain FFIs

A. Grandfathered Obligations—
Definitions—Material Modification

Comments indicated that outstanding
life insurance contracts often contain a
provision permitting the substitution of
an insured and, as a result, cannot be a
grandfathered obligation under the final
regulations. Because such provisions are
prevalent in existing life insurance
contracts, the Treasury Department and
the IRS have determined that life
insurance contracts that have such a
provision should be eligible for
grandfathered status until the provision
is invoked, but that any change or
substitution of the insured under the
contract should be treated as a material
modification such that grandfathered
status would no longer apply. These
temporary regulations modify the final
regulations accordingly.

B. Grandfathered Obligations—
Determination by Withholding Agent of
Grandfathered Treatment

The final regulations provide that a
withholding agent is required to treat a
modification of an obligation as material
if the withholding agent knows or has
reason to know that a material
modification has occurred. The
Treasury Department and the IRS
received comments stating that it is
difficult for a withholding agent to
determine whether there has been a
material modification of a grandfathered
obligation absent a disclosure from the
issuer of the obligation, and therefore
that the receipt of such a disclosure
should be the only instance in which a
withholding agent is required to treat a
modification of an obligation as
material. In response to these
comments, the temporary regulations
modify the final regulations to provide
that a withholding agent, other than the
issuer of the obligation (or an agent of
the issuer), is required to treat a
modification of an obligation as material
only if the withholding agent has actual
knowledge that a material modification
has occurred. One example of an event
that will cause a withholding agent to
have actual knowledge of a material
modification is if the withholding agent
receives a disclosure indicating that
there has been or will be a material
modification to the obligation.

IV. Comments and Changes to § 1.1471-
3—Identification of Payee

A. Payee Defined

1. Exceptions—U.S. Intermediary or
Agent of a Foreign Person

Comments requested that, in cases in
which a withholding agent makes a
withholdable payment to a U.S.
insurance broker that is acting as an
intermediary for or agent of a foreign
insurer, the withholding agent be
allowed to treat the U.S. insurance
broker as the payee unless the
withholding agent has reason to know
that the U.S. insurance broker will not
satisfy its withholding obligations.
These temporary regulations modify the
final regulations to adopt this comment.

2. Exceptions—U.S. Branch of Certain
Foreign Banks or Foreign Insurance
Companies

A payment made to a U.S. branch of
a participating FFI or a registered
deemed-compliant FFI may be treated as
a payment made to a U.S. person if the
branch is treated as a U.S. person for
purposes of withholding under chapter
4. The final regulations inadvertently
omit a cross-reference to the regulations
containing the requirements of U.S.
branches to report information regarding
certain U.S. owners of owner-
documented FFIs and passive NFFEs.
These temporary regulations add a
cross-reference to § 1.1474-1(i)(1) and
(2).

B. Determination of Payee’s Status—
Determination of Whether the Payment
Is Made to a QI, WP, or WT

In order to harmonize the rules in
chapter 4 with those in chapters 3 and
61, these temporary regulations clarify
that, with respect to a withholding
agent’s determination of whether a
payment is made to a QI, WP, or WT,

a Form W-8IMY, ““Certificate of Foreign
Intermediary, Foreign Flow-Through
Entity, or Certain U.S. Branches for
United States Tax Withholding,”
provided by such entity must contain
the entity’s QI-EIN, WP—EIN, or WT—
EIN (as applicable). In addition, QIs,
WPs, and WTs that have a GIIN must
provide both a QI-EIN, QP-EIN, or WT—
EIN and the GIIN to a withholding agent
on the Form W-8IMY.

C. Rules for Reliably Associating a
Payment With a Withholding Certificate
or Other Appropriate Documentation

1. Requirements for Validity of
Certificates—Withholding Certificate of
an Intermediary, Flow-Through Entity,
or U.S. Branch (Form W—-8IMY)—In
General

These temporary regulations clarify
that, when a participating FFI or a
registered deemed-compliant FFI has a
branch (including a disregarded entity
of the FFI) that both acts as an
intermediary and is located outside of
the FFI's country of residence, the GIIN
of the branch (or disregarded entity)
must be disclosed on the withholding
certificate. This change provides more
detail on the use of GIINs issued to
branches or disregarded entities of an
FFI and that are used, in part, to identify
an FFI to withholding agents.

2. Requirements for Validity of
Certificates—Withholding Certificate of
an Intermediary, Flow-Through Entity,
or U.S. Branch (Form W—-8IMY)—
Withholding Statement—Special
Requirements for an FFI Withholding
Statement

Comments requested additional
clarification to the final regulations
concerning the requirements of an FFI
withholding statement, specifically with
regard to the use of a chapter 4
withholding rate pool identified on an
FFI withholding statement to allocate a
withholdable payment (or portion of a
withholdable payment) to persons
included within the chapter 4
withholding rate pool. Some of these
clarifications have already been
previewed in the draft FFI agreement,
published in Notice 2013—-69, and the
final FFI agreement, published in Rev.
Proc. 2014-13. These temporary
regulations provide further clarification
of FFI withholding statement
requirements, including rules on when
a chapter 4 withholding rate pool may
be used by an FFI to allocate
withholdable payments to a class of
persons within a particular type of
chapter 4 withholding rate pool. For
example, if a participating FFI
(including a reporting Model 2 FFI) that
is a non-U.S. payor receives a
withholdable payment on behalf of an
account holder of a U.S. account, the
participating FFI may include the
account holder in a chapter 4
withholding rate pool of U.S. payees
provided on an FFI withholding
statement to the withholding agent to
allocate the payment (or portion thereof)
to the U.S. payee pool when the
participating FFI reports the account
holder under § 1.1471-4(d)(3) (Form
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8966, “FATCA Report,” reporting) or
§1.1471-4(d)(5) (election to report on
Form 1099). As a result, the
participating FFI need not provide
payee specific information to the
withholding agent with respect to the
account holder, even if such
information would typically be required
under chapter 61, because it will be
reported to the IRS under chapter 4.

Additionally, reporting Model 1 FFIs
and reporting Model 2 FFIs (without
regard to whether such FFIs are U.S. or
non-U.S. payors) may include certain
recalcitrant account holders in a chapter
4 withholding rate pool of U.S. payees
when such payments are not subject to
withholding under chapters 3 or 4 or to
backup withholding under section 3406
(for example, presumed U.S. non-
exempt recipients). This rule was added
to provide coordination between the
various reporting regimes. For example,
a reporting Model 2 FFI may include an
account holder of a non-consenting U.S.
account in a chapter 4 withholding rate
pool of U.S. payees with respect to a
withholdable payment that is not
subject to withholding under chapters 3
or 4 or to backup withholding under
section 3406 when the FFI reports the
account holder as described in §1.1471—
4(d)(6) for the year in which the
payment is made.

Finally, in order to clarify potential
ambiguities, and as previewed in the
draft and final FFI agreement, these
temporary regulations provide that an
FFI withholding statement should
indicate the portion of the payment
allocated to a pool of recalcitrant
account holders that hold dormant
accounts for which the FFI (and not the
withholding agent) will withhold in
escrow under the procedures described
in §1.1471-4(b)(6). Additionally, a
participating FFI that elects to apply
backup withholding under §1.1471—
4(b)(3)(iii) to a withholdable payment
that is also a reportable payment (as
described under chapter 61) must also
indicate the portion of the payment
allocated to each recalcitrant account
holder subject to backup withholding
under section 3406 and report such
payment to the IRS on Form 1099. A
participating FFI will not be able to
make the election to backup withhold
under §1.1471—4(b)(3)(iii) unless it is
able to report on the payment and tax
withheld consistent with the rules
under chapter 61 and section 3406.

3. Requirements for Validity of
Certificates—Withholding Certificate of
an Intermediary, Flow-Through Entity,
or U.S. Branch (Form W-8IMY)—
Withholding Statement—Special
Requirements for a Chapter 4
Withholding Statement and Exempt
Beneficial Owner Withholding
Statement

An intermediary providing a
withholding certificate for a
withholdable payment under chapter 4
may also need to provide information
under chapter 3 or chapter 61 if those
chapters also apply to the payment the
intermediary receives. These temporary
regulations modify the final regulations
to coordinate with chapters 3 and 61 by
providing cross-references to the
regulations under those chapters to
clarify the information required to be
included on a withholding statement
when a withholdable payment is also
reportable under chapters 3 or 61.

4. Applicable Rules for Withholding
Certificates, Written Statements, and
Documentary Evidence—Period of
Validity

Under chapter 4, withholding
certificates are valid for three years,
unless an exception permits indefinite
validity (until a change in
circumstances occurs). Beneficial owner
withholding certificates provided by
certain entities qualify for indefinite
validity if the certificate is furnished
with documentary evidence establishing
the entity’s foreign status. Comments
requested that section 501(c) entities be
excluded from the requirement to
furnish documentary evidence of
foreign status as it is an undue burden
on such entities. The Treasury
Department and the IRS agree that it is
appropriate to exclude these entities
from the requirement to furnish
documentary evidence of foreign status.
In response to these comments and to
coordinate with the rules under chapter
3, these temporary regulations cross-
reference the rules for indefinite validity
of withholding certificates for section
501(c) entities in §1.1441-1(e)(4)(ii)(B).

5. Applicable Rules for Withholding
Certificates, Written Statements, and
Documentary Evidence—Electronic
Transmission of Withholding
Certificate, Written Statement, and
Documentary Evidence

The final regulations provide that a
withholding agent may accept
withholding certificates, written
statements, and documentary evidence
supporting a payee’s claim of chapter 4
status electronically if the agent is able
to verify the identity of the sender as the

person named on the form. Comments
requested that the verification rules be
modified or eliminated to reduce the
burden on the withholding agent. The
Treasury Department and the IRS agree
with the comments, but have
determined that the electronic
transmission requirements under
chapter 4 should match those to be
revised under chapter 3 in consideration
of these comments. Therefore, these
temporary regulations modify the final
regulations by cross-referencing the
electronic submission rules in §1.1441—
1(e)(4)(iv)(C) which have been modified
to adopt the change in a separate
regulations package. These temporary
regulations also make similar
conforming changes to the final
regulations with respect to requirements
for an intermediary to electronically
submit a withholding statement with a
withholding certificate to a withholding
agent.

6. Applicable Rules for Withholding
Certificates, Written Statements, and
Documentary Evidence—Acceptable
Substitute Withholding Certificate—
Non-IRS Form for Individuals

In general, a withholding agent may
substitute its own form for an official
Form W-38 if the substitute form
contains provisions that are
substantially similar to the official form.
The final regulations provide that if a
substitute form is used in place of a W—
8BEN for individuals, the form must
contain, among other things, the
individual’s city and country of birth.
The Treasury Department and the IRS
received comments indicating that the
inclusion of city of birth on this form
would impose an undue burden on
withholding agents. In response to
comments, these temporary regulations
remove the city of birth requirement.
After further consideration, however,
the temporary regulations require that
the substitute form must contain the
individual’s date of birth, without
regard to whether a foreign tax
identification number is provided.

7. Documentation Furnished on
Account-by-Account Basis Unless
Exception Provided for Sharing
Documentation Within Expanded
Affiliated Group—Preexisting Account

The Treasury Department and the IRS
received comments requesting that, for
preexisting accounts, a withholding
agent be allowed to rely on
documentation held at a branch of the
withholding agent or a branch of
another expanded affiliated group
member even if the withholding agent
does not treat the accounts as
consolidated obligations. The comments
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indicated that, in certain cases, the
requirement to treat the accounts as
consolidated obligations in order to
share documentation is too burdensome.
These temporary regulations modify the
final regulations to allow a withholding
agent, with respect to a preexisting
account that it maintains, to rely on
documentation furnished by a payee for
a preexisting account held at another
branch of the withholding agent or a
branch of another expanded affiliated
group member solely to determine the
chapter 4 status of the account holder if:
(i) The withholding agent obtains and
reviews copies of such documentation
supporting the chapter 4 status of the
payee and (ii) the withholding agent has
no reason to know that, when the
documentation is obtained by the
withholding agent, the documentation is
unreliable or incorrect.

D. Documentation Requirements To
Establish Payee’s Chapter 4 Status

1. Reliance on Pre-FATCA Form W-8

The final regulations generally allow
the withholding agent to rely on a pre-
FATCA Form W-8 for international
organizations. In order to clarify a
potential ambiguity and to conform with
chapter 3, these temporary regulations
provide that reliance on a pre-FATCA
Form W-38 is limited to international
organizations as defined under chapter
3 and under section 7701 (a)(18).

2. Identification of U.S. Persons—In
General

Under chapter 4, a withholding agent
must treat certain payees as U.S.
persons. In order to clarify a potential
ambiguity, these temporary regulations
provide that foreign branches of U.S.
persons and FFIs that have elected to be
treated as U.S. persons under section
953(d) (despite the fact that such FFIs
may not be U.S. persons for other
purposes of chapter 4) should be treated
as U.S. persons by a withholding agent
if the withholding agent has a valid
Form W-9, “Request for Taxpayer
Identification Number and
Certification,” from the payee or is
required to presume that the payee is a
U.S. person. This reduces burden
because FFIs that have elected to be
treated as U.S. persons under section
953(d) are generally treated as U.S.
persons under chapter 3 and would
need to provide a Form W—9 in
connection with payments subject to
chapter 3 withholding and reporting.

3. Identification of U.S. Persons—
Preexisting Obligations

The final regulations provide that a
withholding agent (other than a

participating FFI or registered deemed-
compliant FFI) that makes a payment
with respect to a preexisting obligation
may treat a payee as a U.S. person if it
previously reviewed a Form W-9 or
other documentation that established
that the payee is a U.S. person and
established that the payee is an exempt
recipient for purposes of chapter 61.
Comments from U.S. withholding agents
indicated that the burden of
documenting such payees that have
previously been classified as U.S.
persons is both significant and
disproportionate to the benefits of
obtaining documentation of U.S. status.
In response to these comments, these
temporary regulations modify the final
regulations to allow withholding agents
(other than a participating FFI or
registered deemed-compliant FFI) to
treat the payee of a payment with
respect to a preexisting obligation as a
U.S. person if the withholding agent has
previously classified the payee as a U.S.
person for purposes of chapters 3 or 61
and established (through documentation
or the application of the rules in

§ 1.6049-4(c)(1)(ii)) that the payee is an
exempt recipient for purposes of chapter

4. Identification of Participating FFIs
and Registered Deemed-Compliant FFIs

The final regulations generally
provide that a withholding agent may
only treat a payee as a participating FFI
or registered deemed-compliant FFI if
the withholding agent receives an
appropriate withholding certificate and
a GIIN. The final regulations also
provide a transitional rule for when
withholding agents may treat payments
made prior to January 1, 2017, with
respect to a preexisting obligation, as
made to a payee that is a participating
FFI or registered deemed-compliant FFI.
Under this rule the payee only needs to
provide the withholding agent with its
GIIN (which the withholding agent must
verify) and indicate whether the FFI is
a participating FFI or a registered
deemed-compliant FFIL. After further
consideration and to coordinate with
the rules under chapters 3 and 61, these
temporary regulations modify the final
regulations to provide that in such cases
the payee must also have provided the
withholding agent with a pre-FATCA
Form W-8, as payees that receive U.S.
source FDAP income would have
already been required to provide a
withholding certificate to a withholding
agent. These temporary regulations
further clarify the final regulations such
that, when a participating FFI or a
registered deemed-compliant FFI has a
branch (including a disregarded entity
of the FFI) that is located outside of the

FFI’s country of residence and receives
the payment, the GIIN of the branch (or
disregarded entity) must be disclosed on
the withholding certificate.

5. Identification of Excepted NFFEs—
Identifying a Direct Reporting NFFE,
Identifying a Sponsored Direct
Reporting NFFE, and Identification of
an Excepted Inter-Affiliate FFI

These temporary regulations provide
that direct reporting NFFEs and
sponsored direct reporting NFFEs
qualify as excepted NFFEs. Consistent
with this change, these temporary
regulations add to the final regulations
identification rules with respect to
direct reporting NFFEs and sponsored
direct reporting NFFEs. Additionally,
under the final regulations, a financial
institution does not include certain
foreign entities that are considered
excepted inter-affiliate FFIs. One of the
requirements for such an entity is that
it does not receive payments from, or
hold an account with, a withholding
agent other than a member of its
expanded affiliated group. Comments
requested that such entities be
permitted to hold bank accounts with
certain non-U.S. persons outside of the
expanded affiliated group. The
temporary regulations modify the final
regulations with respect to an excepted
inter-affiliate FFI to allow such FFIs to
hold depository accounts to pay for
expenses in the country in which the
FFI is operating and that are maintained
within the same country. Accordingly,
conforming changes have also been
made by these temporary regulations to
add identification rules with respect to
an excepted inter-affiliate FFI. An
identification rule was not necessary
under the final regulations because an
excepted inter-affiliate FFI was not
allowed to hold an account with a
withholding agent other than a member
of its expanded affiliated group.

E. Standards of Knowledge
1. GIIN Verification

The final regulations provide that,
under certain circumstances, a
withholding agent has reason to know
that a payee is not a financial
institution. To clarify a potential
ambiguity, these temporary regulations
provide that a withholding agent has
reason to know that a withholdable
payment is being made to a limited
branch of a participating or registered
deemed-compliant FFI when it is
directed to make payment to an address
of the FFI in a jurisdiction other than
the address of the participating FFI or
registered deemed-compliant FFI (or
branch of such FFI) that is identified as
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the FFI (or branch of such FFI) that is
supposed to receive the payment. These
temporary regulations further provide
special rules regarding a direct reporting
NFFE and a sponsored direct reporting
NFFE’s claim of chapter 4 status.

2. Reason to Know

Under chapter 4, a withholding agent
may not rely on an FFI's claim of
chapter 4 status if the withholding agent
has reason to know that such claim is
unreliable or incorrect. Under the final
regulations, the withholding agent is
required to review information used to
satisfy AML due diligence requirements
in determining whether a claim of
chapter 4 status was unreliable or
incorrect. In response to comments,
these temporary regulations modify the
final regulations such that when a
withholding agent has classified a
person by business type for AML due
diligence or another regulatory purpose
(other than for a tax purpose) that
requires the withholding agent to
periodically monitor or update the
classification, the withholding agent
will have reason to know that
information contained in its account
files conflicts with the person’s claim of
chapter 4 status only if the classification
recorded by the withholding agent is
inconsistent with the chapter 4 status
claimed. Comments also requested
additional time to review the
information collected for AML due
diligence because it is typically gathered
and stored by a different department or
division of the withholding agent and is
not linked to the customers’ account
files. These temporary regulations adopt
this comment and allow 30 days to
review information collected for AML
due diligence for new accounts.

The final regulations also provide due
diligence requirements with respect to
U.S. indicia of account holders for
payments made with respect to
preexisting obligations. After further
consideration, the temporary regulations
modify these provisions such that the
U.S. indicia-based due diligence
requirements generally do not apply to
a withholding agent that has previously
documented an account for purposes of
chapter 3 or chapter 61. However, under
the temporary regulations, a
withholding agent that applies the
limits on reason to know described in
chapter 3 or chapter 61 must review for
U.S. indicia any additional
documentation upon which the
withholding agent is relying to
determine the chapter 4 status of the
person. A cross-reference in §1.1471—
3(e)(4)(viii)(A)(4) has also been
corrected.

F. Presumptions Regarding Chapter 4
Status of the Person Receiving the
Payment in the Absence of
Documentation

The Treasury Department and the IRS
intend for the chapter 4 presumption
rules for determining the status of a
person as an individual or an entity and
as U.S. or foreign to be identical to the
presumption rules in chapters 3 and 61.
To ensure coordination of these rules,
these temporary regulations modify the
final regulations by cross-referencing
the presumption rules under chapter 3,
rather than restating the rules in detail.
This change ensures coordination
between the presumption rules in
chapter 3 and chapter 4 in the event that
the chapter 3 presumption rules are
modified.

V. Comments and Changes to §1.1471-
4—FF1 Agreement

A. Withholding Requirements

1. Satisfaction of Withholding
Requirements—Election To Withhold
Under Section 3406

As announced in Notice 2013-69,
these temporary regulations modify the
final regulations to coordinate
withholding under chapter 4 and
backup withholding under section 3406.
Under § 1.1474-6(f), a participating FFI
that makes a withholdable payment that
is also a reportable payment to a
recalcitrant account holder is not
required to apply backup withholding
under section 3406 if it withholds on
the payment under chapter 4. A
reportable payment that is not subject to
withholding under chapter 4 remains
subject to backup withholding under
section 3406. Additionally, these
temporary regulations provide under
§ 1.1471-4(b)(3)(iii) that a participating
FFI may satisfy its chapter 4
withholding obligations for a
withholdable payment that is a
reportable payment made to a
recalcitrant account holder that is a U.S.
non-exempt recipient subject to backup
withholding if the participating FFI
elects for backup withholding under
section 3406 to apply (rather than
withholding under chapter 4 with
regard to such payees). A participating
FFI will not be able to make the election
to backup withhold under § 1.1471-
4(b)(3)(iii) unless it is able to report on
th