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High-Cost Mortgage and
Homeownership Counseling
Amendments to the Truth in Lending
Act (Regulation Z) and
Homeownership Counseling
Amendments to the Real Estate
Settlement Procedures Act
(Regulation X)

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Final rule; official
interpretations.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau) issues this
final rule to implement the Dodd-Frank
Wall Street Reform and Consumer
Protection Act’s amendments to the
Truth in Lending Act and the Real
Estate Settlement Procedures Act. The
final rule amends Regulation Z (Truth in
Lending) by expanding the types of
mortgage loans that are subject to the
protections of the Home Ownership and
Equity Protections Act of 1994
(HOEPA), revising and expanding the
tests for coverage under HOEPA, and
imposing additional restrictions on
mortgages that are covered by HOEPA,
including a pre-loan counseling
requirement. The final rule also amends
Regulation Z and Regulation X (Real
Estate Settlement Procedures Act) by
imposing certain other requirements
related to homeownership counseling,
including a requirement that consumers
receive information about
homeownership counseling providers.
DATES: The rule is effective January 10,
2014.

FOR FURTHER INFORMATION CONTACT:
Richard Arculin and Courtney Jean,
Counsels; and Pavneet Singh, Senior
Counsel, Office of Regulations, at (202)
435-7700.

SUPPLEMENTARY INFORMATION:
I. Summary of Final Rule

The Home Ownership and Equity
Protection Act (HOEPA) was enacted in
1994 as an amendment to the Truth in
Lending Act (TILA) to address abusive
practices in refinancing and home-
equity mortgage loans with high interest
rates or high fees. Loans that meet
HOEPA'’s high-cost coverage tests are
subject to special disclosure
requirements and restrictions on loan
terms, and borrowers in high-cost

mortgages ! have enhanced remedies for
violations of the law. The provisions of
TILA, including HOEPA, are
implemented in the Bureau’s Regulation
7.2

In response to the recent mortgage
crisis, Congress amended HOEPA
through the Dodd-Frank Wall Street
Reform and Consumer Protection Act
(Dodd-Frank Act) in order to expand the
coverage of HOEPA and add protections
for high-cost mortgages, including a
requirement that borrowers receive
homeownership counseling before
obtaining a high-cost mortgage. In
addition, several provisions of the
Dodd-Frank Act also require or
encourage consumers to obtain
homeownership counseling for other
types of loans. The Bureau is finalizing
this rule to implement the HOEPA and
homeownership counseling-related
requirements.

Scope of HOEPA Coverage

The final rule implements the Dodd-
Frank Act’s amendments that expanded
the universe of loans potentially
covered by HOEPA. Under the final
rule, most types of mortgage loans
secured by a consumer’s principal
dwelling, including purchase-money
mortgages, refinances, closed-end home-
equity loans, and open-end credit plans
(i.e., home equity lines of credit or
HELOCS) are potentially subject to
HOEPA coverage. The final rule retains
the exemption from HOEPA coverage
for reverse mortgages. In addition, the
final rule adds exemptions from HOEPA
coverage for three types of loans that the
Bureau believes do not present the same
risk of abuse as other mortgage loans:
loans to finance the initial construction
of a dwelling, loans originated and
financed by Housing Finance Agencies,
and loans originated through the United
States Department of Agriculture’s
(USDA) Rural Housing Service section
502 Direct Loan Program.

Revised HOEPA Coverage Tests

The final rule implements the Dodd-
Frank Act’s revisions to HOEPA'’s
coverage tests by providing that a
transaction is a high-cost mortgage if
any of the following tests is met:

e The transaction’s annual percentage
rate (APR) exceeds the applicable
average prime offer rate by more than

1 Mortgages covered by the HOEPA amendments
have been referred to as “HOEPA loans,” “Section
32 loans,” or “high-cost mortgages.” The Dodd-
Frank Act now refers to these loans as “high-cost
mortgages.” See Dodd-Frank Act section 1431; TILA
section 103(bb). For simplicity and consistency, this
final rule uses the term ‘“‘high-cost mortgages” to
refer to mortgages covered by the HOEPA
amendments.

212 CFR part 1026.

6.5 percentage points for most first-lien
mortgages, or by more than 8.5
percentage points for a first mortgage if
the dwelling is personal property and
the transaction is for less than $50,000;
¢ The transaction’s APR exceeds the
applicable average prime offer rate by
more than 8.5 percentage points for
subordinate or junior mortgages;

e The transaction’s points and fees
exceed 5 percent of the total transaction
amount or, for loans below $20,000, the
lesser of 8 percent of the total
transaction amount or $1,000 (with the
dollar figures also adjusted annually for
inflation); or

e The credit transaction documents
permit the creditor to charge or collect
a prepayment penalty more than 36
months after transaction closing or
permit such fees or penalties to exceed,
in the aggregate, more than 2 percent of
the amount prepaid.

The final rule also provides guidance
on how to apply the various coverage
tests, such as how to determine the
applicable average prime offer rate and
how to calculate points and fees.

Restrictions on Loan Terms

The final rule also implements new
Dodd-Frank Act restrictions and
requirements concerning loan terms and
origination practices for mortgages that
fall within HOEPA'’s coverage test. For
example:

¢ Balloon payments are generally
banned, unless they are to account for
the seasonal or irregular income of the
borrower, they are part of a short-term
bridge loan, or they are made by
creditors meeting specified criteria,
including operating predominantly in
rural or underserved areas.

e Creditors are prohibited from
charging prepayment penalties and
financing points and fees.

o Late fees are restricted to four
percent of the payment that is past due,
fees for providing payoff statements are
restricted, and fees for loan modification
or payment deferral are banned.

e Creditors originating HELOCs are
required to assess consumers’ ability to
repay. (Creditors originating high-cost,
closed-end credit transactions already
are required to assess consumers’ ability
to repay under the Bureau’s 2013
Ability-to-repay (ATR) Final Rule
addressing a Dodd-Frank Act
requirement that creditors determine
that a consumer is able to repay a
mortgage loan.)

¢ Creditors and mortgage brokers are
prohibited from recommending or
encouraging a consumer to default on a
loan or debt to be refinanced by a high-
cost mortgage.
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¢ Before making a high-cost mortgage,
creditors are required to obtain
confirmation from a federally certified
or approved homeownership counselor
that the consumer has received
counseling on the advisability of the
mortgage.

Other Counseling-Related Requirements

The final rule implements two
additional Dodd-Frank Act
homeownership counseling-related
provisions that are not amendments to
HOEPA.

e The final rule requires lenders to
provide a list of homeownership
counseling organizations to consumers
within three business days after they
apply for a mortgage loan, with the
exclusion of reverse mortgages and
mortgage loans secured by a timeshare.
The final rule requires the lender to
obtain the list from either a Web site
that will be developed by the Bureau or
data that will made available by the
Bureau or the Department of Housing
and Urban Development (HUD) for
compliance with this requirement.

¢ The final rule implements a new
requirement under TILA that creditors
must obtain confirmation that a first-
time borrower has received
homeownership counseling from a
federally certified or approved
homeownership counselor or
counseling organization before making a
loan that provides for or permits
negative amortization to the borrower.

Effective Date
The rule is effective January 10, 2014.

II. Background
A. HOEPA

HOEPA was enacted as part of the
Riegle Community Development and
Regulatory Improvement Act of 1994,
Public Law 103-325, 108 Stat. 2160, in
response to evidence concerning
abusive practices in mortgage loan
refinancing and home-equity lending.3
The statute did not apply to purchase-
money mortgages or reverse mortgages
but covered other closed-end mortgage
credit, e.g., refinances and closed-end
home equity loans. Coverage was
triggered where a loan’s APR exceeded
comparable Treasury securities by
specified thresholds for particular loan
types, or where points and fees
exceeded 8 percent of the total loan
amount or a dollar threshold.

For high-cost mortgages meeting
either of those thresholds, HOEPA
required lenders to provide special pre-
closing disclosures, restricted

3HOEPA amended TILA by adding new sections
103(aa) and 129, 15 U.S.C. 1602(aa) and 1639.

prepayment penalties and certain other
loan terms, and regulated various lender
practices, such as extending credit
without regard to a consumer’s ability to
repay the loan. HOEPA also provided a
mechanism for consumers to rescind
covered loans that included certain
prohibited terms and to obtain higher
damages than are allowed for other
types of TILA violations, including
finance charges and fees paid by the
consumer. Finally, HOEPA amended
TILA section 131, 15 U.S.C. 1641, to
provide for increased liability to
purchasers of high cost mortgages.
Purchasers and assignees of loans not
covered by HOEPA generally are liable
only for violations of TILA which are
apparent on the face of the disclosure
statements, whereas purchasers of high
cost mortgages generally are subject to
all claims and defenses against the
original creditor with respect to the
mortgage.

The Board of Governors of the Federal
Reserve System (Board) first issued
regulations implementing HOEPA in
1995. See 60 FR 15463 (March 24,
1995). The Board published additional
significant changes in 2001 that lowered
HOEPA'’s APR trigger for first-lien
mortgage loans, expanded the definition
of points and fees to include the cost of
optional credit insurance and debt
cancellation premiums, and enhanced
the restrictions associated with high
cost mortgages. See 66 FR 65604 (Dec.
20, 2001). In 2008, the Board exercised
its authority under HOEPA to require
certain consumer protections
concerning a consumer’s ability to
repay, prepayment penalties, and
escrow accounts for taxes and insurance
for a new category of “higher-priced
mortgage loans” with APRs that are
lower than those prescribed for high
cost mortgages but that nevertheless
exceed the average prime offer rate by
prescribed amounts. 73 FR 44522 (July
30, 2008) (the 2008 HOEPA Final Rule).

Historically, the Board’s Regulation Z,
12 CFR part 226, has implemented
TILA, including HOEPA. Pursuant to
the Dodd-Frank Act, general rulemaking
authority for TILA, including HOEPA,
transferred from the Board to the Bureau
on July 21, 2011. See sections 1061,
1096, and 1100A(2) of the Dodd-Frank
Act. Accordingly, the Bureau published
for public comment an interim final rule
establishing a new Regulation Z, 12 CFR
part 1026, implementing TILA (except
with respect to persons excluded from
the Bureau’s rulemaking authority by
section 1029 of the Dodd-Frank Act). 76
FR 79768 (Dec. 22, 2011). This rule did
not impose any new substantive
obligations but did make technical,
conforming, and stylistic changes to

reflect the transfer of authority and
certain other changes made by the
Dodd-Frank Act. The Bureau’s
Regulation Z took effect on December
30, 2011. Sections 1026.31, 1026.32, and
1026.34 of the Bureau’s Regulation Z
implement the HOEPA provisions of
TILA.

B. RESPA

Congress enacted the Real Estate
Settlement Procedures Act (RESPA), 12
U.S.C. 2601 et seq., in 1974 to provide
consumers with greater and timelier
information on the nature and costs of
the residential real estate settlement
process and to protect consumers from
unnecessarily high settlement charges,
including through the use of disclosures
and the prohibition of kickbacks and
referral fees. RESPA’s disclosure
requirements generally apply to
“settlement services” for “federally
related mortgage loans,” a term that
includes virtually any purchase-money
or refinance loan secured by a first or
subordinate lien on one-to-four family
residential real property. 12 U.S.C.
2602(1). Section 5 of RESPA generally
requires that lenders provide applicants
for federally related mortgage loans a
home-buying information booklet
containing information about the nature
and costs of real estate settlement
services and a good faith estimate of
charges the borrower is likely to incur
during the settlement process. Id. at
2604. The booklet and good faith
estimate must be provided not later than
three business days after the lender
receives an application, unless the
lender denies the application for credit
before the end of the three-day period.
Id. at 2604(d).

Historically, Regulation X of the
Department of Housing and Urban
Development (HUD), 24 CFR part 3500,
has implemented RESPA. The Dodd-
Frank Act transferred rulemaking
authority for RESPA to the Bureau,
effective July 21, 2011. See sections
1061 and 1098 of the Dodd-Frank Act.
Pursuant to the Dodd-Frank Act and
RESPA, as amended, the Bureau
published for public comment an
interim final rule establishing a new
Regulation X, 12 CFR part 1024,
implementing RESPA. 76 FR 78978
(Dec. 20, 2011). This rule did not
impose any new substantive obligations
but did make certain technical,
conforming, and stylistic changes to
reflect the transfer of authority and
certain other changes made by the
Dodd-Frank Act. The Bureau’s
Regulation X took effect on December
30, 2011.
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C. The Dodd-Frank Act

Congress enacted the Dodd-Frank Act
after a cycle of unprecedented
expansion and contraction in the
mortgage market sparked the most
severe U.S. recession since the Great
Depression.# The Dodd-Frank Act
created the Bureau and consolidated
various rulemaking and supervisory
authorities in the new agency, including
the authority to implement TILA
(including HOEPA) and RESPA.5 At the
same time, Congress significantly
amended the statutory requirements
governing mortgage practices with the
intent to restrict the practices that
contributed to the crisis.

As part of these changes, sections
1431 through 1433 of the Dodd-Frank
Act significantly amended HOEPA to
expand the types of loans potentially
subject to HOEPA coverage, to revise the
triggers for HOEPA coverage, and to
strengthen and expand the restrictions
that HOEPA imposes on those
mortgages.® Several provisions of the
Dodd-Frank Act also require and
encourage consumers to obtain
homeownership counseling. Sections
1433(e) and 1414 require creditors to
obtain confirmation that a borrower has
obtained counseling from a federally
approved counselor prior to extending a
high-cost mortgage under HOEPA or (in
the case of first-time borrowers) a
negative amortization loan. The Dodd-
Frank Act also amended RESPA to
require distribution of a housing
counselor list as part of the general
mortgage application process. The
Bureau is finalizing this rule to
implement the HOEPA and
homeownership counseling-related
requirements.

D. The Market for High-Cost Mortgages

Since the enactment of HOEPA,
originations of mortgages covered by
HOEPA have accounted for an
extremely small percentage of the
market. This may be due to a variety of

4 For more discussion of the mortgage market, the
financial crisis, and mortgage origination generally,
see the Bureau’s 2013 ATR Final Rule.

5 Sections 1011 and 1021 of title X of the Dodd-
Frank Act, the “Consumer Financial Protection
Act,” Public Law 111-203, sec. 1001-1100H, 124
Stat. 1375 (2010) (codified at 12 U.S.C. 5491, 5511).
The Consumer Financial Protection Act is
substantially codified at 12 U.S.C. 5481-5603.

6 As amended, the HOEPA provisions of TILA
will be codified at 15 U.S.C. 1602(bb) and 1639. The
Bureau notes that the Dodd-Frank Act amended
existing TILA section 103(aa) and renumbered it as
section 103(bb), 15 U.S.C. 1602(bb). See
§1100A(1)(A) of the Dodd-Frank Act. This proposal
generally references TILA section 103(aa) to refer to
the pre-Dodd-Frank Act provision, which is in
effect until the Dodd-Frank Act’s amendments take
effect, and TILA section 103(bb) to refer to the
amended and renumbered provision.

factors, including the fact that HOEPA’s
coverage thresholds were set relatively
high, HOEPA'’s assignee liability
provisions make the loans relatively
unattractive to secondary market
investors, and general compliance
burden and perceived stigma. Data
collected under the Home Mortgage
Disclosure Act (HMDA), 12 U.S.C. 2801
et seq., further indicate that the
percentage share of high-cost mortgages
has generally been declining since 2004,
the first year that HMDA reporters were
required to identify high-cost mortgages.
Between 2004 and 2011, high-cost
mortgages typically comprised about 0.2
percent of HMDA-reporters’ originations
of refinance or home-improvement
loans secured by a one-to-four family
home (the class of mortgages generally
covered by HOEPA). This percentage
peaked at 0.45 percent in 2005 when, of
about 8.0 million originations of such
loans, there were approximately 36,000
high-cost mortgages reported in HMDA.
The percentage fell to 0.05 percent by
2011 when nearly 2,400 high-cost
mortgages were reported compared with
roughly 4.5 million refinance or home-
improvement loans secured by a one- to
four-family home.

Similarly, the number of HMDA-
reporting creditors that originate high-
cost mortgages is relatively small. From
2004 through 2009, between 1,000 to
2,000 creditors that report under HMDA
(between 12 to 22 percent of HMDA-
reporters in a given year) reported
extending high-cost mortgages. In each
year between 2004 and 2011, the vast
majority of creditors—roughly 80-90
percent of those that made any high-cost
mortgages and 96 percent or more of all
HMDA reporters—made fewer than 10
high-cost mortgages. In 2010, only about
650 creditors reported any high-cost
mortgages. In 2011 fewer than 600
creditors, or roughly 8 percent of HMDA
filers, reported originating any high-cost
mortgages, and about 50 creditors
accounted for over half of 2011 HOEPA
originations. As discussed above, the
Dodd-Frank Act expanded the types of
loans potentially covered by HOEPA by
including purchase-money mortgages
and HELOCs and also lowering the
coverage thresholds. Notwithstanding
this expansion, the Bureau believes that
HOEPA lending will continue to
constitute a small percentage of the
mortgage lending market. See part VII
below for a detailed discussion of the
likely impact of the Bureau’s
implementation of the Dodd-Frank Act
amendments on HOEPA lending.

III. Summary of the Rulemaking
Process

A. The Bureau’s Proposal

The Bureau issued for public
comment its proposal to amend
Regulation Z to implement the Dodd-
Frank Act amendments to HOEPA on
July 9, 2012. This proposal was
published in the Federal Register on
August 15, 2012. See 77 FR 49090
(August 15, 2012) (2012 HOEPA
Proposal or the proposal). The proposal
also would have implemented certain
homeownership counseling-related
requirements that Congress adopted in
the Dodd-Frank Act, that are not
amendments to HOEPA.

The proposal would have
implemented the Dodd-Frank Act’s
amendments that expanded the universe
of loans potentially covered by HOEPA
to include most types of mortgage loans
secured by a consumer’s principal
dwelling. Reverse mortgages continued
to be excluded. The proposal also would
have implemented the Dodd-Frank Act’s
amendments to HOEPA’s coverage tests,
including adding a new threshold for
prepayment penalties, and would have
provided guidance on how to apply the
coverage tests. In addition, the proposed
rule also would have implemented new
Dodd-Frank Act restrictions and
requirements concerning loan terms and
origination practices for high-cost
mortgages.

With respect to homeownership
counseling-related requirements that are
not amendments to HOEPA, under the
proposal, lenders generally would have
been required to distribute a list of five
homeownership counselors or
counseling organizations to a consumer
applying for a federally related mortgage
loan within three business days after
receiving the consumer’s application.
The proposal also would have
implemented a new requirement that
first-time borrowers receive
homeownership counseling before
taking out a negative amortization loan.

B. Comments and Outreach

The Bureau received over 150
comments on its proposal from, among
others, consumer groups, industry trade
associations, banks, community banks,
credit unions, financial companies,
State housing finance authorities,
counseling associations and
intermediaries, a State Attorney
General’s office, and individual
consumers and academics. In addition,
after the close of the original comment
period, various interested parties
including industry and consumer group
commenters were required to submit
written summaries of ex parte
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communications with the Bureau,
consistent with the Bureau’s policy.?
Materials submitted were filed in the
record and are publicly available at
http://www.regulations.gov. With the
exception of comments addressing
proposed mitigating measures to
account for a more inclusive finance
charge, these comments and ex parte
communications are discussed below in
the section-by-section analysis of the
final rule.

As discussed in further detail below,
the Bureau sought comment in its
HOEPA proposal on whether to adopt
certain adjustments or mitigating
measures in its HOEPA implementing
regulations if it were to adopt a broader
definition of “finance charge” under
Regulation Z. The Bureau has since
published a notice in the Federal
Register making clear that it will defer
its decision whether to adopt the more
inclusive finance charge proposal, and
therefore any implementation thereof,
until it finalizes the its proposal to
TILA-RESPA Proposal, which is
planned for later in 2013. 77 FR 54843
(Sept. 6, 2012). Accordingly, this final
rule is deferring discussion of any
comments addressing proposed
mitigating measures to account for a
more inclusive finance charge under
HOEPA.

The Bureau has carefully considered
the comments and ex parte
communications and has decided to
modify the proposal in certain respects
and adopt the final rules as described
below in the section-by-section analysis.

C. Other Rulemakings

In addition to this final rule, the
Bureau is adopting several other final
rules and issuing one proposal, all
relating to mortgage credit to implement
requirements of title XIV of the Dodd-
Frank Act. The Bureau is also issuing a
final rule jointly with other Federal
agencies to implement requirements for
mortgage appraisals in title XIV. Each of
the final rules follows a proposal issued
in 2011 by the Board or in 2012 by the
Bureau alone or jointly with other
Federal agencies. Collectively, these
proposed and final rules are referred to
as the Title XIV Rulemakings.

o Ability-to-Repay: The Bureau is
finalizing a rule, following a May 2011
proposal issued by the Board (the
Board’s 2011 ATR Proposal),? to
implement provisions of the Dodd-
Frank Act (1) requiring creditors to

7 The Bureau’s policy regarding ex parte
communications can be found at http://files.
consumerfinance.gov/f/2011/08/Bulletin_
20110819 ExPartePresentationsRulemaking
Proceedings.pdyf.

876 FR 27390 (May 11, 2011).

determine that a consumer has a
reasonable ability to repay covered
mortgage loans and establishing
standards for compliance, such as by
making a “qualified mortgage,” and (2)
establishing certain limitations on
prepayment penalties, pursuant to TILA
section 129C as established by Dodd-
Frank Act sections 1411, 1412, and
1414. 15 U.S.C. 1639c. The Bureau’s
final rule is referred to as the 2013 ATR
Final Rule. Simultaneously with the
2013 ATR Final Rule, the Bureau is
issuing a proposal to amend the final
rule implementing the ability-to-repay
requirements, including by the addition
of exemptions for certain nonprofit
creditors and certain homeownership
stabilization programs and a definition
of a “qualified mortgage” for certain
loans made and held in portfolio by
small creditors (the 2013 ATR
Concurrent Proposal). The Bureau
expects to act on the 2013 ATR
Concurrent Proposal on an expedited
basis, so that any exceptions or
adjustments to the 2013 ATR Final Rule
can take effect simultaneously with that
rule.

e Escrows: The Bureau is finalizing a
rule, following a March 2011 proposal
issued by the Board (the Board’s 2011
Escrows Proposal),® to implement
certain provisions of the Dodd-Frank
Act expanding on existing rules that
require escrow accounts to be
established for higher-priced mortgage
loans and creating an exemption for
certain loans held by creditors operating
predominantly in rural or underserved
areas, pursuant to TILA section 129D as
established by Dodd-Frank Act sections
1461. 15 U.S.C. 1639d. The Bureau’s
final rule is referred to as the 2013
Escrows Final Rule.

o Servicing: Following its August
2012 proposals (the 2012 RESPA
Servicing Proposal and 2012 TILA
Servicing Proposal),° the Bureau is
adopting final rules to implement Dodd-
Frank Act requirements regarding force-
placed insurance, error resolution,
information requests, and payment
crediting, as well as requirements for
mortgage loan periodic statements and
adjustable-rate mortgage reset
disclosures, pursuant to section 6 of
RESPA and sections 128, 128A, 129F,
and 129G of TILA, as amended or
established by Dodd-Frank Act sections
1418, 1420, 1463, and 1464. 12 U.S.C.
2605; 15 U.S.C. 1638, 1638a, 1639f, and
1639g. The Bureau also is finalizing
rules on early intervention for troubled
and delinquent borrowers, and loss

976 FR 11598 (Mar. 2, 2011).
1077 FR 57200 (Sept. 17, 2012) (RESPA); 77 FR
57318 (Sept. 17, 2012) (TILA).

mitigation procedures, pursuant to the
Bureau’s authority under section 6 of
RESPA, as amended by Dodd-Frank Act
section 1463, to establish obligations for
mortgage servicers that it finds to be
appropriate to carry out the consumer
protection purposes of RESPA, and its
authority under section 19(a) of RESPA
to prescribe rules necessary to achieve
the purposes of RESPA. The Bureau’s
final rule under RESPA with respect to
mortgage servicing also establishes
requirements for general servicing
standards policies and procedures and
continuity of contact pursuant to its
authority under section 19(a) of RESPA.
The Bureau’s final rules are referred to
as the 2013 RESPA Servicing Final Rule
and the 2013 TILA Servicing Final Rule,
respectively.

e Loan Originator Compensation:
Following its August 2012 proposal (the
2012 Loan Originator Proposal),1? the
Bureau is issuing a final rule to
implement provisions of the Dodd-
Frank Act requiring certain creditors
and loan originators to meet certain
duties of care, including qualification
requirements; requiring the
establishment of certain compliance
procedures by depository institutions;
prohibiting loan originators, creditors,
and the affiliates of both from receiving
compensation in various forms
(including based on the terms of the
transaction) and from sources other than
the consumer, with specified
exceptions; and establishing restrictions
on mandatory arbitration and financing
of single premium credit insurance,
pursuant to TILA sections 129B and
129C as established by Dodd-Frank Act
sections 1402, 1403, and 1414(a). 15
U.S.C. 1639b, 1639c. The Bureau’s final
rule is referred to as the 2013 Loan
Originator Final Rule.

e Appraisals: The Bureau, jointly
with other Federal agencies,!2 is issuing
a final rule implementing Dodd-Frank
Act requirements concerning appraisals
for higher-risk mortgages, pursuant to
TILA section 129H as established by
Dodd-Frank Act section 1471. 15 U.S.C.
1639h. This rule follows the agencies’
August 2012 joint proposal (the 2012
Interagency Appraisals Proposal).1? The
agencies’ joint final rule is referred to as
the 2013 Interagency Appraisals Final
Rule. In addition, following its August
2012 proposal (the 2012 ECOA

1177 FR 55272 (Sept. 7, 2012).

12 Specifically, the Board of Governors of the
Federal Reserve System, the Office of the
Comptroller of the Currency, the Federal Deposit
Insurance Corporation, the National Credit Union
Administration, and the Federal Housing Finance
Agency.

1377 FR 54722 (Sept. 5, 2012).
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Appraisals Proposal),’4 the Bureau is
issuing a final rule to implement
provisions of the Dodd-Frank Act
requiring that creditors provide
applicants with a free copy of written
appraisals and valuations developed in
connection with applications for loans
secured by a first lien on a dwelling,
pursuant to section 701(e) of the Equal
Credit Opportunity Act (ECOA) as
amended by Dodd-Frank Act section
1474. 15 U.S.C. 1691(e). The Bureau’s
final rule is referred to as the 2013
ECOA Appraisals Final Rule.

The Bureau is not at this time
finalizing proposals concerning various
disclosure requirements that were
added by title XIV of the Dodd-Frank
Act, integration of mortgage disclosures
under TILA and RESPA, or a simpler,
more inclusive definition of the finance
charge for purposes of disclosures for
closed-end credit transactions under
Regulation Z. The Bureau expects to
finalize these proposals and to consider
whether to adjust regulatory thresholds
under the Title XIV Rulemakings in
connection with any change in the
calculation of the finance charge later in
2013, after it has completed quantitative
testing, and any additional qualitative
testing deemed appropriate, of the forms
that it proposed in July 2012 to combine
TILA mortgage disclosures with the
good faith estimate (RESPA GFE) and
settlement statement (RESPA settlement
statement) required under the Real
Estate Settlement Procedures Act,
pursuant to Dodd-Frank Act section
1032(f) and sections 4(a) of RESPA and
105(b) of TILA, as amended by Dodd-
Frank Act sections 1098 and 1100A,
respectively (the 2012 TILA-RESPA
Proposal).15 Accordingly, the Bureau
already has issued a final rule delaying
implementation of various affected title
XIV disclosure provisions.1® The
Bureau’s approaches to coordinating the
implementation of the Title XIV
Rulemakings and to the finance charge
proposal are discussed in turn below.

Coordinated Implementation of Title
XIV Rulemakings

As noted in all of its foregoing
proposals, the Bureau regards each of
the Title XIV Rulemakings as affecting
aspects of the mortgage industry and its
regulations. Accordingly, as noted in its
proposals, the Bureau is coordinating
carefully the Title XIV Rulemakings,
particularly with respect to their
effective dates. The Dodd-Frank Act
requirements to be implemented by the
Title XIV Rulemakings generally will

1477 FR 50390 (Aug. 21, 2012).
1577 FR 51116 (Aug. 23, 2012).
1677 FR 70105 (Nov. 23, 2012).

take effect on January 21, 2013, unless
final rules implementing those
requirements are issued on or before
that date and provide for a different
effective date. See Dodd-Frank Act
section 1400(c), 15 U.S.C. 1601 note. In
addition, some of the Title XIV
Rulemakings are to take effect no later
than one year after they are issued. Id.

The comments on the appropriate
implementation date for this final rule
are discussed in detail below in part VI
of this notice. In general, however,
consumer advocates requested that the
Bureau put the protections in the Title
XIV Rulemakings into effect as soon as
practicable. In contrast, the Bureau
received some industry comments
indicating that implementing so many
new requirements at the same time
would create a significant cumulative
burden for creditors. In addition, many
commenters also acknowledged the
advantages of implementing multiple
revisions to the regulations in a
coordinated fashion.1” Thus, a tension
exists between coordinating the
adoption of the Title XIV Rulemakings
and facilitating industry’s
implementation of such a large set of
new requirements. Some have suggested
that the Bureau resolve this tension by
adopting a sequenced implementation,
while others have requested that the
Bureau simply provide a longer
implementation period for all of the
final rules.

The Bureau recognizes that many of
the new provisions will require
creditors to make changes to automated
systems and, further, that most
administrators of large systems are
reluctant to make too many changes to
their systems at once. At the same time,
however, the Bureau notes that the
Dodd-Frank Act established virtually all
of these changes to institutions’
compliance responsibilities, and
contemplated that they be implemented
in a relatively short period of time. And,
as already noted, the extent of
interaction among many of the Title XIV

17 Of the several final rules being adopted under
the Title XIV Rulemakings, six entail amendments
to Regulation Z, with the only exceptions being the
2013 RESPA Servicing Final Rule (Regulation X)
and the 2013 ECOA Appraisals Final Rule
(Regulation B); the 2013 HOEPA Final Rule also
amends Regulation X, in addition to Regulation Z.
The six Regulation Z final rules involve numerous
instances of intersecting provisions, either by cross-
references to each other’s provisions or by adopting
parallel provisions. Thus, adopting some of those
amendments without also adopting certain other,
closely related provisions would create significant
technical issues, e.g., new provisions containing
cross-references to other provisions that do not yet
exist, which could undermine the ability of
creditors and other parties subject to the rules to
understand their obligations and implement
appropriate systems changes in an integrated and
efficient manner.

Rulemakings necessitates that many of
their provisions take effect together.
Finally, notwithstanding commenters’
expressed concerns for cumulative
burden, the Bureau expects that
creditors actually may realize some
efficiencies from adapting their systems
for compliance with multiple new,
closely related requirements at once,
especially if given sufficient overall
time to do so.

Accordingly, the Bureau is requiring
that, as a general matter, creditors and
other affected persons begin complying
with the final rules on January 10, 2014.
As noted above, section 1400(c) of the
Dodd-Frank Act requires that some
provisions of the Title XIV Rulemakings
take effect no later than one year after
the Bureau issues them. Accordingly,
the Bureau is establishing January 10,
2014, one year after issuance of the
Bureau’s 2013 ATR, Escrows, and
HOEPA Final Rules (i.e., the earliest of
the title XIV final rules), as the baseline
effective date for most of the Title XIV
Rulemakings. The Bureau believes that,
on balance, this approach will facilitate
the implementation of the rules’
overlapping provisions, while also
affording creditors sufficient time to
implement the more complex or
resource-intensive new requirements.

The Bureau has identified certain
rulemakings or selected aspects thereof,
however, that do not present significant
implementation burdens for industry.
Accordingly, the Bureau is setting
earlier effective dates for those final
rules or certain aspects thereof, as
applicable. Those effective dates are set
forth and explained in the Federal
Register notices for those final rules.

More Inclusive Finance Charge Proposal

As noted above, the Bureau proposed
in the 2012 TILA-RESPA Proposal to
make the definition of finance charge
more inclusive, thus rendering the
finance charge and annual percentage
rate a more useful tool for consumers to
compare the cost of credit across
different alternatives. 77 FR 51116,
51143 (Aug. 23, 2012). Because the new
definition would include additional
costs that are not currently counted, it
would cause the finance charges and
APRs on many affected transactions to
increase. This in turn could cause more
such transactions to become subject to
various compliance regimes under
Regulation Z. Specifically, the finance
charge is central to the calculation of a
transaction’s “points and fees,” which
in turn has been (and remains) a
coverage threshold for the special
protections afforded “high-cost
mortgages’” under HOEPA. Points and
fees also will be subject to a 3-percent
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limit for purposes of determining
whether a transaction is a “qualified
mortgage” under the 2013 ATR Final
Rule. Meanwhile, the APR serves as a
coverage threshold for HOEPA
protections as well as for certain
protections afforded “higher-priced
mortgage loans” under § 1026.35,
including the mandatory escrow
account requirements being amended by
the 2013 Escrows Final Rule. Finally,
because the 2013 Interagency Appraisals
Final Rule uses the same APR-based
coverage test as is used for identifying
higher-priced mortgage loans, the APR
affects that rulemaking as well. Thus,
the proposed more inclusive finance
charge would have had the indirect
effect of increasing coverage under
HOEPA and the escrow and appraisal
requirements for higher-priced mortgage
loans, as well as decreasing the number
of transactions that may be qualified
mortgages—even holding actual loan
terms constant—simply because of the
increase in calculated finance charges,
and consequently APRs, for closed-end
credit transactions generally.

As noted above, these expanded
coverage consequences were not the
intent of the more inclusive finance
charge proposal. Accordingly, as
discussed more extensively in the 2011
Escrows Proposal, the 2012 HOEPA
Proposal, the Board’s 2011 ATR
Proposal, and the Interagency
Appraisals Proposal, the Board and
subsequently the Bureau (and other
agencies) sought comment on certain
adjustments to the affected regulatory
thresholds to counteract this
unintended effect. First, the Board and
then the Bureau proposed to adopt a
“transaction coverage rate” for use as
the metric to determine coverage of
these regimes in place of the APR. The
transaction coverage rate would have
been calculated solely for coverage
determination purposes and would not
have been disclosed to consumers, who
still would have received only a
disclosure of the expanded APR. The
transaction coverage rate calculation
would exclude from the prepaid finance
charge all costs otherwise included for
purposes of the APR calculation except
charges retained by the creditor, any
mortgage broker, or any affiliate of
either. Similarly, the Board and Bureau
proposed to reverse the effects of the
more inclusive finance charge on the
calculation of points and fees; the points
and fees figure is calculated only as a
HOEPA and qualified mortgage coverage
metric and is not disclosed to
consumers. The Bureau also sought
comment on other potential mitigation
measures, such as adjusting the numeric

thresholds for particular compliance
regimes to account for the general shift
in affected transactions’ APRs.

The Bureau’s 2012 TILA-RESPA
Proposal sought comment on whether to
finalize the more inclusive finance
charge proposal in conjunction with the
Title XIV Rulemakings or with the rest
of the TILA-RESPA Proposal
concerning the integration of mortgage
disclosure forms. 77 FR 51116, 51125
(Aug. 23, 2012). Upon additional
consideration and review of comments
received, the Bureau decided to defer a
decision whether to adopt the more
inclusive finance charge proposal and
any related adjustments to regulatory
thresholds until it later finalizes the
TILA-RESPA Proposal. 77 FR 54843
(Sept. 6, 2012); 77 FR 54844 (Sept. 6,
2012).18 Accordingly, the 2013 Escrows,
HOEPA, ATR, and Interagency
Appraisals Final Rules all are deferring
any action on their respective proposed
adjustments to regulatory thresholds.

IV. Legal Authority

The final rule was issued on January
10, 2013, in accordance with 12 CFR
1074.1. The Bureau issued this final rule
pursuant to its authority under TILA,
RESPA, and the Dodd-Frank Act. On
July 21, 2011, section 1061 of the Dodd-
Frank Act transferred to the Bureau the
“consumer financial protection
functions” previously vested in certain
other Federal agencies, including the
Board.1® The term ‘“consumer financial
protection function” is defined to
include “all authority to prescribe rules
or issue orders or guidelines pursuant to
any Federal consumer financial law,
including performing appropriate
functions to promulgate and review
such rules, orders, and guidelines.”” 20
TILA, HOEPA (which is codified as part
of TILA), and RESPA are Federal
consumer financial laws.2? Accordingly,
the Bureau has authority to issue
regulations pursuant to TILA and
RESPA, including the disclosure
requirements added to those statutes by
title XIV of the Dodd-Frank Act.

18 These notices extended the comment period on
the more inclusive finance charge and
corresponding regulatory threshold adjustments
under the 2012 TILA-RESPA and HOEPA
Proposals. It did not change any other aspect of
either proposal.

19Dodd-Frank Act section 1061(b), 12 U.S.C.
5581(b).

2012 U.S.C. 5581(a)(1).

21Dodd-Frank Act section 1002(14), 12 U.S.C.
5481(14) (defining “Federal consumer financial
law” to include the “enumerated consumer laws”
and the provisions of title X of the Dodd-Frank Act);
Dodd-Frank Act section 1002(12), 12 U.S.C.
5481(12) (defining “‘enumerated consumer laws” to
include TILA, HOEPA, and RESPA).

A. RESPA

As amended by the Dodd-Frank Act,
section 19(a) of RESPA, 12 U.S.C.
2617(a), authorizes the Bureau to
prescribe such rules and regulations and
to make such interpretations and grant
such reasonable exemptions for classes
of transactions as may be necessary to
achieve the purposes of RESPA. One
purpose of RESPA is to effect certain
changes in the settlement process for
residential real estate that will result in
more effective advance disclosure to
home buyers and sellers of settlement
costs. RESPA section 2(b), 12 U.S.C.
2601(b). In addition, in enacting RESPA,
Congress found that consumers are
entitled to be “provided with greater
and more timely information on the
nature and costs of the settlement
process and [to be] protected from
unnecessarily high settlement charges
caused by certain abusive practices
* x % RESPA section 2(a), 12 U.S.C.
2601(a). In the past, section 19(a) has
served as a broad source of authority to
prescribe disclosures and substantive
requirements to carry out the purposes
of RESPA.

B. TILA

As amended by the Dodd-Frank Act,
TILA section 105(a), 15 U.S.C. 1604(a),
directs the Bureau to prescribe
regulations to carry out the purposes of
the TILA. Except with respect to the
substantive restrictions on high-cost
mortgages provided in TILA section
129, TILA section 105(a) authorizes the
Bureau to prescribe regulations that may
contain additional requirements,
classifications, differentiations, or other
provisions, and may provide for such
adjustments and exceptions for all or
any class of transactions, that the
Bureau determines are necessary or
proper to effectuate the purposes of
TILA, to prevent circumvention or
evasion thereof, or to facilitate
compliance therewith. A purpose of
TILA is “to assure a meaningful
disclosure of credit terms so that the
consumer will be able to compare more
readily the various credit terms
available to him and avoid the
uninformed use of credit.” TILA section
102(a), 15 U.S.C. 1601(a). This stated
purpose is tied to Congress’s finding
that “economic stabilization would be
enhanced and the competition among
the various financial institutions and
other firms engaged in the extension of
consumer credit would be strengthened
by the informed use of credit[.]” TILA
section 102(a). Thus, strengthened
competition among financial
institutions is a goal of TILA, achieved
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through the effectuation of TILA’s
purposes.

Historically, TILA section 105(a) has
served as a broad source of authority for
rules that promote the informed use of
credit through required disclosures and
substantive regulation of certain
practices. However, Dodd-Frank Act
section 1100A clarified the Bureau’s
section 105(a) authority by amending
that section to provide express authority
to prescribe regulations that contain
“additional requirements” that the
Bureau finds are necessary or proper to
effectuate the purposes of TILA, to
prevent circumvention or evasion
thereof, or to facilitate compliance. This
amendment clarified the Bureau’s
authority under TILA section 105(a) to
prescribe requirements beyond those
specifically listed in the statute that
meet the standards outlined in section
105(a). The Dodd-Frank Act also
clarified the Bureau’s rulemaking
authority over high-cost mortgages
pursuant to section 105(a). As amended
by the Dodd-Frank Act, TILA section
105(a) grants the Bureau authority to
make adjustments and exceptions to the
requirements of TILA for all
transactions subject to TILA, except
with respect to the substantive
provisions of TILA section 129 that
apply to high-cost mortgages, as noted
above. For the reasons discussed in this
notice, the Bureau is proposing
regulations to carry out TILA’s purposes
and is proposing such additional
requirements, adjustments, and
exceptions as, in the Bureau’s judgment,
are necessary and proper to carry out
the purposes of TILA, prevent
circumvention or evasion thereof, or to
facilitate compliance.

Pursuant to TILA section 103(bb)(2),
15 U.S.C. 1602(bb)(2), the Bureau may
prescribe regulations to adjust the
statutory percentage points for the APR
threshold to determine whether a
transaction is covered as a high-cost
mortgage, if the Bureau determines that
such an increase or decrease is
consistent with the statutory consumer
protections for high-cost mortgages and
is warranted by the need for credit.
Under TILA section 103(bb)(4), the
Bureau may adjust the definition of
points and fees for purposes of that
threshold to include such charges that
the Bureau determines to be
appropriate.

With respect to the high-cost mortgage
provisions of TILA section 129, TILA
section 129(p), 15 U.S.C. 1639(p), as
amended by the Dodd-Frank Act, grants
the Bureau authority to create
exemptions to the restrictions on high-
cost mortgages and to expand the
protections that apply to high-cost

mortgages. Under TILA section
129(p)(1), the Bureau may exempt
specific mortgage products or categories
from any or all of the prohibitions
specified in TILA section 129(c) through
(i),22 if the Bureau finds that the
exemption is in the interest of the
borrowing public and will apply only to
products that maintain and strengthen
homeownership and equity protections.

TILA section 129(p)(2) grants the
Bureau authority to prohibit acts or
practices in connection with:

e Mortgage loans that the Bureau
finds to be unfair, deceptive, or
designed to evade the provisions of
HOEPA; and

¢ Refinancing of mortgage loans the
Bureau finds to be associated with
abusive lending practices or that are
otherwise not in the interest of the
borrower.

The authority granted to the Bureau
under TILA section 129(p)(2) is broad.
The provision is not limited to acts or
practices by creditors. TILA section
129(p)(2) authorizes protections against
unfair or deceptive practices “in
connection with mortgage loans,” and it
authorizes protections against abusive
practices “in connection with * * *
refinancing of mortgage loans.” Thus,
the Bureau’s authority is not limited to
regulating specific contractual terms of
mortgage loan agreements; it extends to
regulating mortgage loan-related
practices generally, within the standards
set forth in the statute. The Bureau notes
that TILA does not set forth a standard
for what is unfair or deceptive, but those
terms have settled meanings under other
Federal and State consumer protection
laws. The Conference Report for HOEPA
indicates that, in determining whether a
practice in connection with mortgage
loans is unfair or deceptive, the Bureau
should look to the standards employed
for interpreting State unfair and
deceptive trade practices statutes and
section 5(a) of the Federal Trade
Commission Act, 15 U.S.C. 45(a).23

In addition, section 1433(e) of the
Dodd-Frank Act created a new TILA
section 129(u)(3), which authorizes the
Bureau to implement pre-loan
counseling requirements mandated by
the Dodd-Frank Act for high-cost
mortgages. Specifically, under TILA
section 129(u)(3), the Bureau may
prescribe regulations as the Bureau

22 The referenced provisions of TILA section 129

are: (c) (No prepayment penalty); (d) (Limitations
after default); (e) (No balloon payments); (f) (No
negative amortization); (g) (No prepaid payments);
(h) (Prohibition on extending credit without regard
to payment ability of consumer); and (i)
(Requirements for payments under home
improvement contracts).

23 H. Conf. Rept. 103-652, at 162 (1994).

determines to be appropriate to
implement TILA section 129(u)(1),
which establishes the Dodd-Frank Act’s
pre-loan counseling requirement for
high-cost mortgages.

C. The Dodd-Frank Act

Section 1405(b) of the Dodd-Frank
Act provides that, “[n]otwithstanding
any other provision of [title XIV of the
Dodd-Frank Act], in order to improve
consumer awareness and understanding
of transactions involving residential
mortgage loans through the use of
disclosures, the [Bureau] may, by rule,
exempt from or modify disclosure
requirements, in whole or in part, for
any class of residential mortgage loans
if the [Bureau] determines that such
exemption or modification is in the
interest of consumers and in the public
interest.” 15 U.S.C. 1601 note. Section
1401 of the Dodd-Frank Act, which
added TILA section 103(cc), 15 U.S.C.
1602(cc), generally defines residential
mortgage loan as any consumer credit
transaction that is secured by a mortgage
on a dwelling or on residential real
property that includes a dwelling other
than an open-end credit plan or an
extension of credit secured by a
consumer’s interest in a timeshare plan.
Notably, the authority granted by
section 1405(b) applies to “disclosure
requirements’’ generally, and is not
limited to a specific statute or statutes.
Accordingly, Dodd-Frank Act section
1405(b) is a broad source of authority to
modify the disclosure requirements of
both TILA and RESPA.

Section 1022(b)(1) of the Dodd-Frank
Act authorizes the Bureau to prescribe
rules ““as may be necessary or
appropriate to enable the Bureau to
administer and carry out the purposes
and objectives of the Federal consumer
financial laws, and to prevent evasions
thereof.” 12 U.S.C. 5512(b)(1). TILA,
RESPA, and title X of the Dodd-Frank
Act are Federal consumer financial
laws. Accordingly, the Bureau is
exercising its authority under Dodd-
Frank Act section 1022(b)(1) to
prescribe rules that carry out the
purposes and objectives of TILA and
title X and prevent evasion of those
laws.

For the reasons discussed below in
the section-by-section analysis, the
Bureau is finalizing regulations
pursuant to its authority under TILA,
RESPA, and titles X and XIV of the
Dodd-Frank Act.
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V. Section-by-Section Analysis
A. Regulation X

Section 1024.20 List of
Homeownership Counseling
Organizations

The Dodd-Frank Act amended RESPA
to create a new requirement that lenders
provide a list of homeownership
counselors to applicants for federally
related mortgage loans. Specifically,
section 1450 the Dodd-Frank Act
amended RESPA section 5(c) to require
lenders to provide applicants with a
“reasonably complete or updated list of
homeownership counselors who are
certified pursuant to section 106(e) of
the Housing and Urban Development
Act of 1968 (12 U.S.C. 1701x(e)) and
located in the area of the lender.” 24

The list of homeownership counselors
is to be included with a “home buying
information booklet” that the Bureau is
directed to prepare “‘to help consumers
applying for federally related mortgage
loans to understand the nature and costs
of real estate settlement services.” 25
Prior to the Dodd-Frank Act, HUD was
charged with distributing the RESPA
“special information booklet” to lenders
to help purchase-money mortgage
borrowers understand the nature and
costs of real estate settlement services.
The Dodd-Frank Act amended RESPA
section 5(a) to direct the Bureau to
distribute the “home buying
information booklet” to all lenders that
make federally related mortgage loans.
The Dodd-Frank Act also amended
section 5(a) to require the Bureau to
distribute lists of homeownership
counselors to such lenders.

The proposal would have
implemented the Dodd-Frank Act’s
requirement that a lender provide lists
of homeownership counselors to
applicants for federally related mortgage
loans. Proposed § 1024.20 generally
would have required a lender to provide

24 Section 106(e) of the Housing and Urban
Development Act of 1968, 12 U.S.C. 1701x(e),
requires that homeownership counseling provided
under programs administered by HUD can only be
provided by organizations or individuals certified
by HUD as competent to provide homeownership
counseling. Section 106(e) also requires HUD to
establish standards and procedures for testing and
certifying counselors.

25 The Dodd-Frank Act also amends RESPA
section 5(b), 12 U.S.C. 2604(b), to require that the
“home buying information booklet” (the RESPA
“special information booklet,” prior to the Dodd-
Frank Act), include “[i]nformation about
homeownership counseling services made available
pursuant to section 106(a)(4) of the Housing and
Urban Development Act of 1968 (12 U.S.C.
1701x(a)(4)), a recommendation that the consumer
use such services, and notification that a list of
certified providers of homeownership counseling in
the area, and their contact information, is
available.”

an applicant for a federally related
mortgage loan with a list of five
homeownership counselors or
counseling organizations in the location
of the applicant, not later than three
days after receiving an application.
Proposed § 1024.20 also would have set
forth additional requirements related to
the content and delivery of the list. The
Bureau is finalizing proposed § 1024.20
with certain changes, as discussed in
further detail below.

20(a) Provision of List
20(a)(1)
Scope of Requirement

As noted above, new RESPA section
5(c) requires lenders to include a list of
homeownership counselors located in
the area of the lender with the home
buying information booklet that is to be
distributed to applicants. To implement
RESPA section 5(c), the Bureau
proposed in § 1024.20(a)(1) that the list
of homeownership counselors or
counseling agencies be provided to
applicants for all federally related
mortgage loans, except for Home Equity
Conversion Mortgages (HECMs), as
discussed in the section-by-section
analysis of § 1024.20(c) below. Under
RESPA and its implementing
regulations, a federally related mortgage
loan includes purchase-money mortgage
loans, subordinate-lien mortgages,
refinancings, closed-end home-equity
mortgage loans, HELOCs, and reverse
mortgages.2® Thus, proposed
§1024.20(a)(1) would have required that
lenders provide the list of
homeownership counselors to
applicants for numerous types of
federally related mortgage loans beyond
purchase-money mortgages.

As the Bureau noted in the preamble
of the proposal, based on its reading of
section 5 of RESPA as amended, and its
understanding of the purposes of that
section, the Bureau believes that the
amendments to RESPA indicate that
Congress intended the booklet and list
of counselors to be provided to
applicants for all federally related
mortgage loans and not just purchase-
money mortgage loans. The Bureau
acknowledged that section 5(d) of
RESPA, in language that was not
amended by the Dodd-Frank Act,
requires lenders to provide the home
buying information booklet “to each
person from whom [the lender] receives
or for whom it prepares a written
application to borrow money to finance
the purchase of residential real estate.”
However, the Bureau also noted that
RESPA sections 5(a) and (b), as

2612 U.S.C. 2602(1); 12 CFR 1024.2.

amended, indicate that the booklet and
list of counselors are to be provided to
applicants for all federally related
mortgage loans. Section 5(a) as amended
(1) specifically references helping
consumers applying for federally related
mortgage loans understand the nature
and costs of real estate settlement
services; and (2) directs the Bureau to
distribute the booklet and the lists of
housing counselors to lenders that make
federally related mortgage loans.
Moreover, the prescribed content of the
booklet is not limited to information on
purchase-money mortgages. Under
RESPA section 5(b), as amended by the
Dodd-Frank Act, the booklet must
include information specific to
refinancings and HELOGs, as well as
“the costs incident to a real estate
settlement or a federally related
mortgage loan.”

Additionally, the Bureau noted in the
preamble of the proposal its view that
a trained counselor can be useful to any
consumer considering any type of
mortgage loan. Mortgage transactions
beyond purchase-money transactions,
such as refinancings and open-end
home-secured credit transactions, can
entail significant risks and costs for
consumers—risks and costs that a
trained homeownership counselor can
assist consumers in fully understanding.

Thus, for the reasons noted above, the
Bureau proposed in § 1024.20(a)(1) to
interpret the scope of the
homeownership counselor list
requirement to apply to all federally
related mortgage loans pursuant to
section 19(a) of RESPA, which provides
the Bureau with the authority to
“prescribe such rules and regulations, to
make such interpretations, and to grant
such reasonable exemptions for classes
of transactions, as may be necessary to
achieve the purposes of the [RESPA].”

The Bureau sought comment from the
public on the costs and benefits of the
provision of the list of homeownership
counselors to applicants for refinancings
and HELOCs. The Bureau also sought
comment on the potential effect of the
Bureau’s proposal on access to
homeownership counseling generally by
consumers, and the effect of increased
consumer demand on existing
counseling resources. In particular, the
Bureau solicited comment on the effect
on counseling resources of providing
the list beyond applicants for purchase-
money mortgages.

A number of industry commenters
stated that lenders should not be
required to provide counselor lists to
applicants for refinancings or HELOCs.
One large bank commenter, for example,
asserted that the congressional intent to
limit the requirement to purchase-
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money mortgages is clear. Some other
commenters were concerned that
applicants for refinancings or HELOCs
would either ignore the list or be
offended by the suggestion that they
would benefit from counseling, because
such applicants already understand how
mortgages work. Comments from
consumer groups and a State Attorney
General’s office, however, supported the
requirement to provide the counselor
list to applicants for refinancings and
HELOCGs. Such commenters noted, for
example, that consumers may find
themselves in financial distress only
after tapping into their home equity
through a refinancing or a HELOC, in
some cases repeatedly.

The Bureau is generally finalizing in
§1024.20(a)(1) the requirement to
provide a list of counseling providers to
applicants of federally related mortgage
loans as proposed, for the reasons noted
above. The Bureau continues to believe
that the statutory language as a whole
indicates Congress’s intent to require
lenders to provide the counselor list to
applicants of refinancings and HELOCs,
as well as purchase-money mortgages.
Moreover, the Bureau agrees with
commenters that suggest applicants for
refinancings or HELOCs may benefit
from information about counseling,
even though such applicants have
previously obtained a mortgage. The
Bureau is, however, also adopting
certain exemptions from the
requirement, as described in the
discussion of § 1024.20(c) below.

Content of List

As discussed above, RESPA section
5(c) requires that the list of
homeownership counselors be
comprised of homeownership
counselors certified pursuant to section
106(e) of the Housing and Urban
Development Act of 1968 and located in
the area of the lender. RESPA section
5(c) does not specify any particular
information about homeownership
counselors that must be provided on the
required list. Proposed § 1024.20(a)(1)
would have provided that the list
include five homeownership counselors
or homeownership counseling
organizations located in the zip code of
the applicant’s current address or, if
there were not the requisite five
counselors or counseling organizations
in that zip code, counselors or
organizations within the zip code or zip
codes closest to the loan applicant’s
current address. Proposed
§ 1024.20(a)(2) would have required
lenders to include in the list only
homeownership counselors or
counseling organizations from either the
most current list of homeownership

counselors or counseling organizations
made available by the Bureau for use by
lenders in complying with § 1024.20, or
the most current list maintained by
HUD of homeownership counselors or
counseling organizations certified or
otherwise approved by HUD. Proposed
§1024.20(a)(3) would have required that
the list include: (1) Each counselor’s or
counseling organization’s name,
business address, telephone number
and, if available from the Bureau or
HUD, other contact information; and (2)
contact information for the Bureau and
HUD.

The Bureau stated in the preamble of
the proposal that it expected to develop
a Web site portal to facilitate
compliance with the counselor list
requirement. As the Bureau explained,
such a Web site portal would allow
lenders to type in the loan applicant’s
zip code to generate the requisite list,
which could then be printed for
distribution to the loan applicant. The
Bureau also stated its belief that such an
approach: (1) Could significantly
mitigate any paperwork burden
associated with requiring that the list be
distributed to applicants for federally
related mortgage loans; and (2) is
consistent with the Dodd-Frank Act’s
amendment to section 5(a) of RESPA
requiring the Bureau to distribute to
lenders ““lists, organized by location, of
homeownership counselors certified
under section 106(e) of the Housing and
Urban Development Act of 1968 (12
U.S.C. 1701x(e)) for use in complying
with the requirement under [section
5(c)].”

The Bureau solicited comment on the
appropriate number of counselors or
organizations to be included on the list
and on whether there should be a
limitation on the number of counselors
from the same counseling agency. The
Bureau also solicited comment on
whether its planned Web site portal
would be useful and whether there are
other mechanisms through which the
Bureau can help facilitate compliance
and provide lists to lenders and
consumers.

A significant number of industry
commenters objected to the proposed
requirement to create individualized
lists for borrowers as overly
burdensome. Some commenters raised
concerns that having to create these
individualized lists would expose them
to risk in the event of an error in
compiling the list. Many industry
commenters suggested that lenders
should instead be permitted to comply
with the requirement by providing
Bureau and HUD contact information
for the consumer to obtain information
about counselors. Other commenters

suggested it would be more beneficial to
refer consumers to web databases
containing all counselors in a state, or
to provide a list based on an applicant’s
state rather than zip code. Commenters
argued that changing the provision to
allow compliance through a static list
would minimize costs, create greater
efficiency, and be more accurate. Some
commenters argued that locating the
nearest zip code to a consumer’s home
zip code would be overly burdensome.
Several commenters objected to the
requirement that the list be obtained
from ‘““the most current” lists of
counselors or counseling organizations
maintained by the Bureau or HUD, or
suggested that “most current” should
mean “monthly.” A number of
consumer group commenters, however,
supported the requirement for an
individualized list because such a list
would be most beneficial to consumers.
One such commenter also noted that
requiring lenders to retrieve a fresh list
for each applicant will ensure the lists
received by consumers are the most up-
to-date.

Industry commenters were generally
very supportive of the Bureau’s
intention to create a Web site portal to
facilitate compliance, particularly if the
individualized list requirement were
retained. Some industry commenters
noted that the list requirement would
not be difficult to comply with as
proposed, if a Web site portal were
available. A few commenters, while
primarily supportive of a requirement to
provide a static rather than an
individualized list, alternatively favored
the idea of the Web site portal to
generate the list (including
automatically selecting adjacent zip
codes to an applicant’s zip code, if
necessary). Some commenters requested
a safe harbor for lenders providing a list
generated through the Web site portal.
Commenters proposed a number of
additions or variations to the Web site
portal. A number of industry
commenters stated the Bureau should
provide lenders with the option to
import the data from the Web site portal
directly into their systems, to ease
compliance burden. Several industry
commenters noted it would be essential
that the Web site portal generate a list
for lenders based on a simple zip code
query. A few commenters suggested that
the Web site portal should provide a
randomized list in response to a zip
code query, to avoid favoritism. Some
commenters suggested the Web site
portal should be made available to the
public and publicized by the Bureau
(e.g., though a public campaign in
coordination with homeownership
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counseling organizations, counseling
trade groups, and HUD), and that
lenders should be required to make lists
available through their Web sites,
branch offices, and mortgage
advertising. Several commenters stated
that the Bureau should coordinate the
development of its Web site portal with
HUD, so lenders are not required to
search two separate databases.

A number of industry commenters
raised concerns about the requirement
to provide a list of five counselors or
counseling agencies, asserting that five
is an arbitrary number and that it would
be a difficult requirement to meet in
certain geographic locations. Some
commenters noted, for example, that
Alaska has only three counseling
agencies statewide, and that Wyoming
has only four. One commenter suggested
that lenders should not have to disclose
counselors from different states, if there
are not five counselors in the
consumer’s state. A few commenters
suggested that the requirement be more
flexible and require, for example, a list
of “no fewer than three” counseling
agencies.

Several consumer advocacy and
housing counselor advocacy groups
commented that only homeownership
counseling agencies, rather than
individual homeownership counselors,
should be permitted to appear on the
list. These commenters noted that
providing a list of individual counselors
to consumers is neither practical nor
efficient, as an individual counselor
may not be available. A few commenters
suggested that the list include agencies
offering remote counseling services. For
example, an alliance of counseling
organizations suggested the list be
required to include a minimum number
of national counseling agencies or
intermediaries 27 outside of a
consumer’s zip code that can provide
phone counseling.

Several consumer advocacy and
housing counselor advocacy
commenters requested that additional
information be required to be provided
on the list. For example, they asked that
the lists be required to include a
counseling agency’s specialty (e.g., pre-
purchase, refinance, home equity,
rental, reverse mortgage, etc.) and any
foreign language capacity. Another
commenter requested that the list
include a description of the services that

27 National intermediary organizations generally
provide funding, training, and oversight of affiliated
local counseling agencies, but may also provide
counseling services directly to consumers.
Christopher E. Herbert et al., Abt Assoc. Inc., The
State of the Housing Counseling Industry, at xi, 2
(U.S. Dep’t of Hous. & Urban Dev. 2008).

the counselor would provide and fees
typically charged for such services.
Based on the comments received
concerning compliance burden and the
potential operational difficulties
associated with developing lists as
envisioned in the proposal, the Bureau
is revising § 1024.20(a)(1) to require
lenders to fulfill the list obligation
through use of either a Bureau Web site
or data made available by the Bureau or
HUD. Specifically, final § 1024.20(a)(1)
allows lenders to distribute lists of
counseling organizations providing
relevant counseling services in the
applicant’s location that are obtained up
to 30 days in advance from either a Web
site maintained by the Bureau or data
made available by the Bureau or HUD
for lenders to use in complying with the
requirements of § 1024.20, provided that
the data are used in accordance with
instructions provided with the data.
Because lenders will thus generate the
required lists through either a Web site
that will automatically provide the
required content of the list based on
certain inputs, or through data that is
accompanied by instructions to generate
lists consistent with the Web site, the
final rule also eliminates proposed
§1024.20(a)(1)(i) and (ii) and proposed
§1024.20(a)(2) and (3) as unnecessary.
The Bureau intends to create a Web
site portal, in close coordination with
HUD, that will require lenders to input
certain required information (such as,
for example, the applicant’s zip code
and the type of mortgage product) in
order to generate a list of
homeownership counseling
organizations that provide relevant
counseling services in the loan
applicant’s location. While the Bureau
understands the concerns raised by
commenters about the burden of
generating zip-code based lists for
potential borrowers, the Bureau notes
that the statutory requirement indicates
that the list should be comprised of
counselors “located in the area of the
lender.” The Bureau is interpreting this
requirement to mean the location of the
applicant who is being served by the
lender. The Bureau continues to believe
that a list of counseling resources
available near the applicant’s location
will be most useful to the applicant.28

28 The Bureau also relies on its exemption and

modification authority under RESPA section 19(a)
and the Dodd-Frank Act section 1405(b). The
Bureau believes that interpreting “located in the
area of the lender”” to mean the location of the
applicant who is being served by the lender will
help facilitate the effective functioning of this new
RESPA disclosure. It will also, therefore, help carry
out the purposes of RESPA for more effective
advance cost disclosures for consumers, by
providing information to loan applicants regarding
counseling resources available for assisting them in

The Bureau also believes that permitting
lists to be generated based on larger
geographic areas, such as an applicant’s
state, would frequently result in an
applicant receiving a list that is
overwhelmingly lengthy. The Bureau
notes, for example, that HUD’s Web site
indicates that there are a significant
number of states that are served by well
over 20 homeownership counseling
organizations. The Bureau notes,
moreover, that the Web site portal will
obviate the need for a lender to
determine the closest zip codes to an
applicant.

The Bureau recognizes the concerns
of industry commenters that requiring
greater data inputs from lenders to
generate a list will increase the burden
on the lender. The Bureau intends to
require as few data inputs as practicable
to generate a relevant list for the
applicant, in order to minimize
compliance burden. The Bureau agrees
with commenters that the Web site
portal it develops should be made
directly available to consumers, and the
Bureau does intend to publicize the
Web site portal to make consumers
better aware of the counseling resources
available.

The Bureau also agrees with
commenters who suggested the list
should include only homeownership
counseling organizations rather than
individual counselors. The Bureau
explained in the preamble of the
proposal that it was proposing to allow
the list to include counselors or
counseling organizations certified or
otherwise approved by HUD, pursuant
to its exemption authority under section
19(a) of RESPA and its modification
authority under section 1405(b) of the
Dodd-Frank Act. The Bureau is
finalizing § 1024.20(a)(1) to require that
the list contain only counseling
organizations, pursuant to the same
exemption authority, and anticipates
that the Web site portal it develops may
generate lists that include counseling
organizations that are either certified or
otherwise approved by HUD.29 Because

understanding their prospective mortgage loans and
settlement costs. In addition, because the Bureau
believes that lists organized by the location of the
applicant will be most useful to the applicants, the
Bureau believes this interpretation is in the interest
of consumers and in the public interest.

29 As the Bureau noted in the preamble of the
proposal, the Bureau understands that HUD, other
than for its counseling program for HECMs,
currently only approves homeownership counseling
agencies, rather than certifying these agencies or
individual counselors, as it has not yet
implemented section 1445 of the Dodd-Frank Act
regarding certification of counseling providers. The
Bureau also notes that permitting the list to include
individual counselors could cause confusion for
consumers, as an individual counselor may be

Continued
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the Web site portal will automatically
create lists that include the relevant
homeownership counseling
organizations, the Bureau is not
finalizing proposed § 1024.20(a)(2).

The Bureau believes that allowing
lenders to obtain the list up to 30 days
prior to providing it to the loan
applicant strikes an appropriate balance
between ensuring the information
received by consumers is useful, and
avoiding unnecessary burdens on
lenders. The Bureau notes a lender may
be able to keep counselor lists generated
based on certain data inputs on file, and
provide those stored lists to applicants
as appropriate for up to 30 days, in
order to avoid generating a new list for
each applicant.

With respect to the information that
will appear on the lists of counseling
organizations, the Bureau notes that
rather than specify particular
information, such as the counseling
organization’s telephone number, that
must appear on the list through
regulation, the Bureau will design its
Web site portal so that the appropriate
information will automatically appear
on the lists that are generated. The
Bureau will also work to ensure that any
data provided for compliance with the
requirement is accompanied by
instructions that will result in the
creation of a list that is consistent with
what would have been generated if the
Web site portal had been used.
Accordingly, the Bureau is not
finalizing proposed § 1024.20(a)(3). The
Bureau believes this will help ease
compliance burden. The Bureau
anticipates that the lists generated
through its Web site portal or in
accordance with its instructions will
include contact information for the
counseling organizations and may
include additional information about
the counseling organizations such as
language capacity and areas of expertise.

unavailable. The Bureau is therefore exercising its
exemption and modification authority under
RESPA section 19(a) and the Dodd-Frank Act
section 1405(b) to provide flexibility in order to
facilitate the availability of competent counseling
organizations for placement on the lists, so that
counseling organizations that are either approved or
certified by HUD may appear on the lists.
Permitting the list to include HUD-approved or
HUD-certified counseling organizations will help
facilitate the effective functioning of this new
RESPA disclosure. It will also, therefore, help carry
out the purposes of RESPA for more effective
advance cost disclosures for consumers, by
providing information to loan applicants regarding
counseling resources available for assisting them in
understanding their prospective mortgage loans and
settlement costs. The Bureau intends to work
closely with HUD to facilitate operational
coordination and consistency between the
counseling and certification requirements HUD puts
into place and the lists generated by the Bureau’s
Web site portal.

The Bureau also anticipates that the lists
generated through its Web site portal
will also include information enabling
the consumer to access either the
Bureau or the HUD list of
homeownership counseling
organizations, so that an applicant who
receives the list can obtain information
about additional counseling
organizations if desired.

Timing of the List

As discussed above, RESPA section
5(c) requires that the list be included
with the home buying information
booklet that is to be distributed to
applicants no later than three business
days after the lender receives a loan
application. Proposed § 1024.20(a)(1)
would have required a lender to provide
the list no later than three business days
after the lender, mortgage broker, or
dealer receives an application (or
information sufficient to complete an
application). The definition of
“application” that would have applied
appears in § 1024.2(b). The Bureau
noted in the proposal that its 2012
TILA-RESPA Proposal proposed to
adopt a new definition of “application”
under Regulation Z, and it sought
comment on whether to tie the
provision of the list to this proposed
definition instead of the definition in
§1024.2(b). Some industry commenters
asked for greater flexibility with respect
to the timing of the list requirement, so
that a list could be provided later than
three business days after the lender
receives a loan application. A few
consumer groups and a counseling
association commenter objected to the
timing of the list requirement on the
basis that counseling should occur
earlier in the shopping process, not at
application. The Bureau received one
comment in support of linking the
timing requirement for the list with the
good faith estimate required by RESPA.
A few commenters noted that regardless
of whether the list had to be provided
at the same time as the RESPA good
faith estimate, it should only have to be
provided once per loan, even if a loan
estimate had to be revised.

The Bureau believes that the
counselor list should be provided no
later than the same time period as other
applicable disclosures, in order to be
most beneficial to consumers. The
Bureau agrees with consumer group
commenters that obtaining information
about counseling at a point earlier than
application could be beneficial to
consumers. The Bureau notes, however,
that the statutory requirement provides
that the list of homeownership
counselors be provided with the home
buying booklet. The Bureau agrees with

commenters that stated a lender should
only be required to provide a single list
in conjunction with an application, and
notes that the final rule does not require
that more than one list be provided. In
addition, because the Bureau has not yet
finalized the 2012 TILA-RESPA
Proposal, the Bureau declines to provide
a different definition of application in
the final rule. The Bureau is therefore
finalizing the timing requirement in
§1024.20(a)(1) as proposed, consistent
with the timing requirement of the
booklet.

20(a)(2)

RESPA section 5(c) does not specify
whether the required list of
homeownership counselors can be
combined with other disclosures. To
afford lenders flexibility and ease
compliance burden, proposed
§1024.20(a)(4) would have allowed the
list to be combined with other mortgage
loan disclosures, unless otherwise
prohibited. The Bureau did not receive
any comments addressing this
provision, and is finalizing it
substantially as proposed, except that it
is renumbering the provision as
§1024.20(a)(2).

20(a)(3)

Under RESPA section 5(c), a lender
must provide a list of homeownership
counselors to an applicant. To afford
flexibility and help ease compliance
burden, proposed § 1024.20(a)(5) would
have allowed a mortgage broker or
dealer to provide the list to those
applicants from whom it receives or for
whom it prepares applications. Under
proposed § 1024.20(a)(5), where a
mortgage broker or dealer provides the
list, the lender is not required to provide
an additional list but remains
responsible for ensuring that the list has
been provided to the loan applicant and
satisfies the requirements of proposed
§1024.20.

The Bureau received one comment
objecting to the language that a mortgage
broker or dealer “may”’ provide the list
to a loan applicant from whom it
receives for whom it prepares an
application. This commenter suggested
that this language be changed to “must,”
to reflect that mortgage brokers and
dealers are required to provide the list
to their loan applicants.

As discussed above however, under
the language of proposed § 1024.20(a)(5)
the lender would have been responsible
for ensuring that the list of counseling
organizations is provided to the loan
applicant in accordance with the
requirements of § 1024.20(a)(5). As a
result, the provision would have
required that a loan applicant receive
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the list, with the lender maintaining
ultimate responsibility for ensuring that
it is provided, regardless of who
provides the list. Accordingly, the
Bureau is finalizing proposed

§ 1024.20(a)(5) substantially as
proposed, except that it is renumbering
the provision as § 1024.20(a)(3).

20(a)(4)

RESPA section 5(c) does not specify
how the required list must be delivered.
Proposed § 1024.20(a)(6) would have set
out the requirements for providing the
list to the loan applicant, i.e., in person,
by mail, or by other means of delivery.
As proposed, the list could have been
provided to the loan applicant in
electronic form, subject to the consumer
consent and other applicable provisions
of the Electronic Signatures in Global
and National Commerce Act (E-Sign
Act), 15 U.S.C. 7001 et seq.

A few industry commenters asserted
that because the list requirement
permits electronic delivery under the E-
Sign Act, the list should not be referred
to as “written.” One consumer group
commenter encouraged the Bureau to
remove language permitting the
electronic delivery of disclosures,
arguing that this could lead to a greater
chance the disclosure would not be
received (e.g., if the lender used the
incorrect email address).

The Bureau does not believe that the
requirement that the list be “written”
conflicts with the provisions relating to
delivery in electronic form pursuant to
the E-Sign Act. In fact, the E-Sign Act
itself specifically provides that the use
of an electronic record to provide
information can satisfy a requirement
that certain information required to be
made available to a consumer be
provided in writing, subject to
consumer consent provisions.3°
Moreover, the Bureau believes it is
important to retain the requirement that
the list be in writing to provide for a
retainable copy of the counseling
organization names and contact
information. In addition, the Bureau
notes that permitting the electronic
delivery of the disclosure is consistent
with existing § 1024.23 of Regulation X,
which provides for the applicability of
the E-Sign Act to RESPA. For these
reasons, the Bureau is finalizing
§ 1024.20(a)(6) substantially as
proposed, but is renumbering it as
§1024.20(a)(4) for organizational
purposes.

20(a)(5)
Proposed § 1024.20(a)(7) would have
provided that the lender is not required

3015 U.S.C. 7001(c).

to provide the list if, before the end of
the three business day period, the
lender denies the loan application or the
loan applicant withdraws the
application. The Bureau did not receive
any comments addressing this
provision. The Bureau is therefore
finalizing § 1024.20(a)(7) substantially
as proposed, but is renumbering it as
§1024.20(a)(5).

20(a)(6)

Proposed § 1024.20(a)(8) would have
provided flexibility related to the
requirements for providing the list when
there are multiple lenders and multiple
applicants in a mortgage loan
transaction. Under proposed
§1024.20(a)(8), if a mortgage loan
transaction involved more than one
lender, only one list was to be given to
the loan applicant, and the lenders were
to agree among themselves which lender
would provide the list. Proposed
§1024.20(a)(8) also would have
provided that if there were more than
one loan applicant, the required list
could be provided to any loan applicant
that would have primary liability on the
loan obligation.

Industry commenters stated that it
should be permissible for multiple
lenders to provide the list for
operational convenience. The Bureau
notes that proposed § 1024.20(a)(8) is
consistent with Regulation Z
§1026.31(e), which also addresses
disclosure requirements in the case of
multiple creditors. The Bureau believes
this consistency is appropriate, and that
it could be confusing for consumers to
receive multiple copies of a counselor
list disclosure. Accordingly, the Bureau
is finalizing § 1024.20(a)(8) as proposed,
except for making minor edits for clarity
and consistency and renumbering the
provision as § 1024.20(a)(6).

20(b) Open-End Lines of Credit (Home-
Equity Plans) Under Regulation Z

As noted above, RESPA section 5(c)
requires that the list be included with
the home buying information booklet
that is to be distributed to applicants no
later than three business days after the
lender receives a loan application, and
the Bureau proposed in § 1024.20(a)(1)
to interpret the scope of the
homeownership counselor list
requirement to apply to all federally
related loans, including HELOCs (except
as described in the discussion of
§1024.20(c) below). Proposed
§1024.20(b) would have permitted a
lender or broker, for an open-end credit
plan subject to the requirements of
§1024.20, to comply with the timing
and delivery requirement of either
§1024.20(a), or with the timing and

delivery requirements set out in
Regulation Z § 1026.40(b) for open-end
disclosures. Several commenters noted
that they appreciated this flexibility and
asked the Bureau to retain this approach
in the final rule. The Bureau agrees with
commenters that the flexibility to
provide the list under the timing
requirements of § 1026.40(b) should be
retained. The Bureau believes allowing
this flexibility in timing will meet the
purposes of the list requirement as well
as help ease compliance burden. The
Bureau is therefore adopting
§1024.20(b) as proposed, with minor
edits for clarity and consistency.

20(c) Exemptions
20(c)(1) Reverse Mortgage Transactions

RESPA section 5(c) requires lenders to
include a list of homeownership
counselors with the home buying
information booklet that is to be
distributed to applicants. As noted
above, the Bureau generally proposed in
§1024.20(a)(1) to interpret the scope of
the homeownership counselor list
requirement to apply to applicants of all
federally related mortgage loans
pursuant to section 19(a) of RESPA.
Proposed § 1024.20(c) would have
exempted a lender from providing an
applicant for a HECM, as that type of
reverse mortgage is defined in 12 U.S.C.
1715z—20(b)(3), with the list required by
§1024.20 if the lender is otherwise
required by HUD to provide a list, and
does provide a list, of HECM counselors
or counseling agencies to the loan
applicant. As discussed further below in
the section-by-section analysis of
Regulation Z, § 1026.34(a)(5), the
Bureau’s final pre-loan counseling
requirement for high-cost mortgages,
Federal law currently requires
homeowners to receive counseling
before obtaining a HECM reverse
mortgage insured by the Federal
Housing Administration (FHA),3? which
is a part of HUD. HUD imposes various
requirements related to HECM
counseling, including requiring FHA-
approved HECM mortgagees to provide
HECM applicants with a list of HUD-
approved HECM counseling agencies.
The Bureau noted in the preamble of the
proposal its concern that a duplicative
list requirement could cause confusion
for consumers and unnecessary burden
for lenders. Accordingly, the Bureau
proposed to exercise its exemption
authority under RESPA section 19(a) to
allow lenders that provide a list under
HUD’s HECM program to satisfy the
requirements of § 1024.20.

3112 U.S.C. 1715z-20(d)(2)(B).
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A trade association for the reverse
mortgage industry argued that lenders
should not be obligated to provide a
counselor list to applicants for HECM
mortgages through § 1024.20. This
commenter stated that HECM lenders
are already required to provide a
lengthier list of counselors specializing
in reverse mortgage counseling. The
commenter pointed out that in most
instances a HECM lender cannot even
complete a HECM application until they
receive a HECM counseling certificate,
except in limited circumstances under
which HECM applicants can waive
counseling requirements (e.g., for some
types of refinancings from a HECM to
another HECM). The commenter also
argued that lenders should not have to
provide applicants for non-HECM
reverse mortgages the counseling list if
the lender meets the HECM counseling
disclosure requirements.

The Bureau agrees that lenders should
not have to provide a list of counselors
to HECM applicants because the list is
of limited value for such applicants,
given that the majority of such
applicants would already have been
required to receive counseling prior to
submitting an application for a HECM.
In addition, upon further consideration,
the Bureau believes that lenders should
not have to provide applicants for any
reverse mortgages subject to Regulation
Z §1026.33(a) with a list of housing
counselors. Given that counseling for
HECMSs and other reverse mortgages is
typically provided by specially trained
counselors, the Bureau believes that any
additional counseling requirements
related to these products would be
better addressed separately. As noted
above, HECM mortgagees are already
required to provide HECM applicants
with a list of HUD-approved HECM
counseling agencies. The Bureau notes
that it anticipates undertaking a
rulemaking in the future to address how
title XIV requirements apply to reverse
mortgages and to consider other
consumer protection issues in the
reverse mortgage market.32 That
rulemaking will provide an opportunity
to consider further issues related to
counseling or counseling information on
reverse mortgages. Because the Bureau
concludes that requiring lenders to
provide a list of counselors to reverse
mortgage borrowers under § 1024.20 is
largely duplicative of HECM
requirements and may not provide
additional, useful information for

32 Consumer Financial Protection Bureau, Reverse
Mortgage Report, at 10-11 (June 2012), available at
http://files.consumerfinance.gov/a/assets/
documents/

201206 cfpb_Reverse_Mortgage Report.pdf.

borrowers of other types of reverse
mortgages, final § 1024.20(c)(1) provides
an exemption for reverse mortgages
pursuant to the Bureau’s authority
under RESPA section 19(a).

20(c)(2) Timeshare Plans

The Bureau generally proposed in
§1024.20(a)(1) to interpret the scope of
the homeownership counselor list
requirement to apply to applicants of all
federally related loans pursuant to
section 19(a) of RESPA, which would
include applicants for a mortgage
secured by a consumer’s interest in a
timeshare. The Bureau did not propose
any type of exemption from the list
requirement for this category of
applicants. Timeshare industry
commenters argued that the requirement
for a list of counselors should not apply
to lenders receiving an application for a
mortgage secured by a consumer’s
interest in a timeshare. They asserted an
exception is warranted for mortgages
secured by timeshares because of their
belief that there was no Congressional
intent to require counseling for
timeshare buyers due to unique
characteristics of the timeshare
industry, the lack of predatory lending
in this market, the lower risk to
consumers associated with default of a
mortgage secured by a timeshare,33 the
protections provided by State law, and
the timeshare business model that relies
upon purchase and financing
documents being executed
simultaneously.

The Bureau agrees that lenders should
not be obligated to provide a list of
homeownership counselors to
applicants for mortgages secured by a
timeshare, and is therefore exercising its
authority under section 19(a) of RESPA
to provide an exemption for these
transactions in final § 1024.20(c)(2).
Although the Bureau believes that some
form of counseling may be beneficial to
such consumers, the Bureau is
concerned that counselors at counseling
agencies approved by HUD to counsel
consumers on standard mortgage
financing may not be trained to provide
useful counseling addressing timeshare
purchases. For that reason, the Bureau
is concerned that the benefit of the list
of counselors to a consumer purchasing
a timeshare could be quite low. The
Bureau has therefore determined that
exempting timeshare purchases from the
list requirement is reasonable, because it
is unclear whether the list would
provide helpful information to
consumers. Accordingly, the final rule

33 Commenters stated that typically if a consumer
defaults, the only consequence is that the consumer
loses the timeshare interest.

does not require a lender to provide an
applicant for a mortgage loan secured by
a timeshare, as described under 11
U.S.C. 101(53D), with the list of
homeownership counseling
organizations required under § 1024.20.

B. Regulation Z

Section 1026.1 Authority, Purpose,
Coverage, Organization, Enforcement,
and Liability

1(d) Organization
1(d)(5)

Section 1026.1(d)(5) describes the
organization of subpart E of Regulation
Z, which contains special rules for
mortgage transactions, including high-
cost mortgages. The Bureau would have
revised § 1026.1(d)(5) for consistency
with the Bureau’s proposed
amendments to §§1026.32 and 1026.34
for high-cost mortgages. Specifically, the
Bureau proposed to revise § 1026.1(d)(5)
to include the term “open-end credit
plan” and to remove the term “closed-
end” where appropriate. In addition, the
Bureau proposed to include a reference
to the new prepayment penalty coverage
test for high-cost mortgages added by
the Dodd-Frank Act. The Bureau did not
receive any comments on proposed
§1026.1(d)(5) and is finalizing the
provision as proposed, with one non-
substantive change to reflect the Dodd-
Frank Act’s adoption of the term “high-
cost mortgage” to refer to a transaction
that meets any of the coverage tests set
forth in § 1026.32(a).

Section 1026.31 General Rules
31(c) Timing of Disclosure

31(c)(1) Disclosures for High-Cost
Mortgages

Since the enactment of the original
HOEPA legislation in 1994, TILA
section 129(a) has set forth the
information that creditors must provide
in the additional disclosure for high-
cost mortgages, and TILA section 129(b)
has described the timing requirements
for this disclosure. Specifically, under
TILA section 129(b)(1), the disclosure
must be provided not less than three
business days prior to consummation of
the transaction. Pursuant to TILA
section 129(b)(2)(A), if the terms of the
transaction change after the disclosures
have been provided in a way that makes
the disclosure inaccurate, then a new
disclosure must be given. TILA section
129(b)(2)(B) provides that such new
disclosures may be given by telephone
if the consumer initiated the change and
if, at consummation, the new disclosure
is provided in writing and the consumer
and creditor certify that the telephone
disclosure was given at least three days
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before consummation. TILA section
129(b)(2)(C) permitted the Board (now
the Bureau) to prescribe regulations
authorizing the modification or waiver
of rights under TILA section 129(b) if
such modification was necessary to
permit consumers to meet a bona fide
financial emergency.

TILA section 129(b) is implemented
in existing § 1026.31(c)(1). Section
1026.31(c)(1) provides that the high-cost
mortgage disclosure shall be provided at
least three business days prior to
consummation, and §1026.31(c)(1)(i)
sets forth the general rule for providing
a new disclosure in the case of a change
in terms. Section 1026.31(c)(1)(ii)
permits the new disclosure for a change
in terms to be provided by telephone in
certain circumstances, and
§1026.31(c)(1)(iii) sets forth the
conditions pursuant to which a
consumer is permitted to modify or
waive the three-day waiting period for
a disclosure for a bona fide personal
financial emergency.

The Dodd-Frank Act did not amend
TILA section 129(b)(2) concerning the
timing requirements for high-cost
mortgage disclosures, except to clarify
that authority under TILA section
129(b)(2)(C) to permit a modification or
waiver of rights for bona fide personal
financial emergencies transferred from
the Board to the Bureau. The Bureau
thus proposed only limited revisions to
§1026.31(c)(1) and related commentary
that would have reflected the expanded
types of loans potentially subject to
HOEPA coverage as a result of the
Dodd-Frank Act. For example, the
proposal would have included the term
“account opening” in addition to
“consummation” to reflect the fact that
the Dodd-Frank Act expanded the
requirements for high-cost mortgages to
HELOGs.

The Bureau received one comment
concerning proposed § 1026.31(c)(1).
The commenter, a consumer advocacy
organization, urged the Bureau to
eliminate the language in
§1026.31(c)(1)(ii) permitting telephone
disclosures when a consumer initiates a
change in the transaction after the
creditor has provided the high-cost
mortgage disclosure, and that change
results in different terms. The
commenter argued that permitting
telephone disclosures would encourage
sloppiness and inconsistency in the
delivery of information and argued that
the consumer would not be able to
remember the information conveyed. As
noted above, §1026.31(c)(1)(ii)
permitting telephone disclosures in the
case of a change in terms implements a
long-existing provision of TILA. The
Bureau would need to use its authority

under TILA section 105(a) to remove
this provision. Given that the Dodd-
Frank Act neither removed nor revised
this provision, the Bureau declines to
make such a change at this time. With
respect to the commenter’s specific
concerns, the Bureau notes that
§1026.31(c)(1)(ii) requires a written
disclosure at consummation or account
opening that reflects any changed terms,
along with a certification by the
consumer and creditor that telephone
disclosures reflecting those terms were
made at the appropriate time prior to
consummation or account opening.

The commenter similarly urged the
Bureau to eliminate the language in
§1026.31(c)(1)(iii) permitting the
consumer to modify the three-day
waiting period for a bona fide personal
financial emergency. The commenter
stated that the urgency for financing for
some consumers should not supplant
protections for other consumers. The
Bureau declines to remove or amend
§1026.31(c)(1)(iii). The Board
prescribed § 1026.31(c)(1)(iii) pursuant
to its authority under TILA section
129(b)(2)(C) when it first implemented
HOEPA by final rule in 1995.34 The
Bureau understands that there may be
concerns about creditors abusing the
waiver provision in certain
circumstances, however the Bureau
believes that the provision may benefit
consumers who, for example, are facing
imminent foreclosure. Absent specific
information indicating that a change is
warranted, the Bureau declines to
modify this long-standing provision.
The Bureau thus finalizes its
amendments to § 1026.31(c)(1) generally
as proposed (i.e., to reflect the
provision’s expanded application to
HELOCGs), with only minor revisions for
clarity.

In addition, the Bureau is revising
comment 31(c)(1)(i)-2 for clarification
purposes and consistency with final
§1026.34(a)(10). Upon further
consideration of these provisions, the
Bureau recognizes that the prohibition
of financing points and fees in
§1026.34(a)(10) prohibits the financing
of any points and fees, as defined in
§1026.32(b)(1) and (2), for all high-cost
mortgages. This prohibition includes the
financing of premiums or other charges
for the optional products such as credit
insurance described in proposed
comment 31(c)(1)(i)-2. Section
1026.34(a)(10) permits, however, the
financing of charges not included in the
definition of points and fees. For
example, § 1026.34(a)(10) permits the
financing of bona fide third-party
charges, such as fees charged by a third-

34 See 60 FR 15463, 15464—65 (Mar. 24, 1995).

party counselor in connection with the
consumer’s receipt of pre-loan
counseling for a high-cost mortgage
under § 1025.34(a)(5). Accordingly,
proposed comment 31(c)(1)(i)-2 is
revised for clarification purposes and
consistency with these other provisions.

31(h) Corrections and Unintentional
Violations.

Section 1433(f) of the Dodd-Frank Act
added new section 129(v) to TILA, 15
U.S.C. 1639(v), which prescribes certain
conditions under which a creditor or
assignee of a high-cost mortgage that has
failed to comply with a HOEPA
requirement, despite acting in good
faith, will not be deemed to have
violated the requirement. Section 129(v)
permits the creditor or assignee to use
this provision when either of the two
following sets of conditions is satisfied:
(1) “Within 30 days of the loan closing
and prior to the institution of any
action, the consumer is notified of or
discovers the violation, appropriate
restitution is made, and whatever
adjustments are necessary are made to
the loan to either, at the choice of the
consumer—(A) make the loan satisfy the
requirements of this chapter; or (B) in
the case of a high-cost mortgage, change
the terms of the loan in a manner
beneficial to the consumer so that the
loan will no longer be a high-cost
mortgage”’; or (2) “within 60 days of the
creditor’s discovery or receipt of
notification of an unintentional
violation or bona fide error and prior to
the institution of any action, the
consumer is notified of the compliance
failure, appropriate restitution is made,
and whatever adjustments are necessary
are made to the loan to either, at the
choice of the consumer—(A) make the
loan satisfy the requirements of this
chapter; or (B) in the case of a high-cost
mortgage, change the terms of the loan
in a manner beneficial so that the loan
will no longer be a high-cost
mortgage.” 35 The Bureau did not
propose to issue regulatory guidance
concerning this provision. The Bureau
solicited comment on the extent to
which creditors or assignees are likely
to invoke this provision; whether
regulatory guidance would be useful;
and if so, what issues would be most
important to address.

The Bureau did not receive comments
from industry suggesting that creditors
or assignees would be likely to invoke
the provision. However, the Bureau
received a number of comments from
industry and consumer groups that
suggested the Bureau provide guidance
on certain statutory terms. Both industry

3515 U.S.C. 1639(v).
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and consumer groups asked for a
definition of the statutory term “good
faith” and also sought guidance on
whether the statutory requirement that
notice of an unintentional error be given
“prior to the institution of any action”
applies only to lawsuits initiated by the
consumer, or should be construed more
broadly to include enforcement actions
and various types of informal disputes
between the borrower and creditor.
Consumer groups also sought guidance
and clarification as to how a creditor’s
use of the statute to correct an
unintentional violation will interplay
with TILA rescission rights.36

In addition, both industry and
consumer groups sought guidance on
the operation of the 30- and 60-day
periods set forth in sections 129(v)(1)
and (2), respectively. These commenters
expressed concern that the statute, as
drafted, could be interpreted to require
a creditor or assignee seeking the benefit
of section 129(v) to provide notice to the
consumer, receive the election of the
consumer’s preferred adjustment, and
implement the consumer’s election
within the 30- or 60-day period.
Industry and consumer groups stated
that such a timeframe would be
unworkable, and industry commenters
suggested this would result in creditors
and assignees not using the provision.

Both industry and consumer groups
offered suggestions for a more workable
operational framework. Specifically,
industry commenters suggested that the
30- and 60-day time limits should refer
only to the time in which the creditor
or assignee must notify the consumer
about the violation, but additional time
should be afforded for the creditor to
offer a choice of adjustments to the
consumer, for the consumer to elect an
adjustment, and the creditor to
implement the consumer’s elected
adjustment. Consumer groups also
noted that a consumer may need
substantial time to consider a creditor’s
proposed adjustment in order to make
an informed choice, and generally
suggested that an additional 30 to 60
days from the time of notice be given to
consumers to make an election of
adjustment. Similarly, industry
commenters suggested an additional
time period of 30 to 60 days be afforded
to the creditor or assignee to implement
the consumer’s elected adjustment and
pay any restitution that may be
appropriate.

The Bureau recognizes that section
129(v) is a complex provision, and
agrees with public commenters that
several of the features and terms of the
provision are ambiguous. However, it is

36 See 15 U.S.C. 1635 and 1639(n).

not yet clear what role section 129(v)
will play in HOEPA'’s scheme of
regulation, particularly in light of the
Dodd-Frank Act’s comprehensive
amendments to HOEPA, and the lack of
comments from industry suggesting that
creditors or assignees will be likely to
invoke this provision. The Bureau
therefore declines at this point to issue
detailed interpretive guidance regarding
section 129(v).

However, the Bureau agrees with
industry and consumer groups that it is
important to clarify how the 30- and 60-
day periods operate. Comments
suggested that implementing the
consumer’s choice of adjustment—
which may require the creditor or
assignee to make changes to the
documentation, disclosure, or terms of a
transaction—may itself take more than
30 days. It is thus not feasible to require
creditors and assignees invoking the
provision to also provide notice of the
violation to the consumer and allow the
consumer appropriate time to consider
and elect an adjustment and to provide
notice of that election to the creditor
within that same 30 or 60 day period.

The Bureau is adopting a new
provision at § 1026.31(h) and
accompanying comment 31(h)-1
interpreting section 129(v) to address
these issues. Section 1026.31(h) states
that a creditor or assignee in a high-cost
mortgage who, when acting in good
faith, failed to comply with a
requirement under section 129 of the
Act will not be deemed to have violated
such requirement if the creditor or
assignee satisfies specified conditions.
Those conditions include providing
notice to the consumer within 30 or 60
days (as appropriate) of the prescribed
triggering conditions and implementing
the consumer’s chosen adjustments and
providing appropriate restitution within
a reasonable time.

In adopting new provision
§1026.31(h), the Bureau is interpreting
the language of section 129(v) to provide
greater clarity with respect to these
timeframes, which will assist creditors,
assignees, and consumers seeking to use
section 129(v). In the Bureau’s view,
section 129(v) is ambiguous regarding
whether the “within 30 [or 60] days”
timing requirement encompasses all the
events that must occur for a creditor or
assignee to claim the provision’s
benefit—including the implementation
of the consumer’s choice of
adjustment—or only the first step, the
consumer’s notification or discovery of
the violation. The Bureau believes
Congress’s intent was to make it
possible, under appropriate
circumstances, for creditors and
assignees to satisfy the conditions of

section 129(v). If securing the protection
of section 129(v) required a creditor or
assignee to complete within 30 or 60
days tasks that cannot reasonably be
done in that time, creditors or assignees
might never seek to use the provision.
The Bureau thus believes that, to
effectuate Congress’s intent, section
129(v) should be interpreted, if possible,
so that creditors and assignees can
feasibly meet its conditions. The Bureau
agrees with industry and consumer
groups that it would be unworkable for
a creditor to complete within 30 or 60
days all the steps to qualify for section
129(v) relief. Accordingly, the Bureau
interprets the language of section 129(v)
to mean that the 30- and 60-day
statutory periods set forth the timeframe
for providing notice of the violation to
the consumer, but does not also require
that the consumer elect an adjustment
and that the creditor or assignee
implement that adjustment, along with
appropriate restitution, within the same
timeframe.

With respect to the remaining
statutory conditions—the consumer’s
election of an adjustment, the creditor
or assignee’s implementation of that
adjustment, and the creditor or
assignee’s paying of any appropriate
restitution—the Bureau believes that
Congress intended this provision to
encourage creditors and assignees who
have acted in good faith to remediate
their violations of HOEPA, and that
additional time is necessary for them to
do so.

However, the Bureau stresses that, for
a creditor or assignee to enjoy the
benefit of section 129(v), the required
adjustment must still be completed in a
reasonable time. While the Bureau
interprets the specified 30- or 60-day
period to cover only notice of a
violation to the consumer, the Bureau
does not believe Congress intended to
allow the remaining steps in section
129(v) to take an arbitrarily long time.
The Bureau believes Congress intended
a creditor or assignee to make the
appropriate restitution and complete the
required section 129(v) modification
within a reasonable time period.37 In the
Bureau’s view, allowing a reasonable
time for a creditor or assignee to carry
out the steps necessary to benefit from
section 129(v) would effectuate
Congress’s purpose of encouraging
creditors and assignees who have acted

37 When a statute is silent about how long a given
action may take, Congress may be understood to
have implicitly required the action to be completed
in a reasonable time. See Norman J. Singer & J.D.
Shambie Singer, 2B Sutherland Statutes and
Statutory Construction, §55.3 (7th ed.) (“If a statute
imposes a duty but is silent as to when it is to be
performed, a reasonable time is implied.”).
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in good faith to remediate their
violations of HOEPA. If a creditor could
take any amount of time to fulfill the
section 129(v) conditions, the creditor
might wait without completing the
required modification unless and until
it faced liability for its violation.

Section 1026.31(h) reflects this
interpretation by requiring both
appropriate restitution and the required
adjustments to a loan to be completed
within a reasonable time. What length of
time is reasonable may depend on the
circumstances, including the nature of
the violation at stake. The Bureau
therefore declines to provide detailed
guidance on what periods would be
reasonable. However, as the
accompanying new comment 31(h)-1
notes, the Bureau generally regards 30
days after the consumer sends notice of
the chosen adjustment as reasonable.

Comment 31(h)-1 also provides a
clarifying interpretation of the notice
and election procedures. Section 129(v)
is also ambiguous as to how consumers
are to be notified that they have a choice
of remedy and how they are to inform
creditors of their choice. The Bureau
believes that Congress intended for
consumers to have a reasonable
opportunity to make a choice under
section 129(v). In the Bureau’s view,
this purpose is effectuated by
interpreting section 129(v) to require a
creditor or assignee to provide adequate
notice of the choices available to the
consumer. Specifically, comment 31(h)—
1 notes that the initial notice sent to the
consumer should be in writing, should
offer the consumer the proposed
adjustments, and should state the time
within which the consumer must
choose an adjustment. Comment 31(h)—
1 further explains that the Bureau
regards 60 days as generally sufficient to
provide adequate notice of the
consumer’s right to make an election.

Finally, the Bureau is clarifying in
§1026.31(h) and its accompanying
commentary certain statutory
terminology for consistency with
existing Regulation Z terminology, and
to reflect the Dodd-Frank Act’s
expansion of loans potentially subject to
HOEPA coverage to include open-end
credit plans. Thus, §1026.31(h) and its
accompanying commentary use the
terms ‘““‘consummation or account
opening” and “loan or credit plan” to
clarify that § 1026.31(h) applies to both
closed-end and open-end credit.

Section 1026.32 Requirements for
High-Cost Mortgages

32(a) Coverage
32(a)(1)

Prior to the Dodd-Frank Act, the
statutory protections for high cost
mortgages generally were limited to
closed-end refinancings and home-
equity mortgage loans with APRs or
points and fees that exceeded the
thresholds prescribed by TILA section
103(aa), as implemented by existing
§1026.32(a)(1). The Dodd-Frank Act
expanded HOEPA’s coverage by
providing in TILA section 103(bb)(1)
that the term “high-cost mortgage”
means any consumer credit transaction
that is secured by the consumer’s
principal dwelling, other than a reverse
mortgage transaction, if any of the
prescribed high-cost mortgage
thresholds are met. As discussed in the
section-by-section analysis of
§1026.32(a)(1)(i) through (iii), below,
the Dodd-Frank Act adjusted HOEPA’s
existing APR and points and fees
thresholds and added a third HOEPA
coverage test based on a transaction’s
prepayment penalties.

The proposal would have revised
§1026.32(a)(1) to implement TILA’s
amended definition of “high-cost
mortgage” by removing the coverage
exclusions for residential mortgage
transactions (i.e., purchase-money
mortgage loans) and HELOCs while
retaining the exclusion of reverse
mortgage transactions. Specifically, the
proposal would have defined ‘high-cost
mortgage” in § 1026.32(a)(1) to mean
any consumer credit transaction, other
than a reverse mortgage transaction as
defined in § 1026.33(a), that is secured
by the consumer’s principal dwelling
and in which any one of the high-cost
APR, points and fees, or prepayment
penalty coverage tests is met. Proposed
comment 32(a)(1)-1 would have
clarified that a high-cost mortgage
includes both a closed- and open-end
credit transaction secured by the
consumer’s principal dwelling. The
comment also would have clarified that,
for purposes of determining coverage
under § 1026.32, an open-end credit
transaction is limited to account
opening; an individual advance of funds
or a draw on the credit line subsequent
to account opening does not constitute
a “‘transaction” for this purpose. As
noted in the proposal, the Bureau
believes that such a clarification is
needed to permit creditors to determine
whether a HELOC is a high-cost
mortgage once (i.e., at account opening),
rather than having to evaluate the
HELOC for high-cost mortgage coverage

each time the consumer draws on the
credit line.

The Bureau received numerous
comments concerning the proposed
expanded scope of loan types covered
by HOEPA. The Bureau addresses those
coverage-related comments in the
section-by-section analysis of
§1026.32(a)(2) below. One commenter
expressed an overall concern that the
Bureau is not coordinating its 2013
HOEPA Final Rule with the
implementation of other title XIV
provisions, and suggested that HOEPA’s
protections were not necessary given
these other provisions. As discussed in
Part III of this preamble, the Bureau is
carefully coordinating its rules. The
Bureau notes that the Dodd-Frank Act’s
amendments to HOEPA are self-
effectuating in the absence of
regulations.

The Bureau received no comments
concerning other aspects of proposed
§1026.32(a)(1) or comment 32(a)(1)-1
and adopts them generally as proposed,
except that the Bureau retains for
organizational purposes the existing
structure of § 1026.32(a)(1), including its
cross-reference to § 1026.32(a)(2) for
exemptions from HOEPA coverage.

32(a)(2)(1)

Prior to the Dodd-Frank Act, TILA
section 103(aa)(1)(A) provided that a
transaction was covered by HOEPA if
the APR at consummation of the
transaction would exceed by more than
10 percentage points the yield on
Treasury securities having comparable
periods of maturity (measured as of the
fifteenth day of the month immediately
preceding the month in which the
application for the extension of credit
was received by the creditor). Pursuant
to its authority under TILA section
103(aa)(2) (re-designated by the Dodd-
Frank Act as section 103(bb)(2)), the
Board in 2001 lowered the APR
threshold for first-lien transactions to 8
percentage points above the yield on
comparable Treasury securities and
retained the higher APR threshold of 10
percentage points above the yield on
comparable Treasury securities for
subordinate-lien transactions, thus
creating a two-tiered APR test for
HOEPA coverage.38 The APR thresholds
are implemented in existing
§1026.32(a)(1)(i).

TILA section 103(bb)(1)(A)(i), as
added by section 1431 of the Dodd-
Frank Act, essentially codifies the two-
tiered APR test for HOEPA coverage
adopted by the Board in 2001, with
certain changes. Specifically, TILA
section 103(bb)(1)(A)({):

3866 FR 65604, 65617 (Dec. 20, 2001).
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e Changes the APR benchmark from
the yield on comparable Treasury
securities to the “average prime offer
rate,” as defined in TILA section
129C(b)(2)(B);

e Revises the percentage-point
thresholds for first- and subordinate-lien
transactions; and

¢ Creates a separate, higher
percentage-point threshold for smaller-
dollar-amount, first-lien transactions
secured by personal property.

These changes, as implemented by the
final rule, are discussed below,
following a discussion of (1) the
Bureau’s proposal to use the
“transaction coverage rate’’ as an
alternative to the APR for purposes of
determining HOEPA coverage under
§1026.32(a)(1)(i), and (2) general
comments concerning the use of the
APR for testing for HOEPA coverage.

Annual Percentage Rate versus
Transaction Coverage Rate

The Bureau proposed two alternatives
in proposed §1026.32(a)(1)(i) to
implement the revised APR thresholds
for HOEPA coverage under TILA section
103(bb)(1)(A)(i). Alternative 1 would
have used the APR as the metric to be
compared to the average prime offer rate
for determining HOEPA coverage for
both closed- and open-end credit
transactions. Alternative 2 would have
been substantially identical to
Alternative 1, but it would have
substituted a ‘“transaction coverage rate”
for the APR as the metric to be
compared to the average prime offer rate
for closed-end credit transactions. The
Bureau proposed Alternative 2 in
connection with the Bureau’s 2012
TILA-RESPA Integration Proposal,
which would have broadened the
general definition of finance charge for
closed-end transactions under
Regulation Z.39 In its HOEPA proposal,
the Bureau solicited comment on
whether to adopt Alternative 1 or
Alternative 2 for closed-end
transactions. The Bureau also noted that
it would not adopt Alternative 2 if it did
not change the definition of finance
charge in connection with the 2012
TILA-RESPA Integration Proposal.
Proposed comment 32(a)(1)(i)-1 would
have clarified how to determine the
“transaction coverage rate” for closed-
end transactions if Alternative 2 were
adopted.

As discussed in part II above, in
August 2012, the Bureau extended the
notice-and-comment period for
comments relating to the proposed
adoption of the more inclusive finance

39 See 77 FR 49091, 4910003 (Aug. 15, 2012)
(discussing the transaction coverage rate).

charge, including related aspects of the
HOEPA proposal such as the transaction
coverage rate. At that time, the Bureau
noted that it would not be finalizing the
more inclusive finance charge in
January 2013.4° The Bureau therefore
does not address in this rulemaking the
numerous public comments that it
received concerning the proposed
alternatives for the APR coverage test.
The Bureau instead will address such
comments in connection with its
finalization of the 2012 TILA-RESPA
Integration Proposal, thus resolving that
issue together with the Bureau’s
determination whether to adopt the
more inclusive finance charge. The final
rule thus adopts Alternative 1 (i.e., use
of APR) in § 1026.32(a)(1)(i).

Use of the Annual Percentage Rate for
HOEPA Coverage

The Bureau received several
comments generally discussing the use
of the APR for determining HOEPA
coverage. One State housing finance
authority commenter suggested that the
Bureau replace the APR-based coverage
test for both closed- and open-end
transactions with a simpler, interest
rate-based test that would be easier to
explain to consumers and would
eliminate regional variations due to
closing charges. Given that TILA clearly
contemplates an APR-based coverage
test for determining the applicability of
HOEPA protections, as well as other
types of special protections, the Bureau
declines to adopt an interest rate-based
test for high-cost mortgages in this
rulemaking.4?

The Bureau also declines to adopt in
the final rule, as suggested by one
consumer advocacy commenter, a
requirement that non-interest finance
charge items be included in the APR
calculation for HELOCs for purposes of
determining HOEPA coverage. As noted,
the Dodd-Frank Act expanded HOEPA
coverage to HELOGs in TILA section
103(bb)(1)(A). In doing so, Congress did
not set forth any special standards for
applying the APR coverage test to open-
end credit. Under the HOEPA proposal,
HELOC creditors thus would have
tested HELOCs for HOEPA coverage by
using the standard APR that creditors
calculate for HELOC disclosures.
Specifically, unlike for closed-end
transactions, where the APR reflects
costs other than interest, HELOC APRs

40 See 77 FR 54843 (Sept. 6, 2012) (discussing the
TILA-RESPA Integration Proposal); 77 FR 54844
(Sept. 6, 2012) (discussing the HOEPA Proposal).

41 See TILA sections 129C(a)(6)(D)(ii) and
129C(c)(1)(B)(ii) (ability-to-repay and qualified
mortgage requirements), 129D(b)(3) (escrow
requirements), and 129H(f)(2) (appraisal
requirements).

include only interest.#2 One consumer
group commenter urged the Bureau to
make the APR coverage test more
consistent between closed- and open-
end credit by adopting a more inclusive
APR calculation for HELOCs. The
commenter argued that, under the
Bureau’s proposal, a creditor could
impose astronomical closing costs on a
HELOC without meeting the APR
coverage test, because such charges are
not included in the APR calculation for
HELOGs. The commenter expressed
concern that the difference in the APR
calculation for HELOCs versus closed-
end transactions will unduly encourage
creditors to steer consumers toward
HELOCGs, and particularly to HELOCs
with excessively high closing costs.
The Bureau acknowledges that
Regulation Z requires a different
calculation of APR for closed-end
transactions (interest rate plus other
charges) than for HELOCs (interest rate
only) for disclosure purposes. Using
these existing APRs for HOEPA
coverage necessarily means that non-
interest charges will be reflected in the
APR for closed-end, but not for open-
end, transactions. The Bureau declines
at this time, however, to adopt a
different APR for HELOCs. First, the
Bureau notes that creditors have been
required to use the (interest rate) APR
for HELOC disclosures for more than
twenty years, and this APR is consistent
with the APR used for other open-end
credit.#3 Moreover, notwithstanding the
commenter’s concern, the Bureau
believes that the HOEPA points and fees
coverage test should constrain HELOC
creditors from imposing excessively
high closing costs. As discussed in the
section-by-section analysis of
§1026.32(b)(2) below, the final rule
adopts a points and fees definition that
is the same in all material respects for
closed- and open-end credit. Finally, the
Bureau believes that introducing a new
APR calculation for HELOC creditors
solely for determining HOEPA coverage
could impose additional compliance
costs that would need to be carefully

42 TILA section 128(a)(3) and (4) requires
disclosure of the finance charge and the finance
charge expressed as an ‘‘annual percentage rate,”
for which the interest rate (along with other items
in the finance charge) is a factor in the calculation.
See §1026.18(d) and (e). TILA section 127A(a), in
contrast, provides that HELOC creditors must
disclose the annual percentage rate along with a
statement that the rate does not include costs other
than interest. Thus, pursuant to §§ 1026.14(b) and
.40, the APR to be disclosed for a HELOC—as for
other types of open-end credit—is the periodic rate
multiplied by the number of periods in a year under
§1026.40.

43 See, e.g., 54 FR 24670 (June 9, 1989) (adopting
HELOC disclosure rules to implement the Home
Equity Loan Consumer Protection Act of 1988);
§1026.14(b).
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analyzed. Thus, the Bureau believes that
comments concerning the disparity
between the APR for closed- and open-
end credit transactions are better
considered as part of a broader
reevaluation of the HELOC provisions of
Regulation Z, rather than in the context
of this rulemaking to implement section
1431 of the Dodd-Frank Act.#¢

Average Prime Offer Rate as Benchmark

As noted above, the Dodd-Frank Act
amended HOEPA by changing the
benchmark against which the APR must
be measured to determine HOEPA
coverage from the yield on comparable
Treasury securities to the average prime
offer rate, defined in TILA section
129C(b)(2)(B) to mean the average prime
offer rate for a comparable transaction as
of the date on which the interest rate for
the transaction is set, as published by
the Bureau. TILA section 129C(b)(2)(B)
essentially codifies the definition of
average prime offer rate adopted by the
Board in its 2008 HOEPA Final Rule
and implemented in § 1026.35.4°

Section 1026.35 prohibits certain acts
or practices in connection with higher-
priced mortgage loans. Higher-priced
mortgage loans, in contrast to high-cost
mortgages, are closed-end credit
transactions with APRs that, in general,
exceed the average prime offer rate for
a comparable transaction as of the date
the interest rate for the transaction is set
by more than 1.5 or 3.5 percentage
points for first- and subordinate-lien
transactions, respectively.46

Section 1026.35(a)(2) provides that
the average prime offer rate means an
APR that is derived from the average
interest rates, points and “‘other loan
pricing terms”’ currently offered to
consumers by a representative sample of
creditors for fixed- and variable-rate
closed-end credit transactions with low-
risk pricing characteristics. Section
1026.35(a)(2) also indicates that a table
with the average prime offer rates for a
broad range of types of closed-end credit
transactions is published on the internet

44]n this regard, the Bureau notes that it has
inherited from the Board a proposal to amend the
requirements for HELOC disclosures under current
§1026.40 (§226.5b in the Board’s proposal). See 74
FR 43428 (Aug. 26, 2009). The Bureau anticipates
finalizing the Board’s proposal in the future.

45 See 73 FR 44522, 44534-36 (July 30, 2008).

46 Existing § 1026.35 contains repayment ability
requirements and other restrictions for higher-
priced mortgage loans. The Bureau’s 2013 ATR
Final Rule is removing those requirements in
connection with its implementation in § 1026.43 of
the Dodd-Frank Act’s ability-to-repay and qualified
mortgage provisions. However, § 1026.35 is being
retained for escrow- and appraisal-related
requirements for higher-priced mortgage loans,
which are being implemented in the Bureau’s 2013
Escrows Final Rule and the 2013 interagency
appraisals rulemaking, respectively.

and updated at least weekly. Existing
comments 35(a)(2)-1 through —4
provide further details concerning the
calculation and use of the average prime
offer rate.4” In relevant part:

e Comment 35(a)(2)-1 states that data
reported in the Freddie Mac Primary
Mortgage Market Survey® (PMMS) is
used to calculate the average prime offer
rates reported in the internet table.#® For
variable-rate transactions, the “other
loan pricing terms” (i.e., other than
interest rates and points) that are used
to calculate the average prime offer rates
include commonly used indices,
margins, and initial fixed-rate periods.

e Comment 35(a)(2)-2 notes that the
published average prime offer rate tables
indicate how to identify a “‘comparable
transaction” for purposes of calculating
the APR to average prime offer rate
spread that is required to determine
higher-priced mortgage loan coverage
under § 1026.35.49

e Comment 35(a)(2)-3 provides that,
for purposes of determining higher-
priced mortgage loan coverage under
§1026.35, a transaction’s APR is
compared to the average prime offer rate
as of the date the transaction’s interest
rate is set (or “locked”’) before

47 In proposing to cross-reference Regulation Z’s

existing guidance for average prime offer rates
relating to higher-priced mortgage loans, the
HOEPA proposal noted that Regulation Z’s existing
comments 35(a)(2)-1 through —4 likely would be
renumbered as comments 35(a)(2)(ii)-1 through —4
for organizational purposes if and when the Bureau
adopted the transaction coverage rate in § 1026.35
in connection with a more inclusive finance charge
definition. As discussed, the Bureau has postponed
action with respect to the proposed more inclusive
finance charge. However, as described in
connection with the Bureau’s 2013 Escrows Final
Rule, the Bureau is renumbering existing
commentary to § 1026.35 concerning the average
prime offer rate for other reasons. The cross-
references in commentary to § 1026.32(a)(2) in this
final rule reflect the numbering that is being
adopted in the 2013 Escrows Final Rule, rather than
the numbering of existing commentary to section
1026.35.

48 The PMMS contains pricing data for four types
of closed-end transactions: one-year ARM, % ARM,
30-year fixed-rate, and 15-year fixed-rate. The
pricing data for those transactions is used to
estimate average prime offer rates for the other
fixed- and variable-rate loan products listed in the
internet table.

49 The referenced guidance is available at http:
//www.ffiec.gov/ratespread. The first factor to
consider in determining a “comparable transaction”
is whether the transaction under consideration is
fixed-rate or variable-rate. (One table contains
average prime offer rates for fixed-rate transactions,
and one table contains average prime offer rates for
variable-rate transactions.) The other information
necessary for determining the most comparable
transaction is (1) the date that the interest rate for
the transaction was set; and (2) the term of the
transaction. In the case of a fixed-rate transaction,
the term is the transaction’s term to maturity. In the
case of a variable-rate transaction, the term is the
initial fixed-rate period, rounded to the nearest
number of whole years (or, if the initial fixed-rate
period is less than one year, the term is one year).

consummation. The comment specifies
that if a creditor sets the interest rate
initially and then sets it at a different
level before consummation, the creditor
should use the last date the interest rate
is set before consummation.

e Comment 35(a)(2)—4 restates that
the average prime offer rate tables, along
with the methodology for calculating
average prime offer rates, are published
on the internet.

Proposed § 1026.32(a)(1)(i) would
have implemented the change in the
benchmark for HOEPA’s APR coverage
test from the yield on comparable
Treasury securities to the average prime
offer rate. Proposed comment
32(a)(1)(i)-2 would have clarified that
creditors should determine the
applicable average prime offer rate for
closed-end transactions for purposes of
§1026.32(a)(1)(i) pursuant to the same
guidance set forth in § 1026.35(a)(2) and
commentary thereto. Proposed comment
32(a)(1)(1)-3 would have provided
additional guidance for using the
methodology set forth in § 1026.35(a)(2)
to determine the applicable average
prime offer rate for HELOCs. The
Bureau believes that additional
guidance for HELOCs is warranted
because, as discussed in the preamble to
the proposal, the average prime offer
rate currently is calculated only for
closed-end transactions. The Bureau is
not aware of any publicly available and
authoritative surveys of pricing data for
HELOC:s from which to calculate a
separate average prime offer rate for
open-end credit.>° Proposed comment
32(a)(1)(i)-3 therefore would have
instructed creditors to test HELOCs for
HOEPA coverage by comparing the
HELOC’s APR (calculated in accordance
with proposed § 1026.32(a)(2) 51) to the
average prime offer rate for ‘“the most
closely comparable closed-end loan”
based on applicable loan characteristics
and other loan pricing terms. Proposed
comment 32(a)(1)(i)-3 would have
provided illustrative examples to
facilitate compliance.

The proposal explained why the
Bureau believes that it is reasonable to
require HELOC creditors to use the
average prime offer rate for the most
closely-comparable closed-end loan
when determining HELOC coverage.
The Bureau noted its belief that market

50 As already noted, the methodology for deriving
the average prime offer rate is based on Freddie
Mac’s Primary Mortgage Market Survey®, which
does not provide any data on HELOCs. More
detailed discussions of the average prime offer rate
is provided in the Board’s 2008 HOEPA Final Rule
and other publicly-available sources. See 73 FR
44522, 44533-36 (July 30, 2008); http://
www.ffiec.gov/ratespread/default.aspx.

51 Section 1026.32(a)(3) as adopted in the final
rule was proposed as § 1026.32(a)(2).
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rates for HELOGCs generally are based on
a prime lending rate, such as the average
prime rate as published in the Wall
Street Journal.52 When the Bureau
compared the prime rate published by
the Board over a 12-year period to
average prime offer rates for annually-
adjusting, closed-end credit transactions
(i.e., one-year adjustable rate mortgages
(ARMs)) for the same period, the Bureau
found that the rates generally were
comparable. Thus, the Bureau believes
that using the average prime offer rate
for the most closely-comparable closed-
end loan is a reasonable benchmark for
HOEPA’s APR test for HELOCs. The
Bureau further believes that requiring
HELOC creditors to use this benchmark
will facilitate compliance because
HELOC creditors may use existing rate-
spread calculators on the FFIEC’s Web
site to determine HOEPA coverage.
Finally, the Bureau believes that
requiring HELOC creditors to use the
closed-end, average prime offer rate
tables is appropriate under TILA section
103(bb)(1)(A)(i), which requires a
comparison of a mortgage transaction’s
APR to the average prime offer rate
without distinguishing between closed-
and open-end credit. The Bureau
nevertheless solicited data or comment
on all aspects of determining the
average prime offer rate for HELOCs. In
particular, the Bureau solicited
comment on whether a benchmark other
than the average prime offer rate for the
most closely-comparable closed-end
loan would better meet the objectives of
HOEPA'’s APR coverage test for HELOCs
and facilitate compliance.

Commenters generally did not object
to changing the benchmark for HOEPA’s
APR coverage test from the yield on
Treasury securities to the average prime
offer rate.53 Indeed, several industry
commenters specifically supported the
change, noting that the average prime
offer rate tracks market prices better
than the yield on Treasury securities.
One such industry commenter noted
that, under recent market conditions,
the maximum APR for HOEPA coverage
for a first-lien, 10-year, fixed-rate
mortgage would be higher under the
HOEPA Proposal (i.e., 6.5 percentage
points over the average prime offer rate)
than under existing § 1026.32(a)(1)(i)
(i.e., eight percentage points over the
yield on comparable Treasuries).

52 Pursuant to § 1026.40(f)(1), a variable-rate
HELOC can vary only in accordance with a
publicly-available index that is outside of the
creditor’s control, such as the Wall Street Journal
prime rate.

53 As noted below, however, several industry
commenters objected to using the same average
prime offer rate for closed- and open-end credit
transactions.

Specifically, the commenter stated that,
under the HOEPA Proposal, the
maximum APR for HOEPA coverage for
this transaction would be 10.42 percent,
whereas the maximum APR under
existing § 1026.32(a)(1)(i) would be 9.70
percent.

Another industry commenter
observed that using the average prime
offer rate as the benchmark will not be
difficult because the average prime offer
rate has been used for some time as the
benchmark for determining coverage
under Regulation Z’s higher-priced
mortgage loan rules in existing
§1026.35. The commenter, however,
suggested that the Bureau work with the
FFIEC to ensure that the rate-spread
calculator currently employed for
purposes of determining higher-priced
mortgage loan coverage would be
adjusted and usable for purposes of
determining HOEPA coverage.

Two commenters urged the Bureau to
harmonize the methodologies for
calculating the average prime offer rate
and the APR for adjustable-rate
mortgages under § 1026.32(a)(3). These
commenters stated that, for example, if
the APR for an adjustable-rate
transaction for purposes of determining
HOEPA coverage is determined under
§1026.32(a)(3) based on the higher of
the initial interest rate or the fully-
indexed rate, then the applicable
average prime offer rate should be
calculated in the same way to ensure
that there is a more accurate comparison
for purposes of the HOEPA coverage
calculation.

Several industry commenters, while
not objecting to the use of an average
prime offer rate benchmark for HELOCs,
urged the Bureau to specify in the final
rule (or work to develop) a separate
methodology for calculating the average
prime offer rate for open-end credit
transactions. The commenters stated
that it is not sensible to apply the
average prime offer rate for closed-end
credit transactions to HELOCs, because
closed- and open-end mortgage products
have different risks, pricing, and loan
characteristics. The commenters did not
suggest an alternative benchmark or any
alternatives for calculating an average
prime offer rate for HELOCs. One
commenter suggested, however, that if
the Bureau adopted “‘the most closely
comparable closed-end loan” standard
as proposed, then the Bureau should
specify how a creditor that originates a
HELOC that could be comparable to
multiple, different closed-end loans
should determine which closed-end
loan is the most closely comparable.
Finally, one commenter requested
guidance concerning the comparable
maturity date for an “evergreen” HELOC

(i.e., a HELOC with no scheduled
maturity date) for which the interest rate
may be fixed or adjustable.

The Bureau is adopting the change in
the APR benchmark from the yield on
Treasury securities to the average prime
offer rate as set forth in proposed
§1026.32(a)(1)(i). The Bureau is
finalizing proposed comments
32(a)(1)(i)-2 and —3 as comments
32(a)(1)(i)-1 and -2, respectively, for
organizational purposes.5* The Bureau
makes certain other non-substantive
changes to the proposed commentary for
purposes of clarification. Specifically,
the comments are reorganized, a cross-
reference to comment 35(a)(2)-3 is
added to comment 32(a)(1)(i)—-2,55 and
comment 32(a)(1)(i)-3 is added to cross
reference guidance in comment
35(a)(1)-2 on determining the date as of
which creditors should compare a
transaction’s APR to the average prime
offer rate. Finally, as discussed further
below, additional guidance concerning
how a HELOC creditor should
determine the most closely comparable
closed-end mortgage loan is added to
comment 32(a)(1)(i)-2.

In response to commenters’
suggestions that the FFIEC rate-spread
calculator be adapted for use in
determining HOEPA coverage, the
Bureau does not anticipate difficulties
in using the calculator for this purpose.
The calculator exists on the FFIEC Web
site primarily for use in determining the
“rate spread” that must be reported, if
any, under HMDA and Regulation C, 12
CFR part 1003. Specifically Regulation
C §1003.4(a)(12) requires HMDA
reporters to report the spread between a
loan’s APR and the applicable average
prime offer rate (determined identically
to the determination for higher-priced
mortgage loans under § 1026.35) if that
spread exceeds 1.5 percentage points for
a first-lien loan or 3.5 percentage points
for a subordinate-lien loan. Those
spreads match the spreads that
historically have applied for higher-
priced mortgage loan coverage

541n light of the adoption of Alternative 1 rather
than Alternative 2, as discussed above, there is no
need at present to finalize proposed comment
32(a)(1)(i)-1, which would have provided guidance
concerning the transaction coverage rate.
Consequently, proposed comments 32(a)(1)(i)-2 and
—3 concerning the average prime offer rate are
finalized (with the additional clarifying changes
noted herein) as comments 32(a)(1)(i)-1 and -2,
respectively.

55 This cross-reference is to a new comment that
the Bureau is finalizing in its 2013 Escrows Final
Rule. The new comment clarifies that “average
prime offer rate” as used in § 1026.35 has the same
meaning as in Regulation C, 12 CFR part 1003, and
it notes that additional guidance concerning the
average prime offer rate is located both in the
official commentary to Regulation C as well as on
the FFIEC’s Web site.
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determinations under § 1026.35(a)(2),
allowing creditors to use the calculator
to determine whether a transaction is a
higher-priced mortgage loan.56 Creditors
may accomplish this by noting whether
the calculator yields a rate spread for
reporting under HMDA (which means
the transaction is a higher-priced
mortgage loan) or “N/A” for HMDA
reporting purposes (which means the
transaction is not a higher-priced
mortgage loan). From there, it is a
simple step further to note whether any
rate spread the calculator yields for
HMDA reporting purposes exceeds 6.5
or 8.5 percentage points over the
average prime offer rate, as applicable,
to know whether the transaction is a
high-cost mortgage under
§1026.32(a)(1)(i).

The Bureau acknowledges, as noted
by a commenter, that the APR
calculation required by § 1026.32(a)(3)
for determining HOEPA coverage for a
variable-rate transaction generally
requires a creditor to use the fully-
indexed rate, whereas blended APRs
(i.e., APRs that take low introductory
rates into consideration) are used to
calculate average prime offer rates. The
Bureau nevertheless finalizes the rule as
proposed. The Bureau believes that
APRs (and thus average prime offer
rates) calculated pursuant to the
blended method are unlikely in most
cases to be significantly lower than
APRs calculated using the fully-indexed
rate.5” Moreover, the methodology for
calculating the average prime offer rate
was well-established when Congress
passed the Dodd-Frank Act and
affirmatively (1) incorporated the
average prime offer rate as the
benchmark for the APR trigger; and (2)
required the use of the fully-indexed
rate for determining the APR for
variable-rate transactions.

Finally, the Bureau does not at this
time adopt a separate methodology for
determining the average prime offer rate
for HELOCs. Based on available data,
the Bureau continues to believe that
using the average prime offer rate for the
most closely-comparable, closed-end
credit transaction is a reasonable
benchmark for HOEPA’s APR test for
HELOGs. The fact that HELOCs are tied
to a prime rate which, over a 12-year

56 The higher-priced mortgage loan thresholds in
§1026.35(a)(1) are being revised through a separate
rulemaking to incorporate a separate, higher
threshold of 2.5 percentage points above the average
prime offer rate for first-lien “jumbo” transactions
pursuant to Dodd-Frank Act section 1471.

57 Specifically, such a difference would occur
only if an introductory rate lasted for an
extraordinarily long portion of a transaction’s
overall term, or if the introductory rate differed very
substantially from the fully-indexed rate. See
comment 17(c)(1)-10.1.

period, was generally comparable to the
average prime offer rate for one-year
ARMs informs the Bureau’s conclusion.
In addition, as discussed above, the
average prime offer rate tables are
published with a rate-spread calculator
that determines the average prime offer
rate for the most comparable closed-end
credit transaction and automatically
compares it to a transaction’s APR and
lien status to determine the transaction’s
APR’s spread over the applicable
average prime offer rate. This calculator
can easily be used by creditors
originating HELOCs.

Specifically, as described in further
detail in comment 32(a)(1)(i)-2, a
HELOC creditor should use the
published rate-spread calculator to
identify the average prime offer rate for
the most closely-comparable closed-end
credit transaction by inputting the same
terms that would be required to
determine the most comparable
transaction for any closed-end
origination. These terms are: (1)
Whether the HELOC is fixed- or
variable-rate; (2) if the HELOC is fixed-
rate, the term to maturity; (3) if the
HELOC is variable-rate, the duration of
any initial, fixed-rate period; and (4) the
date that the interest rate for the
transaction is set. Finally, comment
32(a)(1)(i)-2 clarifies that a creditor
originating a fixed-rate, evergreen
HELOC should enter a term of 30
years.?8 The Bureau believes that 30
years is a reasonable proxy for the term
of an evergreen HELOC given that 30
years is the longest term to maturity for
conventional mortgage loans.59

32(a)(DE)(A)

As added by the Dodd-Frank Act,
TILA section 103(bb)(1)(A)(1)(I) states
that a consumer credit transaction
secured by a first mortgage on a
consumer’s principal dwelling is a high-
cost mortgage if the APR at
consummation of the transaction will
exceed the average prime offer rate for
a comparable transaction by more than
6.5 percentage points (or 8.5 percentage
points, if the dwelling is personal
property and the transaction is for less
than $50,000). Thus, under TILA section
103(bb)(1)(A)(i)(I), the APR percentage-
point threshold for HOEPA coverage for
most first-lien transactions (i.e., all first-
lien, real property-secured transactions,

581n the case of a variable-rate evergreen HELOC
(as for all other closed- and open-end, variable-rate
mortgage products) creditors should look to the
length of any initial, fixed-rate period.

59 The published average prime offer rate tables
contain average rates for fixed-rate loans with terms
of up to 50 years. Historically, however, the average
rates for loans with fixed-rate terms of 30 years have
been the same as the average rates for loans with
fixed-rate terms of longer than 30 years.

as well as first-lien, personal property-
secured transactions for $50,000 or
more) is 6.5 percentage points over the
average prime offer rate.

Proposed § 1026.32(a)(1)(i)(A) (under
either proposed Alternative 1 or
Alternative 2) would have implemented
the statutory 6.5 percentage-point APR
threshold by generally mirroring the
statutory language but also providing for
certain non-substantive changes for
clarity, organization, or consistency
with existing Regulation Z and the
Bureau’s other mortgage rulemakings as
mandated by the Dodd-Frank Act. For
example, proposed § 1026.32(a)(1)(i)(A)
would have referred to a “first-lien
transaction” instead of a ““first
mortgage.”

As noted in part IV above, TILA
section 103(bb)(2)(A) and (B) provides
the Bureau with authority to adjust
HOEPA’s APR percentage-point
thresholds if the Bureau determines that
the increase or decrease is consistent
with the statutory protections for high-
cost mortgages and is warranted by the
need for credit. The Bureau did not
propose any adjustments to the 6.5
percentage-point APR threshold
prescribed by the Dodd-Frank Act for
either closed- or open-end transactions.
However, the Bureau solicited comment
and data on whether any such
adjustment would better protect
consumers from the risks associated
with high-cost mortgages or would be
warranted by the need for credit,
particularly for HELOCs.

General. Consumer groups generally
did not comment on the revised APR
percentage-point threshold in proposed
§1026.32(a)(1)()(A). One consumer
group commenter, however, advocated
that the Bureau adopt a threshold of 3.5
percentage points above the average
prime offer rate. The commenter noted
that, in the current rate environment,
most first-lien transactions would not be
covered under the revised APR test until
their APRs reached approximately 10
percent. This commenter stated that the
threshold as proposed would allow
unreasonably high rates to be imposed
on vulnerable borrowers.

Industry commenters and one State
housing finance authority generally
expressed concern that the revised APR
percentage-point threshold in proposed
§1026.32(a)(1)(1)(A) would inhibit
access to credit and suggested various
adjustments.®9 For example, several

60 Commenters generally did not distinguish
between the revised APR percentage-point
thresholds for first- and subordinate-lien
transactions. For purposes of this section-by-section
analysis, however, the two thresholds are discussed
separately.
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industry commenters urged the Bureau
either to increase the threshold or to
leave it at its existing (pre-Dodd-Frank
Act) level. These commenters generally
asserted that the existing threshold has
worked well to date, that the Bureau has
provided no empirical evidence
demonstrating that the threshold needs
to be adjusted, and that the enhanced
HOEPA protections that the Bureau is
finalizing in this rulemaking obviate any
need to reduce the threshold. One
industry commenter argued that
increased coverage under the revised
HOEPA coverage tests generally would
interfere with the goal of the Bureau’s
2012 TILA-RESPA Proposal by
eliminating a consumer’s ability to shop
for and obtain a mortgage near HOEPA’s
amended thresholds.

The Bureau adopts the 6.5 percentage-
point APR threshold for most first-lien
transactions in §1026.32(a)(1)(i)(A) as
proposed. The Bureau has authority
under TILA section 103(bb)(2)(A) to
increase or decrease this APR threshold
from the level set forth in the statute to
a level between 6 and 10 percentage
points above the average prime offer
rate. However, prior to making such an
adjustment, the Bureau must find that
an increase or decrease from the
statutory level is consistent with
consumer protection and warranted by
the need for credit. As noted, both
consumer group and industry
commenters suggested various
adjustments to the threshold or
suggested that the existing threshold
should not be adjusted in light of
protections. None of these commenters,
however, provided data or other specific
information to indicate how much of an
adjustment from the level prescribed by
Congress is warranted by a need for
access to credit or to protect consumers
from abusive lending.

As to the consumer group comment
suggesting that the Bureau decrease the
APR threshold by several percentage
points, the Bureau notes that, under
TILA section 103(bb)(2)(B)(i), it does not
have authority to reduce the threshold
below 6 percentage points above the
average prime offer rate. Even for
adjustments that would lower the APR
threshold within the permitted range
(i.e., from the statutory 6.5 percentage
points to an adjusted 6 percentage
points above the average prime offer
rate), the Bureau does not believe that
it has sufficient information at this time
to justify such a departure based on the
need to protect consumers from abusive
lending.

As to industry commenters’ general
argument that the Bureau should
maintain the threshold at its existing
(pre-Dodd-Frank) level or increase it,

the Bureau believes that implementing
the APR percentage-point threshold at
its statutorily-prescribed level, without
any adjustment, is particularly
appropriate at this time given the
simultaneous change in the benchmark
for HOEPA coverage from the yield on
Treasury securities to the average prime
offer rate. The Bureau believes there are
several advantages of using the average
prime offer rate rather than the yield on
Treasury securities including, as one
industry commenter noted, that the
average prime offer rate more closely
tracks movements in mortgage rates
than do yields on Treasury securities.6?
With this change to the benchmark,
then, it is not clear that revising the
threshold from an eight percentage-
point spread to a 6.5 percentage-point
spread will result in unwarranted
HOEPA coverage. Indeed, as noted in
the section-by-section analysis of
§1026.32(a)(1)(i) above, one industry
commenter observed that the maximum
APR for HOEPA coverage may,
depending on market conditions, be
higher in certain circumstances under
the final rule than under existing
§1026.32(a)(1)(1). Of course, if the
Bureau observes an increase in coverage
to a degree that interferes with access to
credit, the Bureau has authority to
increase the threshold as appropriate at
that time.

Manufactured housing. Manufactured
housing industry commenters in
particular raised a number of objections
to the APR thresholds.62 They noted
that interest rates for manufactured
home loans tend to be higher than for
traditional mortgages for a variety of
legitimate reasons. For example, the
commenters stated that such loans tend
to carry more credit risk and have not
benefited from secondary market
funding to the same degree as site-built
housing, thus increasing creditors’ cost
of funds. According to one commenter,
an APR of 14.73 percent therefore is
necessary to offer a manufactured home
loan on a profitable basis. Industry

61 See also the Board’s 2008 HOEPA Final Rule,
73 FR 44522, 44534-36 (July 30, 2008) (adopting
the average prime offer rate rather than the yield on
Treasury securities for the higher-priced mortgage
loan coverage test primarily because (1) the spread
between Treasuries and mortgage rates can be
volatile, even over a relatively short time frame,
such that loans with the same risk characteristics
but originated at different times may not be treated
the same for coverage purposes and (2) matching a
mortgage loan to a comparable Treasury security
based on the length of the loan’s contract maturity
creates distortions because few loans reach their
full maturity).

62 Manufactured housing industry commenters
also suggested various exemptions for
manufactured home loans from HOEPA. Those
comments are discussed in detail below in the
section-by-section analysis of § 1026.32(a)(2).

commenters estimated that, under the
HOEPA proposal, between 32 and 48
percent of their recent manufactured
home loan originations would have
been covered by the APR thresholds if
the Bureau adopted the thresholds as
proposed. In contrast, these commenters
stated that, if the Bureau adopted an
APR threshold of 10 percentage points
above the average prime offer rate for all
home purchase transactions secured in
whole or in part by manufactured
housing, then only between 12 and 15
percent of manufactured home loans
would be covered under the APR test.
They also stated that, if the Bureau
adopted an APR threshold of 12
percentage points above the average
prime offer rate for all manufactured
home loans, then only between 2 and 3
percent of manufactured home loans
would be covered.

The Bureau acknowledges the
concerns raised by manufactured
housing industry commenters
concerning HOEPA coverage. In the
Bureau’s view, however, Congress
weighed the interests of consumers and
creditors concerning the costs and risks
associated with manufactured housing
loans by specifying a higher APR
threshold of 8.5 percentage points above
the average prime offer rate for personal
property-secured loans with a loan
amount of $50,000 or less. (At today’s
rates, for a 10- or 15-year, fixed-rate
loan, the 8.5 percentage-point threshold
translates into an APR of approximately
12.5 or 11.25 percent, respectively.) The
Bureau thus declines to depart from the
APR thresholds prescribed by Congress.
The Bureau’s analysis was informed by
the following considerations.

First, the Bureau understands that
manufactured homes may be titled
either as personal property (in which
case the consumer receives a personal
property, or chattel, loan) or as real
property (in which case the consumer
receives a mortgage). Whether a
manufactured home is titled as personal
or real property does not perfectly
correlate to whether the consumer owns
the land on which the home is situated.
Indeed, according to 2011 U.S. Census
data, even though a majority (77
percent) of new manufactured homes
placed during 2011 were titled as
personal property, only 26 percent were
placed inside manufactured home (i.e.,
land-lease) communities, with the
balance being placed on owned land.®3
Instead, as noted by consumer group
commenters, the laws in most States

63 See Selected Characteristics of New
Manufactured Homes Placed by Region, 2011, at
http://www.census.gov/construction/mhs/pdf/
char11.pdf.
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provide an option for titling the
manufactured home either as personal
or real property.

In seeking relief from the APR
thresholds, industry commenters noted
that the average price of a new
manufactured home is approximately
$60,600 and that the majority of their
originations were secured by homes
titled as personal property. The
commenters, however, did not specify
what portion of their loans would be
subject to HOEPA coverage under the
6.5 percentage-point APR threshold, as
opposed to the 8.5 percentage-point
threshold for smaller-dollar, personal
property-secured transactions. Instead,
they requested that the Bureau adopt an
across-the-board APR threshold of 10 or
12 percentage points above the average
prime offer rate for all manufactured
housing. (At today’s rates, these
thresholds translate into APRs of
roughly 13 and 15 percent for a 15-year,
fixed-rate loan.)

The Bureau understands that, as the
commenters described, there tend to be
greater costs associated with originating
loans secured by manufactured housing,
particularly when such loans secured
solely by personal property. However,
the Bureau does not have authority
under HOEPA to increase the APR
threshold for first-lien transactions to
more than 10 percentage points above
the average prime offer rate. Moreover,
the higher threshold set forth by
Congress for smaller-dollar, personal
property loans appears to be consistent
with the lower range of estimates of the
increased rates that are associated with
personal property loans.64

For first-lien loans other than those
eligible for the higher threshold, the
Bureau has been unable to determine
from the commenters’ estimates what
portion of the existing APRs for
manufactured home loans is attributable
to the factors cited by the commenters,
such as credit risk and lack of a robust
secondary market.65

64 See, e.g., Ronald A. Wirtz, Home, sweet
(manufactured?) home, Fedgazette (July 2005),
available at http://www.minneapolisfed.org/
publications_papers/pub_display.cfm?id=1479
(interest rates for chattel loans run 2 to 5 percentage
points higher than for real estate loans).

65 With respect to the lack of a secondary market
in particular, this has not always been the case for
manufactured home loans. From the late 1980s
through the mid-2000s, the manufactured housing
industry underwent a boom-and-bust cycle that was
a precursor to the larger mortgage market
meltdown. Securitization of manufactured home
loans increased from $184 million in 1987 to $15
billion in 1999, before declining to virtually zero in
2009. See Ann M. Burkhart, Bringing Manufactured
Housing into the Real Estate Financing System, 37
Pepp. L. Rev. 427, 438—41 (2010). The Bureau
understands that the Federal Housing Finance
Agency (FHFA) currently is evaluating methods to

The Bureau notes that in the current
market, 10- or 15-year, fixed-rate
manufactured home loans secured by
real property (or by personal property
where the loan amount is $50,000 or
more) would not fall within HOEPA’s
APR coverage threshold unless they had
APRs of greater than approximately 10.5
or 9.25 percent, respectively. The
Bureau does not believe that it has
sufficient data to determine whether an
adjustment to this statutory threshold is
needed to compensate for legitimate
cost factors, or how large such an
adjustment should be.

Moreover, the Bureau is not certain
that manufactured home creditors
would cease originating loans even if a
portion of those loans exceed the high-
cost mortgage APR threshold. Some
industry commenters argued that they
would not originate high-cost mortgages
because complying with the restrictions
and requirements (particularly the pre-
loan counseling requirement) would be
cost prohibitive. At the same time,
however, industry commenters stated
that manufactured home loans typically
do not contain the types of loan terms
that would be prohibited for high-cost
mortgages. In addition, while the pre-
loan counseling requirement will entail
recordkeeping and data retention costs,
the Bureau notes that creditors are not
required to cover the cost of counseling.

In sum, prior to adjusting the APR
percentage point threshold for all
manufactured home loans, the Bureau
would need additional information
showing why it is cost-prohibitive in
today’s market for a manufactured home
lender to originate a first-lien, real
property-secured manufactured home
(or a personal property-secured loan for
greater than $50,000) with an APR of
approximately 10.5 percent or less. For
all of these reasons, the final rule adopts
§1026.32(a)(1)(i)(A) as proposed.

32(a)(1)(1)(B)

As added by the Dodd-Frank Act,
TILA section 103(bb)(1)(A)(i)(I) provides
that, for first-lien transactions on a
consumer’s principal dwelling where
the loan amount is less than $50,000
and is secured by personal property, a
transaction is a high-cost mortgage if the
APR at consummation will exceed the
average prime offer rate for a
comparable transaction by more than

strengthen the secondary market support for real
property-secured manufactured home loans. See,
e.g., 75 FR 32099 (June 7, 2010) (FHFA notice of
proposed rulemaking to implement section 1129 of
the Housing and Economic Recovery Act of 2008
(HERA), which established a duty for Fannie Mae
and Freddie Mac to serve three specified
underserved markets, including manufactured
housing).

8.5 percentage points. As discussed in
the section-by-section analysis of
§1026.32(a)(1)(i)(A) above, the APR
threshold in TILA section
103(bb)(1)(A)@{)() for smaller first-lien
loans secured by personal property thus
establishes a higher threshold for such
loans than the 6.5 percentage-point APR
threshold for other first-lien
transactions.

Proposed § 1026.32(a)(1)(i)(B) would
have implemented the APR threshold
for smaller first-lien loans secured by
personal property. Proposed
§1026.32(a)(1)(i)(B) generally would
have mirrored the statutory language
with certain non-substantive changes for
clarity, organization, or consistency
with existing Regulation Z and the
Bureau’s other mortgage rulemakings as
mandated by the Dodd-Frank Act. For
example, proposed § 1026.32(a)(1)(i)(B)
would have referred to a ““first-lien
transaction” instead of a ““first
mortgage.” In addition, proposed
§1026.32(a)(1)(1)(B) would have referred
to the transaction’s “total loan amount”
rather than its ““total transaction
amount.” Proposed comment
32(a)(1)(i)—4 would have stated that the
phrase “total loan amount” as used in
§1026.32(a)(1)(i)(B) should be
interpreted consistently with the
guidance for ““total loan amount” set
forth in proposed § 1026.32(b)(6) and
comment 32(b)(6)—1.66

The HOEPA proposal noted that first-
lien transactions secured by personal
property (which may often be
manufactured housing loans) may have
higher APRs than other first-lien
transactions. The Bureau thus
specifically solicited comment and data
on the higher APR percentage point
threshold in proposed
§1026.32(a)(1)(i)(B), including on
whether any adjustment either to the
percentage point threshold or to the
dollar amount cut-off for the threshold
(i.e., $50,000) would better protect
consumers or is warranted by the need
for credit.

The Bureau received several public
comments concerning the higher APR
percentage-point threshold in proposed
§1026.32(a)(1)(i)(B). Industry
commenters generally did not
distinguish between the 6.5 and 8.5
percentage-point APR thresholds for
first-lien transactions, and those
comments are addressed in the section-
by-section analysis of
§1026.32(a)(1)(i)(A) above. However, at
least one industry commenter requested

66 Proposed § 1026.32(b)(6) and comment
32(b)(6)—1 are re-numbered as § 1026.32(b)(4) and
comment 32(b)(4)-1 in the Bureau’s 2013 ATR and
HOEPA Final Rules.
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that the Bureau adjust the $50,000 cut-
off for the 8.5 percentage-point
threshold to $125,000.

Consumer groups generally urged the
Bureau not to adopt the higher, statutory
APR threshold as proposed in
§1026.32(a)(1)(i)(B) unless and until the
Bureau finds after further research that
the higher threshold is necessary.
Several of these commenters argued that
the higher threshold is not sensible
because it applies to loans that are most
likely to be obtained by the most
vulnerable and lowest-income
consumers. In addition, certain
commenters argued that the higher
threshold could incentivize
manufactured home creditors to steer
consumers to title their manufactured
homes as personal property in the
approximately 42 States that permit a
manufactured home owner to title the
home as either personal or real property.
The commenters stated that steering of
this type would be harmful to
consumers because loans secured by
personal property tend to be more
expensive than mortgages secured by
real property, and loans secured by
personal property also have fewer legal
protections than other mortgages.6”
Many of the consumer group
commenters argued that, to promote a
level playing field for low-income
consumers and to prevent steering, all
first-lien transactions should have the
same APR threshold, irrespective of the
amount borrowed and collateral type.

In contrast, one consumer group
commenter, while agreeing with
concerns about steering, nevertheless
believed that the higher APR for
smaller-dollar-amount, personal
property-secured loans was warranted
given market conditions and creditors’
cost of funds. This commenter opposed
any increase in the higher APR
threshold beyond what is provided in
the statute. This commenter based its
recommendation on anecdotal evidence
obtained by consulting with a sample of
single-family manufactured home loan
originators,®8 all of whom opposed
raising the APR threshold higher than
8.5 percentage points above the average
prime offer rate.

67 For example, State laws governing foreclosure
procedures typically provide fewer protections to
homes titled as personal property than to homes
titled as real property, and RESPA only partially
applies to personal property-secured loans.

68 The commenter did not state how many entities
it sampled in its survey. Based on information that
the commenter provided, respondents included a
nonprofit lender in rural Montana, a nonprofit
affordable housing developer in upstate New York,
a Community Development Financial Institution in
New Hampshire, and a credit union that makes
manufactured home loans.

As provided by TILA section
103(bb)(1)(i)(A)(), the final rule adopts
in § 1026.32(a)(1)(i)(B) the higher APR
threshold of 8.5 percentage points over
the average prime offer rate for first-lien
loans secured by personal property and
with a loan amount of less than $50,000.
The Bureau understands that this
separate threshold was designed to
reflect costs associated with smaller-
dollar, personal property loans.

The Bureau shares commenters’
concerns that a higher percentage-point
threshold for personal property-secured
loans could, if set too high, exacerbate
incentives for creditors to steer
consumers into titling their homes as
personal property. The Bureau
understands that such steering can and
does currently occur in the market.
Indeed, the National Conference of
Commissioners on Uniform State Laws
approved in July 2012 a Uniform
Manufactured Housing Act that would
simplify and streamline State laws to
convert manufactured homes titled as
personal property to real property and
would prohibit manufactured home
sellers from steering consumers to
chattel loans rather than mortgages.59 As
noted, personal property-secured loans
tend to offer consumers fewer legal
protections, so a rule that permits
HOEPA coverage to turn on how the
loan is titled, and that therefore
potentially incentivizes steering to
personal property-secured loans, could
be disadvantageous to some consumers.
However, because personal property-
secured loans generally have had costs
roughly 2 to 5 percent higher than
mortgages (as noted in the section-by-
section analysis of § 1026.32(a)(1)(i)(A)
above) the Bureau does not believe that
implementing the 2 percentage-point
higher threshold for such loans will
exacerbate any steering that may already
be occurring in the market. On balance,
then, the Bureau believes that it is

69 See National Conference of Commissioners on
Uniform State Laws, Uniform Manufactured
Housing Act (July 2012), at http://uniformlaws.org/
Act.aspx?title=Manufactured Housing Act. As noted
in a comment to the uniform law, whether a
manufactured home is titled as real or personal
property “‘can affect the buyer’s financing and legal
rights in the home, such as homestead protection
and marital property rights, and taxation of the
home. * * * Under the current system of
manufactured home financing, sellers, including
retailers, have incentives to steer buyers to chattel
loans, rather than to mortgage loans. However,
when a mortgage loan is available, it often is the
better option for the buyer. Though the closing costs
for a mortgage loan can be higher than for a chattel
loan, the lower interest rate and longer term for a
mortgage loan translate to substantially lower
monthly payments. Financing with a mortgage loan
also provides the owner of a manufactured home
with the same legal protections as the owner of a
site-built home. Therefore, subsection (b) prohibits
seller steering.”

appropriate to effectuate the higher APR
threshold for smaller-dollar, personal-
property secured loans in light of the
higher costs occurring in the market for
such loans. In light of the fact that
Congress set forth a clear line for this
threshold, and in the absence of specific
evidence demonstrating another line
that would better protect consumers
while maintaining access to credit, the
Bureau declines to adjust the statutory
threshold.

The Bureau adopts proposed
comment 32(a)(1)(i)-4 explaining how
to determine the “loan amount” for
purposes of the $50,000 cut-off, but re-
numbers it as comment 32(a)(1)(i)(B)-1
for organizational purposes. In the final
rule, the Bureau also clarifies that the
$50,000 refers to the face amount of the
note, rather than (as proposed) the “‘total
loan amount.” The “total loan amount”
is a defined term used in connection
with calculating whether a transaction
meets the percentage point thresholds in
the points and fees coverage test. As
discussed in the section-by-section
analysis of § 1026.32(a)(1)(ii) below, the
points and fees coverage test adopts the
face of amount of the note as the
relevant metric for determining whether
a loan is above or below the $20,000
cut-off between the 5 percent and 8
percent points and fees tests. The face
amount of the note is adopted in that
context for consistency with the
approach adopted in the points and fees
provisions of the 2013 ATR Final Rule.
The Bureau believes that a consistent
approach to determining whether a
transaction is above or below a
particular dollar-value threshold will
facilitate compliance with Regulation Z.
Thus, upon further consideration, the
Bureau specifies in the 2013 HOEPA
Final Rule that the face amount of the
note also is the appropriate amount for
a creditor to reference in determining
whether to apply the 6.5 or 8.5 APR
percentage-point threshold for HOEPA
coverage.

32(a)(1)(H)(C)

TILA section 103(bb)(1)(A)@{)(II)
provides that a consumer credit
transaction secured by a subordinate or
junior mortgage on the consumer’s
principal dwelling is a high-cost
mortgage if the APR at consummation of
the transaction will exceed the average
prime offer rate for a comparable
transaction by more than 8.5 percentage
points. Proposed § 1026.32(a)(1)(i)(C)
would have implemented the revised
APR percentage point threshold for
subordinate-lien transactions with one
minor terminology change (referencing a
“subordinate-lien transaction” rather
than a “subordinate or junior
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mortgage”) for consistency with
Regulation Z.

Industry and consumer group
commenters generally made the same
comments concerning proposed
§1026.32(a)(1)(i)(C) that they did for
§1026.32(a)(1)(1)(A). That is, industry
commenters generally expressed
concern about the revised APR
percentage-point threshold, argued that
the existing (pre-Dodd-Frank Act)
threshold is sufficient for consumer
protection, and stated that revising the
threshold would result in unwarranted
coverage of loans as high-cost
mortgages. Consumer group commenters
generally suggested that the Bureau
lower the proposed APR percentage-
point threshold. One consumer group
commenter, for example, advocated that
the Bureau adopt an APR threshold of
5.5 percentage points above the average
prime offer rate for subordinate-lien
transactions.

The commenters did not provide firm
data or other specific information to
indicate what adjustment from the level
prescribed by Congress is warranted by
a need for access to credit or to protect
consumers from abusive lending. The
final rule therefore adopts
§1026.32(a)(1)(i)(C) as proposed, for all
of the reasons articulated in the section-
by-section analysis of
§1026.32(a)(1)(1)(A) above. With respect
to the comment suggesting that the
Bureau lower the APR percentage point
threshold to 5.5 percentage points above
the average prime offer rate, the Bureau
notes that, even if it possessed data to
warrant such a reduction (and it does
not), the Bureau does not have authority
under TILA section 103(bb)(2)(B)(ii) to
reduce the APR percentage-point
threshold for subordinate-lien
transactions to less than eight
percentage points above the average
prime offer rate.

32(a)(2)(ii)

Numerical Coverage Thresholds for
Points and Fees

Prior to the Dodd-Frank Act, TILA
section 103(aa)(1)(B) provided that a
mortgage is subject to the restrictions
and requirements of HOEPA if the total
points and fees payable by the consumer
at or before loan closing exceed the
greater of 8 percent of the total loan
amount or $400. Prior to the designated
transfer date under the Dodd-Frank Act,
the Board adjusted the $400 figure
annually for inflation, in accordance
with TILA section 103(aa)(3). For 2013,
the Bureau adjusted the figure to $625

from $611, where it had been set for
2012.70

Section 1431(a) of the Dodd-Frank Act
amended HOEPA'’s points and fees
coverage test to provide in TILA section
103(bb)(1)(A)(ii) that a mortgage is a
high-cost mortgage if the total points
and fees payable in connection with the
transaction exceed either 5 percent or 8
percent of the total transaction amount,
depending on the size of the
transaction.”? Specifically, under TILA
section 103(bb)(1)(A)(i1)(I), a transaction
for $20,000 or more is a high-cost
mortgage if the total points and fees
payable in connection with the
transaction exceed 5 percent of the total
transaction amount. Under TILA section
103(bb)(1)(A)(ii)(II), a transaction for
less than $20,000 is a high-cost
mortgage if the total points and fees
payable in connection with the
transaction exceed the lesser of 8
percent of the total transaction amount
or $1,000, or such other dollar amount
as the Bureau shall prescribe by
regulation. The Bureau proposed to
implement the Dodd-Frank Act’s
amendments to TILA’s points and fees
coverage test for high-cost mortgages in
proposed § 1026.32(a)(1)(ii)(A) and (B).

As in the case of the APR coverage
test, consumer group commenters urged
the Bureau to apply the same points and
fees threshold of 5 percent to all
transactions, irrespective of the loan
amount. These commenters argued that
the higher, 8 percent points and fees
threshold for smaller transactions (i.e.,
loans of less than $20,000) set forth in
the statute disadvantages lower-income
and more vulnerable consumers.

The Bureau received a number of
comments from industry expressing
concern that the points and fees
thresholds prescribed by the Dodd-
Frank Act, like the amended APR
thresholds, would restrict access to
credit. Some industry commenters
expressed particular concern about
smaller transactions, including loans
originated by Housing Finance Agencies
and under the USDA Rural Housing
Program. One such commenter argued
that the 5 percent points and fees
threshold would be most problematic
for loan amounts below approximately
$60,000 and stated that the threshold
would drive creditors to impose strict
minimum loan amounts on their

70 See 77 FR 69738 (Nov. 6, 2012) (adding

comment 32(a)(1)(ii)-2.xviii).

71 TILA section 103(bb)(1)(A)(ii) also excludes
from points and fees bona fide third-party charges
not retained by the mortgage originator, the
creditor, or an affiliate of either. This exclusion is
implemented in § 1026.32(b)(1)(D) (closed-end
credit transactions) and (b)(2)(D) (open-end credit
plans).

mortgage originations. Industry
commenters generally acknowledged a
good deal of uncertainty in estimating
the potential impact of the revised
points and fees thresholds given that the
Bureau had not yet finalized the Dodd-
Frank Act’s amendments to the
definition of points and fees. (As
discussed in the section-by-section
analysis of § 1026.32(b)(1) and (2)
below, the Dodd-Frank Act amended the
definition of points and fees to remove
certain items that previously would
have been counted (e.g., certain
mortgage insurance premiums and bona
fide discount points) and to add other
items (e.g., the maximum prepayment
penalties that may be charged). Industry
commenters nevertheless suggested that
the Bureau exercise its authority to
leave the points and fees thresholds at
their existing (i.e., pre-Dodd-Frank Act)
levels.72

As in the case of the APR coverage
test, manufactured housing industry
commenters expressed concern about
HOEPA coverage of manufactured home
loans under the points and fees coverage
test. These commenters estimated that
anywhere from 24 to 51 percent of their
manufactured home originations during
2010 and 2011 would have been
covered under the proposal’s points and
fees threshold. (Commenters did not
specify what percentage of their loans
would have been subject to the 5
percent or 8 percent thresholds.)
Commenters explained that
manufactured home loans, particularly
those secured by personal property,
tend to be for smaller amounts than real
property-secured loans. However,
according to these commenters, the cost
of originating and servicing a loan of
$200,000 and a loan of $20,000 is
essentially the same in terms of absolute
dollars. They asserted that because the
cost of origination as a percentage of
loan size thus is significantly higher for
smaller loans, transactions with small
loan amounts should not be treated the
same for purposes of the points and fees
test. Commenters suggested that
adjusting the points and fees threshold
for purchase-money mortgages secured
in whole or in part by manufactured
housing would ensure consumer
protection while maximizing credit
availability. For example, one
commenter estimated that, if the Bureau
applied a points and fees test of the

72Industry and consumer groups also commented
on the Bureau’s proposed implementation of the
statutory change from requiring the inclusion in
points and fees of items payable by the consumer
““at or before closing” to items “‘payable in
connection with the transaction.” The Bureau
addresses those comments in the section-by-section
analysis of § 1026.32(b)(1) below.
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greater of (1) 5 percent of the total loan
amount or $3,000, or (2) 5 percent of the
total loan amount or $5,000, to all
purchase-money mortgages secured in
whole or in part by manufactured
housing, then 41 percent or 22 percent
of all manufactured housing loans,
respectively, would be covered under
the points and fees test.

The Bureau finalizes the adjusted
points and fees thresholds in
§1026.32(a)(1)(ii)(A) and (B) as
proposed. The Bureau recognizes that
points and fees comprise, in part, a
means of recovering costs that may
constitute a larger percentage of the loan
amount for smaller loans. However, as
is the case of the APR coverage test,
Congress already adjusted the points
and fees test to account for this fact by
setting the threshold for loans of less
than $20,000 higher than the threshold
for all other loans. The Bureau would
need to exercise its exception authority
under TILA section 105(a) to adjust the
thresholds beyond what Congress
provided and, in turn, would need data
or specific information showing that a
departure from the levels set by
Congress is warranted. Commenters
presented some information indicating
that, in a significant percentage of
smaller transactions made by some
lenders, points and fees currently are
charged that exceed the threshold
established by Congress. However,
neither this information nor any other
data available to the Bureau establishes
that application of the statutory
threshold will cause these lenders to
cease making these loans. Moreover,
commenters did not provide, and the
Bureau is not otherwise aware of data or
other information that would support,
specific numeric thresholds different
than those provided by Congress. The
Bureau understands commenters’
concerns that, if lenders choose to
impose strict lending limits, that could
have fair lending implications, because
low- to moderate-income families and
minorities could be more likely to suffer
disproportionately. On the other hand,
the Bureau is mindful of concerns raised
by consumer groups that these are the
very populations that need extra
protections that are afforded by laws
such as HOEPA. The Bureau believes
that the points and fees coverage test is
important in ensuring that loans with
high upfront costs are subject to such
special protections, and in the Bureau’s
view, the commenters did not present a
persuasive case that implementing the
statutory thresholds would adversely
affect credit availability. In addition, as
discussed in the section-by-section
analysis of § 1026.32(b)(1) and (2)

below, the Bureau notes that it is
adopting several limitations and
clarifications to the definition of points
and fees in response to industry
commenters’ concerns (e.g., by
specifying that only such fees that are
known at or before consummation must
be included in the calculation). The
Bureau believes that those clarifications
and limitations will address some of
industry’s concerns regarding
unwarranted coverage through points
and fees.

The Bureau similarly is not persuaded
that a different, higher points and fees
threshold should apply to manufactured
home loans. As noted, manufactured
housing industry commenters suggested
that the Bureau implement a points and
fees threshold for all loans secured in
whole or in part by manufactured
housing (i.e., for any real- or personal
property-secured transaction) of (at
least) the greater of 5 percent of the total
loan amount or $3,000. Under this
suggested approach, all loans secured by
manufactured housing with loan
amounts less than $60,000 could charge
points and fees of $3,000 without
triggering HOEPA coverage. The Bureau
notes that the $3,000 amount becomes
an increasingly large percent of the loan
amount as the loan size decreases. Thus,
for the smallest loans (i.e., those that
would be expected, for example, to be
made to the most vulnerable consumers
purchasing used manufactured homes
on land that they do not own) the
suggested points and fees could reach
up to 60 percent of the loan amount.”3
Manufactured housing industry
commenters argued, as did other
industry commenters, that points and
fees naturally comprise a larger percent
of the loan amount as loan amounts
decrease in size. However, they did not
provide specific evidence indicating
that smaller manufactured home loans
(let alone all manufactured home loans)
have characteristics that merit a
different points and fees threshold than
other, smaller transactions. In short, in
light of the fact that Congress articulated
a specific points and fees threshold for
smaller transactions, and in the absence
of specific evidence indicating a more
appropriate threshold, the Bureau
adopts in the final rule the points and

73 For example, the Bureau understands that
lenders may set minimum loan amounts of $5,000.
Points and fees of $3,000 on a $5,000 loan equal 60
percent of the loan amount. One industry
commenter, citing the American Housing Survey
(AHS) noted that the median purchase price of a
manufactured home (including new and existing
home sales) is $27,000. Points and fees of $3,000
on a $27,000 loan equal 11 percent of the loan
amount.

fees thresholds as set forth in the
statute.

Determining the $20,000 Amount;
Adjustment for Inflation

As noted, a 5 percent points and fees
coverage test applies to transactions of
$20,000 or more, and an 8 percent test
applies to transactions of less than
$20,000. The Bureau’s 2012 HOEPA
Proposal did not propose a specific
methodology for determining whether a
transaction was above or below the
$20,000 amount. As noted in the
section-by-section analysis of
§1026.32(a)(1)(i)(B) above, in the 2013
ATR Final Rule, the Bureau is providing
that a creditor must determine which
points and fees tier applies to a
transaction for purposes of the qualified
mortgage points and fees test by using
the face amount of the note (i.e., the
“loan amount” as defined in
§1026.43(b)(5)). See the section-by-
section analysis of § 1026.43(e)(3)(i) in
the 2013 ATR Final Rule. For
consistency with the approach being
adopted in the 2013 ATR Final and to
ease compliance, the Bureau is adopting
the same approach for determining
whether a transaction is above or below
the $20,000 amount for the HOEPA
points and fees coverage test. The
Bureau adopts this clarification in new
comment 32(a)(1)(ii)-3.74

The Bureau also clarifies in
§1026.32(a)(1)(ii) and new comment
32(a)(1)(ii)-3 that the $20,000 amount in
§1026.32(a)(1)(ii)(A) and (B) will be
adjusted annually for inflation on
January 1 by the annual percentage
change in the CPI that was in effect on
the preceding June 1. To make this
adjustment, the Bureau invokes its
authority under TILA section 105(a),
which grants the Bureau authority to
exempt all or any class of transactions
where necessary or proper to effectuate
the purposes of TILA, to prevent
evasion, or to facilitate compliance. The
Bureau believes adjusting the $20,000
amount for inflation is necessary and
proper to effectuate the purposes of, and
to facilitate compliance with, TILA. The
Bureau believes that failing to adjust the
$20,000 amount would hinder access to
credit without meaningfully enhancing
consumer protection by failing to
account for the effects of inflation. As
noted above, the Bureau received a

74 Comment 32(a)(1)(ii)-3 explains that creditors
must apply the allowable points and fees
percentage to the “total loan amount” as defined in
§1026.32(b)(4), which may be different than the
face amount of the note. This approach also is
consistent with the approach adopted for the points
and fees test for qualified mortgages. See
§1026.43(e)(3)(i) and comment 43(e)(3)(i)-2, as
adopted in the 2013 ATR Final Rule.
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significant number of comments
expressing concern about the points and
fees coverage test for smaller
transactions. The Bureau believes that
adopting this final rule without
providing for the $20,000 to be adjusted
for inflation would, over time,
discourage some creditors from making
smaller loans, to the detriment of
consumers, without providing any
meaningful corresponding consumer
protection benefit. Accordingly, the
Bureau believes that providing for the
adjustment of the $20,000 amount will
strengthen competition among financial
institutions and promote economic
stabilization.”®

Total Transaction Amount

TILA section 103(bb)(1)(A)(ii)
provides that a mortgage is a high-cost
mortgage if its total points and fees
exceed (depending on transaction size)
either 5 percent or 8 percent of the
“total transaction amount,” rather than
the “total loan amount.” The Dodd-
Frank Act did not define the term “total
transaction amount.” However, the
Bureau noted in its proposal that it
believed the phrase reflected the fact
that HOEPA, as amended, applies to
both closed- and open-end credit
transactions secured by a consumer’s
principal dwelling.”® Notwithstanding
the statutory change, for consistency
with existing Regulation Z terminology,
proposed § 1026.32(a)(1)(ii) would have
provided that a high-cost mortgage is
one for which the total points and fees
exceed a certain percentage of the “total
loan amount.” The Bureau received no
comments concerning its adoption of
the phrase “total loan amount” rather
than ““total transaction amount,” as set
forth in the statute and thus adopts the
language as proposed. See the section-
by-section analysis of § 1026.32(b)(4)
below for a discussion of the definition
of “total loan amount.”

Annual Adjustment of $1,000 Amount

As amended by the Dodd-Frank Act,
HOEPA'’s points and fees coverage test
appears in TILA section
103(bb)(1)(A)(@1)(I) and (II). Prior to

75 The Bureau also notes that adjusting the
$20,000 amount for inflation is consistent with the
approach adopted for the points and fees test for
qualified mortgages in the Bureau’s 2013 ATR Final
Rule. The Bureau believes that adopting a uniform
approach in both the high-cost and qualified
mortgage contexts will facilitate compliance with
TILA. See § 1026.43(e)(3)(i) and (ii), as adopted in
the 2013 ATR Final Rule.

76In this regard, the Bureau noted that section
1412 of the Dodd-Frank Act retained the phrase
“total loan amount” for purposes of determining
whether a closed-end credit transaction complied
with the points and fees restrictions applicable to
qualified mortgages. See TILA section
129C(b)(2)(A)(vii).

being renumbered by Dodd-Frank, this
test appeared in TILA section
103(aa)(1)(B)(i) and (ii). The Dodd-Frank
Act did not amend TILA section
103(bb)(3), which requires the points
and fees dollar figure to be adjusted
annually for inflation, to reflect this new
numbering. Instead, TILA section
103(bb)(3) continues to cross-reference
TILA section 103(bb)(1)(B)(ii), which
now sets forth the methodology for
determining the APR for HOEPA
coverage in transactions with rates that
vary according to an index. To give
meaning to the statute as amended, the
2012 HOEPA Proposal interpreted the
authority provided to it in TILA section
103(bb)(3) as authority to continue to
adjust annually for inflation the dollar
figure prescribed in TILA section
103(bb)(1)(A)(ii)(II), as has been done
prior to the Dodd-Frank Act.

The Bureau proposed to re-number
existing comment 32(a)(1)(ii)-2
concerning the annual adjustment of the
points and fees dollar figure as comment
32(a)(1)(ii)-1 for organizational
purposes, as well as to revise it in
several respects to reflect proposed
revisions to § 1026.32(a)(1)(ii). First,
proposed comment 32(a)(1)(ii)-1 would
have replaced references to the pre-
Dodd-Frank Act statutory figure of $400
with references to the new statutory
figure of $1,000. In addition, consistent
with the Dodd-Frank Act’s transfer of
rulemaking authority for HOEPA from
the Board to the Bureau, proposed
comment 32(a)(1)(ii)—1 would have
stated that the Bureau will publish and
incorporate into commentary the
required annual adjustments to the
$1,000 figure after the June Consumer
Price Index figures become available
each year.

Finally, the proposal would have
retained in proposed comment
32(a)(1)(ii)-2 the paragraphs in existing
comment 32(a)(1)(ii)-2 enumerating the
$400 figure as adjusted for inflation
from 1996 through 2012. The proposal
noted that it would be useful to retain
the list of historical adjustments to the
$400 figure for reference,
notwithstanding that TILA section
103(bb)(1)(A)(ii)(II) increases the dollar
figure from $400 to $1,000.

The Bureau received no comments on
proposed comments 32(a)(1)(ii)-1 and
—2. The Bureau adopts the comments as
proposed.

32(a)(1)(iii)

Prior to the Dodd-Frank Act, a
mortgage was classified as a high cost
mortgage if either its APR or its total
points and fees exceeded certain
statutorily prescribed thresholds.
Section 1431(a) of the Dodd-Frank Act

amended TILA to add new section
103(bb)(1)(A)(iii), which provides that a
transaction is also a high-cost mortgage
if the credit transaction documents
permit the creditor to charge or collect
prepayment fees or penalties more than
36 months after the transaction closing
or if such fees or penalties exceed, in
the aggregate, more than two percent of
the amount prepaid.

Proposed §1026.32(a)(1)(iii) would
have implemented TILA section
103(bb)(1)(A)(iii) with several minor
clarifications. First, proposed
§1026.32(a)(1)(iii) would have replaced
the statutory reference to prepayment
penalties permitted by the “credit
transaction documents” with a reference
to such penalties permitted by the
“terms of the loan contract or open-end
credit agreement.” This phrasing was
proposed to reflect the application of
§1026.32(a)(1)(iii) to both closed- and
open-end transactions, and for
consistency with Regulation Z.
Proposed § 1026.32(a)(1)(iii) also would
have cross-referenced the definition of
prepayment penalty in proposed
§1026.32(b)(8).77 Finally, proposed
§1026.32(a)(1)(iii) would have clarified
that the creditor must include any
prepayment penalty that is permitted to
be charged more than 36 months “after
consummation or account opening,”’
rather than after “transaction closing.”
The Bureau proposed to use these terms
for closed- and open-end transactions,
respectively, for consistency with
Regulation Z.

Proposed comment 32(a)(1)(iii)-1
would have explained how the coverage
tests for high-cost mortgages in
§1026.32(a)(1)(i) through (iii) interact
with the ban on prepayment penalties
for high-cost mortgages in amended
TILA section 129(c), which the HOEPA
proposal would have implemented in
§1026.32(d)(6). Specifically, proposed
comment 32(a)(1)(iii)~1 would have
explained that § 1026.32 implicates
prepayment penalties in two main ways.
If a transaction is a high-cost mortgage
by operation of any of the coverage tests
in proposed §1026.32(a)(1) (i.e., the
APR, points and fees, or prepayment
penalty tests), then the transaction must
not include a prepayment penalty.
Furthermore, under the prepayment
penalty coverage test in
§1026.32(a)(1)(iii), a transaction is a
high-cost mortgage if, under the terms of
the loan contract or credit agreement, a
creditor can charge either (1) a
prepayment penalty more than 36
months after consummation or account
opening, or (2) total prepayment

77 The Bureau is finalizing proposed
§1026.32(b)(8) as § 1026.32(b)(6).
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penalties that exceed two percent of any
amount prepaid. Taken together,
§1026.32(a)(1)(iii) and § 1026.32(d)(6)
effectively establish a maximum period
during which a prepayment penalty
may be imposed, and a maximum
prepayment penalty amount that may be
imposed, on a transaction secured by a
consumer’s principal dwelling, other
than a mortgage that is exempt from
high-cost mortgage coverage under
§1026.32(a)(2).

Proposed comment 32(a)(1)(iii)-1 also
cross-referenced proposed § 226.43(g) in
the Board’s 2011 ATR Proposal. Under
that proposal, §226.43(g) would have
implemented new TILA section 129C(c)
by (1) prohibiting prepayment penalties
altogether for most closed-end credit
transactions unless the transaction is a
fixed-rate, qualified mortgage with an
APR that meets certain statutorily-
prescribed thresholds; and (2) restricting
prepayment penalties even for such
qualified mortgages to three percent,
two percent and one percent of the
amount prepaid during the first, second,
and third years following
consummation, respectively.78

The Bureau’s HOEPA proposal noted
that the cumulative effect of the Dodd-
Frank Act’s amendments to TILA
concerning prepayment penalties for
closed-end transactions would be to
limit the amount of prepayment
penalties that may be charged in
connection with most such transactions
to amounts that would not meet the
high-cost mortgage prepayment penalty
coverage test. Specifically, the Dodd-
Frank Act not only limited the amount
of prepayment penalties as just
described, but it also provided that
prepayment penalties must be included
in the points and fees calculations for
high-cost mortgages and qualified
mortgages. See TILA sections 103(bb)(4)
and 129C(b)(2)(C).72

Proposed comment 32(a)(1)(iii)-2
would have provided guidance
concerning the calculation of
prepayment penalties for HELOCs for
purposes of proposed
§1026.32(b)(1)(iii). Proposed comment
32(a)(1)(iii)-2 provided that, if the terms
of a HELOC agreement allow for a
prepayment penalty that exceeds two
percent of the initial credit limit for the
plan, the agreement would be deemed to
permit a creditor to charge a
prepayment penalty that exceeds two
percent of the “amount prepaid” within
the meaning of proposed

78 See 76 FR 27390, 27472-78 (May 11, 2011).
These provisions are being finalized in the Bureau’s
2013 ATR Final Rule.

79 See the section-by-section analysis of
§1026.32(b)(1) and (2) below.

§1026.32(a)(1)(iii). Proposed comment
32(a)(1)(iii)-2 provided three examples
to illustrate the rule.

The Bureau received comments
addressing various aspects of proposed
§1026.32(a)(1)(iii) and comments
32(a)(1)(iii)~1 and —-2. A few industry
commenters either stated that the 36-
month prepayment penalty restriction
seemed reasonable or stated that the
prepayment penalty test would not have
a significant impact. Several other
industry commenters, however, either
objected entirely to the addition of a
prepayment penalty coverage test for
high-cost mortgages as unnecessary or
stated that the Bureau should narrow
the scope of the test. Two industry
commenters expressed concern that
including waived closing costs as
prepayment penalties (see the section-
by-section analysis of § 1026.32(b)(6)
below) would significantly increase the
likelihood that many smaller
transactions would become high-cost
mortgages under the two percent
prepayment penalty test. The
commenters noted that such loans tend
to serve low-income consumers and
have costs that are waived at closing on
the condition that the consumer does
not prepay. The commenters thus
suggested that the Bureau establish a
different prepayment penalty test for
smaller transactions. Finally, one
commenter suggested that the Bureau
specify that the prepayment penalty
coverage test, like the APR and points
and fees tests, is based on information
known as of consummation or account
opening.80

The Bureau is adopting
§1026.32(a)(1)(iii) and its commentary
substantially as proposed, with minor
adjustments to reflect both the high-cost
mortgage coverage exemptions in
§1026.32(a)(2) and certain other re-
numbering in the final rule.
Notwithstanding that a small number of
commenters expressed general
dissatisfaction with the addition of a
prepayment penalty coverage test for
high-cost mortgages, particularly for
smaller-dollar-amount transactions, the
Bureau declines to depart from the
statutory requirement to add the test.
These commenters did not provide data
to support the need either for a
wholesale departure from the statute or,
in the case of smaller loans, to warrant
the increased regulatory complexity that
would come with adding a separate

80n addition to receiving comments concerning
the prepayment penalty coverage test, the Bureau
received various comments concerning its proposed
definition of prepayment penalties for closed- and
open-end transactions. Those comments are
discussed in the section-by-section analysis of
§1026.32(b)(6)(i) and (ii) below.

prepayment penalty test for such
transactions. Furthermore, the Bureau
notes that, even if it were to adopt a
narrower prepayment penalty test for
HOEPA coverage, prepayment penalties
still would be restricted by the bans and
limitations that the Bureau is adopting
for most closed-end transactions in its
2013 ATR Final Rule.

As to the suggestion that the
prepayment penalty test be based on
information known as of consummation
or account opening, the Bureau
acknowledges that a creditor may not be
able to determine whether a flat-rate
prepayment penalty would exceed two
percent of an “amount prepaid,” when
the “amount prepaid’’ will not be
known until the prepayment is made.
However, the Bureau notes that, for a
transaction with a prepayment penalty,
creditors can ensure that they do not
exceed the prepayment penalty coverage
test by providing that any prepayment
penalty (including any flat penalty) will
not exceed 2 percent of the prepaid
amount.

Although the Bureau adopts the
prepayment penalty coverage test in
§ 1026.32(a)(1)(iii) substantially as
proposed, the Bureau adopts in
§1026.32(b)(6) a narrower definition of
prepayment penalty. The final
definition addresses comments
concerning the inclusion of
conditionally waived closing costs in
prepayment penalties, particularly for
smaller loans. The definition provides
that certain conditionally-waived, bona
fide third-party closing costs are not
prepayment penalties. This approach
ensures that bona fide third-party
charges that would not be counted in
points and fees if they were charged to
the consumer upfront (see, e.g., the
section-by-section analysis of
§1026.32(b)(1)(1)(D)) also will not be
counted in points and fees if they are
waived on the condition that the
consumer does not prepay the loan in
full or terminate a HELOC during the
first 36 months following
consummation or account opening. This
approach also should reduce the charges
that count toward the high-cost
mortgage prepayment penalty coverage
test and at least partially address
commenters’ concerns regarding
unwarranted coverage of smaller loans.
See also the section-by-section analysis
of §1026.32(b)(6) below.

32(a)(2)
Exemptions

As noted in the section-by-section
analysis of § 1026.32(a)(1) above, the
Dodd-Frank Act expanded HOEPA
coverage by providing in TILA section
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103(bb)(1) that the term “high-cost
mortgage” means any consumer credit
transaction that is secured by the
consumer’s principal dwelling, other
than a reverse mortgage transaction, if
any of the prescribed high-cost mortgage
thresholds are met. The proposal would
have implemented TILA’s amended
definition of “high-cost mortgage” by
removing the pre-Dodd-Frank Act
statutory exemptions for residential
mortgage transactions (i.e., purchase-
money mortgage loans) and HELOCs,
while retaining the exemption of reverse
mortgage transactions.8!

Consumer advocate commenters
generally supported the expansion of
HOEPA to cover the new loan types.
Industry commenters, on the other
hand, expressed concern about the
expansion of HOEPA and the resulting
decrease in access to credit that they
argued would follow.82 Numerous
industry commenters thus requested
that the Bureau use its authority under
TILA to exempt one or more categories
of transactions from high-cost mortgage
coverage. These comments are
addressed in turn below.

General

Several commenters requested an
exemption for HELOCs. They argued
that exempting HELOCs would not
interfere with the purpose of the high-
cost mortgage protections and that,
particularly in light of current market
conditions, the Bureau should use its
authority to expand, rather than to
constrain, credit availability. The
commenters stated that they might stop
offering HELOCs if too many are
covered by the high-cost mortgage
coverage tests. A small number of other
industry commenters requested
exemptions for purchase-money
mortgage loans, loans held in portfolio,
and loans originated by smaller lenders
or small credit unions.

81 The HOEPA Proposal proposed to implement
the Dodd-Frank Act’s amendments to HOEPA
coverage exclusively in § 1026.32(a)(1) and to
implement in § 1026.32(a)(2) the Dodd-Frank Act’s
amendments to TILA setting forth a new method for
calculating APRs for determining HOEPA coverage
(TILA section 103(bb)(1)(B)). In the final rule,
§1026.32(a)(2) is used for certain coverage
exemptions and § 1026.32(a)(3) is used to
implement the APR calculation for HOEPA
coverage. Accordingly, the Bureau addresses
comments received concerning proposed
§1026.32(a)(2) in the section-by-section analysis of
§1026.32(a)(3) below.

82 Many commenters expressed similar concerns
about a decrease in access to credit that they believe
will occur as a result of the potentially expanded
scope of HOEPA coverage under the revised high-
cost mortgage coverage tests and/or the increased
costs of complying with the enhanced prohibitions
and protections for high cost mortgages. Those
concerns are addressed in the section-by-section
analyses of the applicable sections of this final rule.

The Bureau generally declines at this
time to depart from Congress’s clear
intent to expand HOEPA to apply to
most closed- and open-end credit
transactions secured by a consumer’s
principal dwelling. In most cases,
commenters expressed general concerns
about the potential impact on access to
credit of extending HOEPA to cover
purchase-money mortgages and
HELOCs. A number of commenters
focused particularly on the potential
impact on rural or underserved
borrowers. However, they did not
provide data to support any particular
coverage exclusions. The Bureau notes
that in order to make adjustments to
HOEPA coverage, it must find that an
adjustment is necessary and proper to
effectuate the purposes of TILA, to
prevent circumvention or evasion
thereof, or to facilitate compliance
therewith. Without firm data or other
specific information to support
commenters’ claims regarding the effect
of HOEPA expansion on access to
credit, the Bureau does not believe that
departures from TILA’s coverage
provisions are warranted. The Bureau
recognizes, however, that the expansion
of HOEPA to cover purchase-money
mortgage loans raises unique concerns
for certain categories of transactions
(e.g., construction loans) and addresses
those unique transactions through the
narrower coverage exemptions
discussed below. In addition, the
Bureau believes that certain, specific
concerns regarding expanded high-cost
mortgage coverage (e.g., preserving
access to balloon payment loans in rural
or underserved areas) may be addressed
through more targeted measures on a
provision-by-provision basis. Those
measures are discussed below in the
section-by-section analysis of §§1026.32
and 1026.34.

Manufactured Housing and Personal
Property-Secured Transactions

Prior to the Dodd-Frank Act, TILA
excluded purchase-money mortgages
from HOEPA coverage. The exclusion of
purchase-money mortgages meant that
specific types of lending were all but
excluded from HOEPA coverage as a
practical matter, if not by name. For
example, refinancings of manufactured
home loans and loans secured by other
types of personal property (e.g.,
houseboats or recreational vehicles)
historically were subject to HOEPA, but
such loans are relatively rare. By
amending TILA to remove the exclusion
of purchase-money mortgages from
HOEPA, the Dodd-Frank Act also
removed the effective exclusion of
manufactured home and personal
property-secured loans from HOEPA. As

discussed in the section-by-section
analysis of § 1026.32(a)(1)(i)(A) and (B)
above, Congress understood that
expanding HOEPA to cover purchase-
money transactions implicated such
loans, because it created a specific APR
coverage threshold for personal
property-secured first-liens with a
transaction amount of $50,000 or less.

The HOEPA proposal did not propose
specific relief from HOEPA coverage for
manufactured home or personal
property-secured loans beyond
proposing to implement the separate,
higher APR threshold set forth in the
statute. As already discussed in the
section-by-section analysis of
§1026.32(a)(1)(1)(B) and (ii) above, the
Bureau received public comments from
both industry and consumer groups
urging the Bureau to adjust the high-cost
mortgage coverage tests as applied to
manufactured housing. Numerous
participants in the manufactured
housing industry also requested that the
Bureau exempt manufactured home
loans from HOEPA coverage altogether.
A few industry commenters similarly
recommended that the Bureau exempt
loans secured by personal property,
such as houseboats and recreational
vehicles, from HOEPA coverage.

Manufactured housing. Industry
commenters expressed serious concerns
about the impact that the HOEPA
proposal might have on the
manufactured housing industry and on
lower-income and rural consumers who
rely on the manufactured home for
affordable housing. Both industry and
consumer group commenters noted that
manufactured home loans primarily
serve low- and moderate-income
consumers in rural areas where access
to other housing options and credit may
be limited. Specifically, the
Manufactured Housing Institute (MHI)
estimated in its comment letter that
there are approximately 9 million
American families living in
manufactured homes, that the average
sales price of a new manufactured home
is approximately $60,600, and that 60
percent of manufactured homes are
located in rural areas. Moreover,
according to 2011 census data as
reported by MHI, in 2011 manufactured
homes accounted for 46 percent of all
new homes sold under $150,000, and 72
percent of all new homes sold under
$125,000.

Industry commenters estimated that,
taking the HOEPA proposal’s APR and
points and fees thresholds together,
between 44 and 75 percent of recent
manufactured home loan originations
would be covered by HOEPA. The
commenters stated that they would not
originate such loans. Commenters stated
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that the cost of originating high cost
mortgages (particularly the costs of
making additional disclosures and the
pre-loan counseling requirement), the
ongoing costs of monitoring loans for
compliance with HOEPA, and the legal,
regulatory, and reputational risks
associated with HOEPA would prevent
them from originating high cost
mortgages. At least one commenter
stated that Congress’s inclusion of
manufactured housing in HOEPA
coverage must have been an oversight.

Commenters thus suggested several
ways that the Bureau might exempt
manufactured housing from HOEPA
coverage. Specifically, various
commenters suggested exempting (1) All
manufactured home loans, (2) purchase-
money manufactured home loans, (3)
personal property-secured
manufactured home loans, or (4) real or
personal property-secured
manufactured home loans that do not
contain terms or practices prohibited by
HOEPA (for example, negative
amortization or prepayment penalties).
Commenters stated that the last
exemption would be useful because, as
a general matter, manufactured home
loans do not contain such loan terms.
Thus, consumers taking out
manufactured home loans already are
adequately protected, and manufactured
home creditors would be relieved of the
burden of monitoring for high-cost
mortgage status and the attendant
disclosures and other requirements (e.g.,
counseling) that come with such status.
In the alternative, commenters
suggested that the Bureau provide a
temporary exemption for manufactured
housing until the Bureau obtains and
analyzes data concerning the need for a
permanent exemption.

The Bureau is finalizing § 1026.32(a)
without any categorical exclusions for
manufactured housing. Contrary to
some industry commenters’ suggestions,
the plain language of HOEPA
demonstrates that Congress specifically
contemplated including manufactured
home loans within HOEPA. The
statutory definition of high-cost
mortgage includes all consumer credit
transactions secured by the consumer’s
principal dwelling (other than reverse
mortgages); there is no limitation to real
estate-secured loans. In fact, Congress
specifically included an accommodation
for a category of loans that are
overwhelmingly comprised by
manufactured housing loans by
including a special, higher APR
threshold for smaller transactions
secured by personal property.

The Bureau acknowledges that, as
described by industry commenters,
manufactured home loans may not

contain certain risky features that
HOEPA is designed to combat.
However, these or other risky or abusive
practices could arise in manufactured
home lending (as with most lending) in
the future. In addition, the Bureau
believes that it would be imprudent to
exempt manufactured home loans from
HOEPA coverage when HOEPA offers
some of the strongest consumer
protections for loans secured by a
consumer’s principal dwelling, when
that dwelling is personal property. As
discussed in the section-by-section
analysis of § 1026.32(a)(1)(1)(A),
approximately 77 percent of
manufactured homes placed in the U.S.
during 2011 were titled as personal
property.83 State and Federal laws
generally provide fewer legal
protections for personal property-
secured loans, including fewer required
disclosures to assist consumers in
understanding the terms of their credit
transactions. For example, as discussed
earlier, laws governing foreclosure
procedures typically do not apply to
loans secured by personal property, and
RESPA only partially applies to such
loans. The relative lack of protections
for manufactured home loans
distinguish manufactured housing from
the other transaction types that this final
rule exempts from HOEPA coverage, as
discussed below. Moreover, consumers
shopping for a manufactured home may
have fewer financing options than those
available for site-built dwellings,
particularly when the home is titled as
personal property. Lower-income
consumers with limited financing
options may be particularly susceptible
to any abusive practices that might arise
in the market. Finally, as discussed in
the section-by-section analysis of
§1026.32(a)(1)(i) and (ii) above, the
Bureau is not persuaded that
application of the HOEPA coverage
thresholds will adversely affect access
to manufactured home loans. The
Bureau however, will monitor access to
manufactured home credit. The Bureau
believes that adjusting the coverage
thresholds, if it obtains information
indicating that such an adjustment is
warranted, is more appropriate than
adopting a wholesale exemption.
Personal property loans. As noted, a
few industry commenters urged the
Bureau to exempt loans secured by
personal property such as houseboats or
recreational vehicles from coverage
under the final high-cost mortgage rule,
even if such property is the consumer’s

83 See Selected Characteristics of New
Manufactured Homes Placed by Region, 2011, at
http://www.census.gov/construction/mhs/pdf/
char11.pdf.

principal dwelling. The commenters
stated that financing personal property
is a separate line of business from
mortgage lending, with different risks
and pricing, and that vendors that
finance such property may not have the
capacity to comply with HOEPA. For
the reasons just discussed with respect
to manufactured housing, the Bureau
does not believe that it is appropriate to
exempt loans secured by personal
property from the high-cost mortgage
rules. The Bureau believes that Congress
has already balanced the competing
considerations regarding coverage of
this type of lending, and that this
balance is reflected in the special APR
threshold for smaller dollar, personal
property-secured loans.

32(a)(2)(®)
Reverse Mortgages

Prior to the Dodd-Frank Act, TILA
section 103(aa)(1) exempted reverse
mortgages from coverage under HOEPA.
The Dodd-Frank Act retained this
exemption in re-designated TILA
section 103(bb)(1)(A), and the HOEPA
proposal would have implemented it in
§1026.32(a)(1) (i.e., moving it from
existing § 1026.32(a)(2)(ii) but making
no substantive changes). One consumer
group commenter requested that the
Bureau revisit the reverse mortgage
exemption either in this rulemaking or
in the near future, citing particular
concerns about increased fees in reverse
mortgages. The Bureau declines to
depart in this rulemaking from
Congress’s clear intent to retain the
exemption of reverse mortgages from
high-cost mortgage coverage. The
Bureau notes that reverse mortgages
currently are subject to additional
disclosure rules under § 1026.33. The
Bureau also notes that it anticipates
undertaking a rulemaking to address
how the Dodd-Frank Act Title XIV
requirements apply to reverse
mortgages, and any consumer protection
issues in the reverse mortgage market
may be addressed through such a
rulemaking. Accordingly, the final rule
adopts the proposed exemption for
reverse mortgages as § 1026.32(a)(2)(i).

32(a)(2)(ii)
Construction Loans

As previously noted, TILA section
103(bb)(1), as amended by the Dodd-
Frank Act, expanded HOEPA coverage
to include purchase-money transactions.
Proposed § 1026.32(a)(1) therefore
would have expanded HOEPA coverage
to all purchase-money transactions,
including transactions to finance the
initial construction of a consumer’s
principal dwelling. These “construction
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loans” can take different forms. In some
cases, creditors may provide
“construction-only” loans, where only
the construction of the dwelling is
financed by the creditor. These loans
commonly contain balloon structures
and are often refinanced into permanent
loans after completion of the
construction. In other cases, creditors
may provide “construction-to-
permanent” loans, where both the
construction and the permanent
financing are extended by the same
creditor. For these loans—which may be
disclosed as two separate transactions or
as a single transaction at the option of
the creditor—the construction financing
typically rolls into a permanent
financing at the end of the construction
phase. The Bureau did not propose
different treatment of construction loans
in the HOEPA proposal.

The Bureau received numerous
comments from industry groups and
banks, including a number of
community banks, expressing concern
that the expansion of HOEPA to include
construction loans would unduly
restrict access to home construction
financing for consumers, with little to
no corresponding consumer benefit.
These commenters urged the Bureau to
create an exemption to § 1026.32 for
construction-only loans and the
construction phase of construction-to-
permanent loans, providing several
bases for doing so.

First, industry groups and community
banks argued that the short term nature
of construction financing as well as
typically higher interest and
administrative fees associated with
construction-only loans or the
construction phase of a construction-to-
permanent loan would result in large
numbers of these loans falling under the
new HOEPA APR threshold. These
commenters generally asserted that
access to credit for these loans would be
reduced because most creditors, as a
matter of policy, do not make high-cost
mortgages. They also noted that an
additional barrier exists to making a
construction-only loan as a high-cost
mortgage, because construction-only
loans are typically structured as
balloons with terms of 1-2 years, and
proposed § 1026.32(d)(1) would have
prohibited any such balloon payments
on high-cost mortgages. Thus,
independent of the various reasons
creditors typically refrain from making
high-cost mortgages, creditors would be
barred from making any such
construction-only loan as a high-cost
mortgage in its usual form. One large
bank indicated that 20 percent of its
2009-2012 construction-only loans
would have been classified as high-cost

mortgages under the new HOEPA APR
criteria, and that it would not have
made those loans had HOEPA applied.

Industry groups and community
banks also asserted that construction
loans should not be covered by HOEPA,
largely because the predatory lending
and abusive practices that compelled
the passage of HOEPA do not exist for
construction loans. Industry groups
emphasized that construction loans
typically involve more sophisticated
consumers than ordinary residential
mortgage loans and require more
extensive coordination between the
creditor, the home builder, and the
home buyer, which they believe reduces
the risk of abusive credit practices. As
support for this position, these
commenters noted that construction
loans do not have the same history of
abusive credit practices as other
mortgage loans. In addition, industry
groups argued that many of the
protections afforded to borrowers under
HOEPA—such as restrictions on
acceleration, charging of fees for loan
modifications or payoff statements, and
negative amortization features—are
generally inapplicable to construction
loans.

The Bureau notes that these
comments are consistent with the
discussion in the Board’s 2008 HOEPA
Final Rule, 73 FR 44522, 44539 (July 30,
2008), which exempted construction
loans from the higher-priced mortgage
loan rules (see § 1026.35(a)(3)) for
substantially the same reasons urged by
industry. In that rule, the Board
determined that construction loans
typically have higher points, fees, and
interest associated with them than other
loan products, as well as shorter terms,
which often results in construction
loans having substantially higher APRs
than other mortgage loan products.
Thus, in the Board’s view, applying
§1026.35 to construction loans would
have resulted in an excessive number of
construction loans being classified as
higher-priced mortgage loans, which
could discourage some creditors from
extending such financing. In addition,
the Board also found that construction
loans do not present the same risk of
abuse as other mortgage loans, and
concluded that applying the higher-
priced mortgage loan rules to
construction loans could hinder some
borrowers’ access to construction
financing without meaningfully
enhancing consumer protection. 73 FR
at 44539. Upon careful consideration of
the Board’s rulemaking and the public
comments received on the Bureau’s
2012 HOEPA Proposal, the Bureau
similarly concludes that an exemption

from HOEPA is warranted for
construction loans.

The Bureau is adopting
§1026.32(a)(2)(ii) to exempt from
HOEPA coverage loans to finance the
initial construction of a consumer’s
principal residence, which includes
both construction-only loans and the
construction phase of construction-to-
permanent loans. The Bureau is
exempting such loans from coverage
pursuant to its authority under TILA
section 105(a), which grants the Bureau
authority to exempt all or any class of
transactions where necessary or proper
to effectuate the purposes of TILA, to
prevent evasion, or to facilitate
compliance. The Bureau believes that
exempting construction loans from the
HOEPA restrictions set forth in
§§1026.32 and 1026.34 is necessary and
proper to effectuate the purposes of, and
to facilitate compliance with, TILA, in
accordance with TILA section 105(a).
The Bureau believes that concerns
discussed in the 2008 HOEPA Rule,
such as hindering access to credit
without meaningfully enhancing
consumer protection, are equally
applicable to construction financing
transactions that otherwise would be
high-cost mortgages. The Bureau further
believes that adopting this final rule
without an exemption for construction
loans would discourage some creditors
from participation in the construction
financing business, thereby reducing
competition to the detriment of
consumers, without providing any
meaningful corresponding consumer
protection benefit. Accordingly, the
Bureau believes that an exemption for
construction loans will strengthen
competition among financial
institutions and promote economic
stabilization.

The Bureau also is adopting comment
32(a)(2)(ii)-1 to provide further
guidance on how the exemption applies
to construction-to-permanent loans.
Comment 32(a)(2)(ii)-1 explains that the
§1026.32(a)(2)(ii) exemption applies to
both a construction-only loan and to the
construction phase of a construction-to-
permanent loan. However, the
permanent financing that replaces a
construction loan, whether extended by
the same or a different creditor, is not
exempt from HOEPA coverage. Under
§1026.17(c)(6)(ii), a creditor has the
option to treat a construction-to-
permanent loan as a single transaction
or as multiple transactions for
disclosure purposes, even when the
same creditor extends both loans and a
single closing occurs. Because only the
construction phase is exempt from
§1026.32, the Bureau recognizes that
the rule could present an incentive to
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creditors to shift all or most upfront
charges to the construction phase.
However, the Bureau remains persuaded
that construction loans do not present
the same risk of abuse as do other loans.
The Bureau also believes that market
competition should minimize creditors’
ability to engage in such evasion
because those creditors should be
unable to capture much of the
construction market where other
creditors offering construction-only
financing will tend to have superior
pricing. Nevertheless, the Bureau
intends to monitor the construction
financing market going forward for signs
that circumvention may be occurring
and, if so, may take future action
regarding the exclusion for the
construction phase of construction-to-
permanent financing.

32(a)(2)(iii)
Housing Finance Agency Loans

As noted above, Congress amended
TILA to expand the types of loans
subject to HOEPA coverage and to revise
HOEPA'’s coverage tests. In doing so,
Congress did not provide any
exemptions from HOEPA coverage for
any State or other government agencies,
either in TILA section 103(bb) or 129.
However, until Congress changed the
scope of HOEPA'’s coverage, few if any
of their activities were covered.

Certain commenters, including an
association of State housing finance
authorities, urged the Bureau to exempt
loans financed by Housing Finance
Agencies (HFAs). These commenters
observed that HFAs operate as public
entities in every State and that, as
agencies and instrumentalities of
government, they have a unique mission
to provide safe and affordable financing.
In addition, the commenters stated,
loans financed by HFAs tend to perform
better than other loans. The commenters
stated that many loans financed by
HFAs would be unlikely to meet any of
HOEPA'’s coverage tests. On the other
hand, according to the commenters,
many HFAs offer smaller-loan-amount
products that, for example, finance the
purchase of manufactured homes in
rural areas or support critical repairs
and renovations. Because the principal
amounts of such loans are so low, the
commenters expressed concern that
even reasonable fees to offset origination
and administrative costs might make
many of the loans high-cost mortgages,
which in turn could prevent the HFAs
from originating the loans. In turn,
consumers might turn to financing
through costlier forms of credit. The
commenters stated that the risk of
exempting loans originated under such

programs from HOEPA coverage is low
because sufficient protections are
provided by HFAs’ normal lending
practices.

The Bureau adopts in the final rule an
exemption from HOEPA for transactions
that are directly financed by an HFA, as
that term is defined in 24 CFR 266.5.84
The Bureau adopts this exemption
pursuant to its authority under TILA
section 105(a) to exempt all or any class
of transactions where necessary or
proper to effectuate the purposes of
TILA, to prevent evasion, or to facilitate
compliance. The Bureau believes that
this exemption is necessary and proper
to effectuate the purposes of TILA to
avoid the uninformed use of credit by
ensuring that borrowers seeking to
obtain fair and affordable loans
originated and financed directly by
HF As are not driven to other, costlier
and riskier forms of credit.

HFAs are quasi-governmental entities,
chartered by either a State or a
municipality, that engage in diverse
housing financing activities for the
promotion of affordable housing. Some
HFAs are chartered to promote
affordable housing goals across an entire
State, while others’ jurisdiction extends
to only particular cities or counties.8>
Among other activities designed to
promote affordable homeownership,
HFAs provide financial assistance to
consumers through first-lien mortgage
loans, subordinate-loan financing, and
down payment assistance programs
(e.g., a loan to the consumer to assist
with the consumer’s down payment, or
to pay for some of the closing costs).
The Bureau understands that HFA
lending is characterized by low-cost
financing, evaluation of a consumer’s
repayment ability, and homeownership
counseling.86

The Bureau understands that, in most
cases, HF As partner with creditors, such
as local banks, that extend credit
pursuant to the HFA program
guidelines. HFAs generally do not
provide direct financing to consumers.
Nonetheless, the Bureau’s exemption of
HFAs from HOEPA coverage extends
only to those transactions where the

84 Pursuant to 24 CFR 266.5, an HFA is defined
as “‘any public body, agency, or instrumentality
created by a specific act of a State legislature or
local municipality empowered to finance activities
designed to provide housing and related facilities,
through land acquisition, construction or
rehabilitation.”

85 For example, the Louisiana Housing
Corporation administers affordable housing
programs across all of Louisiana, while The Finance
Authority of New Orleans administers programs
only in Orleans Parish. See www.lhfa.state.la.us and
www.financeauthority.org.

86 The vast majority of HFA loans are fixed-rate,
fully-amortizing, fully-documented conforming
loans.

HFA itself provides direct financing.
Transactions made pursuant to a
program administered by an HFA but
that are financed by private creditors are
still subject to HOEPA coverage.
Although the details of HFA programs
may differ from State to State, the
Bureau believes that consumers in loans
where a government-chartered agency is
the creditor are sufficiently protected
from the types of abuse that HOEPA was
designed to address. The Bureau
acknowledges that loans financed by
private entities in partnership with

HF As may also have significant
consumer protections, however the
Bureau believes that it is important to
retain HOEPA protections for such loans
because the HFA does not directly
control the transaction.

32(a)(2)(iv)
USDA Rural Loans

As noted in the section-by-section
analysis of § 1026.32(a)(2)(iii) above,
Congress amended TILA to expand the
types of loans subject to high-cost
mortgage coverage and to revise the
high-cost mortgage coverage tests. In
doing so, Congress did not provide any
exemptions from HOEPA coverage for
loans originated by the Federal
government, such as through the USDA
Rural Housing Service, either in TILA
section 103(bb) or 129. However, until
Congress changed the scope of high-cost
mortgage coverage, few if any of their
activities were covered.

The Bureau received one comment
concerning USDA Rural Housing
Service loans. Specifically, the industry
commenter suggested that the Bureau
exempt (or adjust the APR and points
and fees thresholds for) loans issued
under the USDA Guaranteed Rural
Housing Program. This commenter
noted that such loans carry enhanced
consumer protections, such as
maximum interest rates that must track
closely to prime, and that they tend to
be for small dollar amounts. The
commenter expressed concern about the
points and fees threshold because loans
originated through the USDA Rural
Housing Service program tend to be for
smaller dollar amounts and thus a
relatively higher percentage of their loan
amount may be counted toward the
points and fees threshold.

The Bureau declines to exempt loans
issued under the USDA Guaranteed
Rural Housing Program. However, upon
further consideration and for reasons
similar to those discussed in the
section-by-section analysis of
§1026.32(a)(2)(iii) concerning loans
originated by HF As where the HFA is
the creditor, the Bureau adopts in
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§1026.32(a)(2)(iv) in the final rule an
exemption for loans originated through
the USDA’s Rural Housing Service
section 502 Direct Loan Program. The
Bureau adopts this exemption pursuant
to its authority under TILA section
105(a) to exempt all or any class of
transactions where necessary or proper
to effectuate the purposes of TILA, to
prevent evasion, or to facilitate
compliance. The Bureau believes that
this exemption is necessary and proper
to effectuate the purposes of TILA to
avoid the uninformed use of credit by
ensuring that borrowers seeking to
obtain fair and affordable loans through
government programs are not driven to
other, costlier forms of credit. The
Bureau believes that the protections
afforded consumers in the section 502
Direct Loan Program, where the Federal
government is the creditor, are
sufficiently protected from the types of
abuse that HOEPA was designed to
address. As noted, however, the Bureau
does not at this time adopt an
exemption in § 1026.32(a)(2)(iv) to loans
issued under the USDA Guaranteed
Rural Housing Program.

32(a)(3) Determination of Annual
Percentage Rate

Prior to the Dodd-Frank Act, TILA did
not specify how to calculate the APR for
purposes of HOEPA’s APR coverage test.
The Dodd-Frank Act changed this by
adding section 103(bb)(1)(B) to TILA.
Section 103(bb)(1)(B) instructs creditors
to use one of three methods to
determine the interest rate for purposes
of calculating the APR for high-cost
mortgage coverage. The method that the
creditor must use depends on whether
the transaction is fixed- or variable-rate
and, if the transaction is variable-rate,
the manner in which the transaction’s
rate may vary (i.e., in accordance with
an index or otherwise). Under TILA
section 103(bb)(1)(B)(i) through (iii), the
APR for the high-cost mortgage APR
coverage test shall be determined based
on the following interest rates,
respectively: (1) In the case of a fixed-
rate transaction in which the APR will
not vary during the term of the loan, the
interest rate in effect on the date of
consummation of the transaction; (2) in
the case of a transaction in which the
rate of interest varies solely in
accordance with an index, the interest
rate determined by adding the index
rate in effect on the date of
consummation of the transaction to the
maximum margin permitted at any time
during the loan agreement; and (3) in
the case of any other transaction in
which the rate may vary at any time
during the term of the loan for any
reason, the interest charged on the

transaction at the maximum rate that
may be charged during the term of the
loan.

The Bureau proposed to implement
TILA section 103(bb)(1)(B) in
§1026.32(a)(2) and related commentary.
Specifically, proposed § 1026.32(a)(2)(i)
would have implemented TILA section
103(bb)(1)(B)(i) concerning fixed-rate
transactions; proposed
§1026.32(a)(2)(i1) would have
implemented TILA section
103(bb)(1)(B)(ii) concerning transactions
that vary with an index; and proposed
§1026.32(a)(2)(iii) would have
implemented TILA section
103(bb)(1)(B)(i) concerning other
transactions with rates that vary. As
discussed in the section-by-section
analysis of § 1026.32(a)(2) above, the
Bureau retains existing § 1026.32(a)(2)
in the final rule to provide certain
categorical coverage exemptions. Thus,
the Bureau adopts proposed
§1026.32(a)(2) and comments 32(a)(2)—
1 and —2 as §1026.32(a)(3) and
comments 32(a)(3)-1 and -2 in the final
rule, with several revisions as discussed
below.

First, as noted above, TILA section
103(bb)(1)(B) describes how to calculate
the APR for the high-cost mortgage APR
coverage test. Thus, the statute
references the “‘annual percentage rate
of interest.” Proposed § 1026.32(a)(2)
would have implemented TILA section
103(bb)(1)(B) by referencing both the
“annual percentage rate” and the
“transaction coverage rate,” as
applicable. Proposed § 1026.32(a)(2)
referenced both phrases because, as
noted in the section-by-section analysis
of proposed § 1026.32(a)(1)(i) above, the
proposed APR coverage test contained
two alternatives that would have
required creditors to compare a
transaction’s APR or transaction
coverage rate, respectively, to the
average prime offer rate. Because the
Bureau is not finalizing the expanded
finance charge in connection with its
January 2013 rulemakings, the Bureau
finalizes § 1026.32(a)(3) with references
only to the APR, rather than to both the
APR and the transaction coverage rate.

Second, as noted above, TILA section
103(bb)(1)(B) instructs creditors to
calculate a transaction’s APR based on
the interest rate (for a fixed-rate
transaction) or index rate (for a
transaction that varies with an index) in
effect on the date of consummation of
the transaction. Proposed § 1026.32(a)(2)
would have referred not only to
“consummation,” but also to “‘account
opening” to reflect the fact that the
requirement also applies to HELOGs.
The Bureau received no comments on
its inclusion of the phrase “account

opening” and therefore incorporates
that phrase into final § 1026.32(a)(3) as
proposed.

The Bureau did, however, receive a
number of comments stating that the
proposal’s requirement to use the
interest rate or (for variable-rate
transactions) the index rate in effect as
of consummation or account opening for
purposes of calculating the APR for
HOEPA coverage would be unworkable
as a practical matter. These commenters
noted that a creditor may not know until
the last minute what index rate to use
for purposes of determining HOEPA
coverage, and if the index rate changed
at the last minute such that the loan
became a high-cost mortgage, closing
would need to be delayed to comply
with the requirement to provide the
high-cost mortgage disclosures. The
commenters further noted that a
different standard—the index rate in
effect as of the date the rate for the
transaction is set—is used elsewhere in
Regulation Z for similar APR
determinations, including for
determining coverage as a higher-priced
mortgage loan under § 1026.35.

Under TILA section 105(a), the
Bureau’s regulations may contain
additional requirements, classifications,
differentiations, or other provisions, and
may provide for such adjustments and
exceptions for all or any class of
transactions, that the Bureau judges are
necessary or proper to effectuate the
purposes of TILA, to prevent
circumvention or evasion thereof, or to
facilitate compliance. Pursuant to its
authority to make adjustments to
facilitate compliance with the TILA, the
Bureau adopts in § 1026.32(a)(3)(i) and
(ii), respectively, a requirement that
creditors use the interest rate or index
rate in effect as of the date the interest
rate for the transaction is set (i.e., the
rate-set date), rather than as of
consummation as provided in TILA
section 103(bb)(1)(B). The Bureau
recognizes that, as commenters pointed
out, it likely would not be practicable
for creditors to wait until consummation
or account opening to determine with
certainty the applicable interest or index
rate to be used for the high-cost
mortgage coverage test. Creditors must
be able to determine with certainty prior
to this time whether a transaction is a
high-cost mortgage. The Bureau further
acknowledges that other coverage tests
under Regulation Z, such as the test for
higher-priced mortgage loans under
§ 1026.35, require creditors to use the
rate-set date and believes that it is
useful to harmonize the HOEPA APR
coverage test with those rules. Thus,
providing that the interest or index rate
be the rate in effect on the date that the
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rate for the transaction is set will
facilitate compliance, consistent with
TILA section 105(a).

Proposed comment 32(a)(2)-1 would
have made clear that creditors are
required to use § 1026.32(a)(2), rather
than existing guidance in comment
17(c)(1)-10.1, to calculate the APR for
discounted and premium variable-rate
loans. Proposed comment 32(a)(2)-2
would have clarified that the APR for a
HELOC must be determined in
accordance with §1026.32(a)(2),
regardless of whether there is an
advance of funds at account opening.
Proposed comment 32(a)(2)-2 further
would have clarified that § 1026.32(a)(2)
does not require HELOC creditors to
calculate the APR for any extensions of
credit subsequent to account opening. In
other words, any draw on the credit line
subsequent to account opening is not
considered to be a separate open-end
“transaction” for purposes of
determining whether the transaction is
a high-cost mortgage under the APR
coverage test.

Proposed comment 32(a)(2)-4 would
have clarified the application of
§1026.32(a)(2) for home-equity plans
that offer fixed-rate and -term
repayment options. As noted in the
proposal, some variable-rate HELOC
plans may permit borrowers to repay a
portion or all of their outstanding
balance at a fixed-rate and over a
specified period of time. Proposed
comment 32(a)(2)—4 would have
clarified that, if a HELOC has only a
fixed rate during the draw period, the
creditor must use that fixed rate to
determine the plan’s APR, as required
by proposed § 1026.32(a)(2)(i). If during
the draw period, however, a HELOC has
a variable rate but also offers a fixed-rate
and -term payment option, a creditor
must use the terms applicable to the
variable-rate feature to determine the
plan’s APR, as described in proposed
§1026.32(a)(2)(ii). The Bureau received
no comments on proposed comments
32(a)(2)-1, -2, or —4 and finalizes them
as proposed, except that the Bureau re-
numbers the comments as 32(a)(3)-1,
—2, and =5 in the final rule.

32(a)(3)()

TILA section 103(bb)(1)(B) requires
that, in connection with a fixed-rate
transaction in which the APR will not
vary during the term of the loan, the
APR must be based on the interest rate
in effect on the date of consummation.
As discussed above, proposed
§1026.32(a)(2)(i) would have required
that the calculation of the APR for a
fixed-rate transaction be based on the
interest rate in effect on the date of
consummation or account opening. The

Bureau received no comments
specifically addressing proposed
§1026.32(a)(2)(i). The Bureau thus
finalizes § 1026.32(a)(3)(i) substantially
as proposed, but with the clarification
noted in the section-by-section analysis
of §1026.32(a)(3) above (i.e., that the
interest rate is measured as of the date
the interest rate for the transaction is
set).

32(a)(3)(ii)

Proposed § 1026.32(a)(2)(ii) would
have implemented TILA section
103(bb)(1)(B)(ii)’s requirements for
calculating APRs for transactions in
which the interest rate varies solely in
accordance with an index. As noted
above, pursuant to TILA section
103(bb)(1)(B)(ii), the APR for such
transactions must be based on the
interest rate that is determined by
adding the maximum margin permitted
at any time during the loan agreement
to the index rate in effect on the date of
consummation (i.e., the fully-indexed
rate). Proposed § 1026.32(a)(2)(ii) would
have implemented this provision with
the additional qualification that it
applies only in the case of a transaction
in which the interest rate can vary
during the term of the loan or plan in
accordance with an index outside the
creditor’s control.

The Bureau believed that the
proposed qualification would have
helped to differentiate TILA section
103(bb)(1)(B)(ii) concerning rates that
vary with an index from TILA section
103(bb)(1)(B)(iii) concerning rates that
“may vary at any time during the term
of the loan for any reason.” See the
section-by-section analysis of
§1026.32(a)(3)(iii) below. Specifically,
because interest rates for variable-rate
HELOG:s are prohibited under TILA
section 137(a) (as implemented by
§1026.40(f)) from varying pursuant to
an index that is within the creditor’s
control, the Bureau believed that adding
the language “outside the creditor’s
control” to proposed § 1026.32(a)(2)(ii)
would have clarified that APRs for
variable-rate HELOCs should be
determined according to
§1026.32(a)(2)(ii) rather than
§ 1026(a)(2)(iii).

Additionally, the Bureau proposed to
adopt the clarification pursuant to its
authority under TILA 105(a) to prevent
circumvention of coverage under
HOEPA. The Bureau noted that if the
index were in the creditor’s control,
such as the creditor’s own prime
lending rate, a creditor might set a low
index rate for purposes of
§1026.32(a)(2)(ii) and thereby avoid
classification as a high-cost mortgage.
However, subsequent to consummation,

the creditor could set a higher index
rate, at any time, which would have
triggered coverage as a high-cost
mortgage under § 1026.32(a)(2)(ii) if it
were in effect at consummation.
Accordingly, the proposal would have
provided that, if the interest rate varies
in accordance with an index that is
under the creditor’s control, the creditor
would determine the APR under
§1026.32(a)(2)(iii), not
§1026.32(a)(2)(ii).

Proposed comment 32(a)(2)-3 would
have provided additional guidance on
the application of § 1026.32(a)(2)(ii) and
(iii) to mortgage transactions with
interest rates that vary. Specifically,
proposed comment 32(a)(2)-3.i would
have provided that proposed
§1026.32(a)(2)(ii) applies when the
interest rate is determined by an index
that is outside the creditor’s control. In
addition, proposed comment 32(a)(2)—
3.i would have clarified that even if the
transaction has a fixed, discounted
introductory or initial interest rate,
proposed § 1026.32(a)(2)(ii) requires
adding the contractual maximum
margin to the index, without reflecting
the introductory rate. Proposed
comment 32(a)(2)-3.i also would have
provided that the maximum margin
means the highest margin that might
apply under the terms of the credit
transaction. For example, if the terms of
the credit transaction provide that a
borrower’s margin may increase by 2
percentage points if the borrower’s
employment with the creditor ends,
then the creditor must add that higher
margin to the index to determine
HOEPA coverage.

The Bureau received a number of
comments on proposed
§1026.32(a)(2)(ii) and (iii). Consumer
groups generally advocated that the
Bureau depart from the statute by
requiring creditors to use the maximum
rate permitted under the terms of the
mortgage loan or HELOC for all variable-
rate transactions. The consumer groups
observed that creditors have better
information than consumers to predict
when interest rates will increase and
that, if a consumer could at any time
during the term of the loan or credit
plan be required to make payments
based on an APR within the high-cost
mortgage range, the consumer should
receive the protections associated with
such mortgages.

One industry commenter objected to
the requirement to recalculate a distinct
variable-rate APR solely for purposes of
high-cost mortgage coverage, rather than
using the composite rate calculation set
forth in existing § 1026.17(c)(1)-10.1.
The commenter stated that performing
an extra calculation would be extremely
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burdensome and would introduce
additional opportunities for error into
the loan origination process.

Two industry commenters objected to
the requirement that the index be
“outside the creditor’s control” for
purposes of proposed § 1026.32(a)(2)(ii),
noting that internal indices are used by
certain closed-end creditors to price
loans to reflect local economic
conditions and by, for example,
members of the Farm Credit System.

Several industry commenters
requested clarification about whether
rate floors or caps would cause the
index to vary in a manner within the
creditor’s control, such that a creditor
originating a loan or credit plan with
such features would need to calculate
the APR for HOEPA coverage using the
maximum rate that could be imposed
over the life of the loan under proposed
§1026.32(a)(2)(iii). These commenters
expressed particular concern about floor
rates in HELOCs, noting that most
variable-rate HELOCs provide for such a
floor rate, even when the rate otherwise
varies solely with an index outside the
creditor’s control. Commenters stated
that it would be inappropriate to require
HELOC creditors to use the maximum
rate applicable over the life of the
HELOC under proposed
§1026.32(a)(2)(iii) (which often may be
the State usury cap) and thereby classify
large numbers of HELOCs as high-cost
mortgages merely because the credit
plan provides for a rate floor.

Other industry commenters requested
that the Bureau specify that, ifa
transaction has an introductory rate that
is higher than the fully-indexed rate,
creditors must use the introductory rate
for the APR calculation. Finally, some
industry commenters expressed general
concern about undue coverage of loans
under HOEPA as a result of the
requirement in proposed
§1026.32(a)(2)(iii) to look to the
maximum rate for certain variable-rate
transactions and general uncertainty
about the application of proposed
§1026.32(a)(2) to HELOCs.

The Bureau is renumbering proposed
§1026.32(a)(2)(ii) as § 1026.32(a)(3)(ii),
and finalizing follows. First,
notwithstanding consumer groups’
comments, the Bureau declines to adopt
a final rule that would require creditors
generally to use the maximum rate
applicable during the life of the loan
(i.e., as opposed to the fully-indexed
rate) for determining high-cost mortgage
coverage. The Bureau understands that
creditors originating variable-rate
transactions are required to disclose the
maximum rate possible during the loan
term and that industry practice typically
is to disclose the highest rate

permissible under State law. The
Bureau does not believe that Congress
intended all such variable-rate
transactions to be classified as high-cost
mortgages and believes that the final
rule strikes the appropriate balance
between the concerns of industry and
those of consumer groups.

Second, notwithstanding industry’s
complaints about the burdens of
performing an additional calculation,
the Bureau implements in the final rule
the statutory requirement to calculate
APRs for high-cost mortgage coverage
pursuant to the requirements set forth in
TILA section 103(bb)(1)(B)(ii) and (iii),
rather than in accordance with the rules
for composite APRs for disclosure
purposes under § 1026.17. The Bureau
acknowledges that the final rule may
require creditors to conduct an
additional calculation to determine
high-cost mortgage coverage for
variable-rate transactions. However, the
Bureau believes that Congress made a
deliberate decision to depart from the
general APR calculation, to ensure that
introductory rates not be given undue
weight in determining whether a
transaction is a high-cost mortgage.
Despite the additional burden
associated with a different calculation,
the Bureau does not believe that
avoidance of an additional calculation is
a sufficient basis to use its exception
authority to depart from the clear intent
of the statute.

Third, the Bureau does not adopt in
the final rule the proposed requirement
that variations in an index must be
“outside the creditor’s control” for
§1026.32(a)(3)(ii) to apply. The Bureau
is not certain, at present, that the risk of
evasion requires adding this limitation.
As noted, TILA section 137 and
§ 1026.40(f) already prohibit variable-
rate HELOCs from employing an index
that varies outside the creditor’s control.
Use of internal indices is also restricted
or prohibited for closed-end, variable-
rate transactions in many
circumstances. Federal regulations
significantly restrict the circumstances
under which federally-chartered banks
and thrifts may use an index within the
creditor’s control. For example, Office of
the Comptroller of the Currency
regulations generally require national
banks to use an index for ARMs that is
“readily available to, and verifiable by,
the borrower and beyond the control of
the bank.” 12 CFR 34.22(a). Single-
family seller/servicer guides published
by the Government Sponsored
Enterprises (GSEs) also indicate that
ARMs must be tied to publicly-available
indices. Finally, the Alternative
Mortgage Transactions Parity Act
(AMTPA) provides restrictions on the

use of internal indices. AMTPA
authorizes state-licensed or -chartered
housing creditors to make alternative
mortgage transactions such as ARMs in
compliance with Federal rather than
State law, in order to establish parity
and competitive equality between State
and Federal lenders. However, AMTPA
provides that an ARM cannot benefit
from the preemptive effect of Federal
law over more restrictive State law
unless the transaction uses an index
outside the creditor’s control or a
formula or schedule identifying the
amount by which the rate or finance
charge can increase and when a change
can occur.?” Finally, based on the public
comments received, there appear to be
legitimate, if infrequent, circumstances
under which creditors use internally-
defined indices. Adopting a requirement
in this rule that effectively would
require all creditors originating variable-
rate transactions to use an index outside
the creditor’s control would cause
disruption, for example, to Farm Credit
System programs. The Bureau notes,
however, that it will continue to
monitor whether such a restriction
would be sensible as a general matter for
closed-end transactions and may revisit
the issue in future rulemakings.88

Comment 32(a)(3)-3 provides
guidance concerning the application of
§1026.32(a)(3)(ii). Comment 32(a)(3)-3
clarifies that the interest rate for a
transaction varies solely in accordance
with an index even if the transaction
has an introductory rate that is higher or
lower than the fully-indexed rate
provided that, following the first rate
adjustment, the interest rate for the
transaction varies solely in accordance
with an index. The comment specifies
that, for transactions subject to
§1026.32(a)(3)(ii), the interest rate
generally is determined by adding the
index rate in effect on the date that the
interest rate for the transaction is set to
the maximum margin for the
transaction, as set forth in the agreement
for the loan or plan. However, if a
transaction subject to § 1026.32(a)(3)(ii)
has an introductory rate that is higher
than the index rate plus the maximum
margin for the transaction as of the date
the interest rate for the transaction is
set, then the interest rate for the APR
determination is the higher, initial (or
“premium’’) interest rate.

87 See 76 FR 44226 (July 22, 2011).

88]n this regard, the Bureau notes that the Board
solicited comment on whether to prohibit the use
of an index under a creditor’s control for a closed-
end ARM in connection with its 2010 Mortgage
Proposal, 75 FR 58539 (Sept. 24, 2010). The Bureau
has inherited the Board’s proposal as part of the
transfer of authority for TILA under the Dodd-Frank
Act.
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The Bureau agrees with comments
received that use of the introductory
rate is the appropriate measure under
this circumstance and notes that this
approach aligns with the definition of
“fully-indexed rate” as adopted in the
Bureau’s 2013 ATR Final Rule. Section
1026.43(c)(5) of that rule implements
the payment calculation requirements of
TILA section 129C(a), which contains
the general requirement that a creditor
determine a consumer’s ability to repay
a mortgage loan. Specifically,
§1026.43(c)(5) and comment 43(c)(5)(i)—
2 of the 2013 ATR Final Rule explain
that a creditor must determine a
consumer’s repayment ability with
respect to substantially equal, monthly,
fully amortizing payments that are
based on the greater of the fully indexed
rate or any introductory interest rate.

Comment 32(a)(3)-3.iii provides
several examples to illustrate the rule.
As described in the examples, creditors
should use § 1026.32(a)(3)(ii)
notwithstanding the existence of a rate
floor or a rate cap on a variable-rate
transaction that otherwise varies in
accordance with an index. The Bureau
believes that the clarification
concerning rate floors and rate caps is
useful and will promote clarity in
applying the rule, notwithstanding the
removal of the requirement that the
index must be outside the creditor’s
control for § 1026.32(a)(3)(ii) to apply.
Comment 32(a)(3)-3.iii also notes by
way of example that an open-end credit
plan may not have a rate that varies
other than in accordance with an index,
pursuant to existing rules for home-
secured open-end credit in § 1026.40(f).

32(a)(3)(iii)

Proposed § 1026.32(a)(2)(iii) would
have required that, for a loan in which
the interest rate may vary during the
term of the loan, other than a loan as
described in proposed § 1026.32(a)(2)(ii)
(for credit where the rate may vary
solely in accordance with an index), the
annual percentage rate must be based on
the maximum interest rate that may be
imposed during the term of the loan.
Proposed comment 32(a)(2)-3.ii would
have clarified that §1026.32(a)(2)(iii)
applies when the interest rates
applicable to a transaction may vary,
except as described in proposed
§1026.32(a)(2)(ii). Proposed comment
32(a)(2)-3.ii thus would have specified
that proposed § 1026.32(a)(2)(iii) would
apply, for example, to a closed-end
credit transaction when interest rate
changes are at the creditor’s discretion
or where multiple fixed rates apply to
a transaction, such as a step-rate
mortgage, in which specified fixed rates
are imposed for specified periods.

The Bureau sought comment on its
proposals for determining the APR for
HOEPA coverage, including on whether
any aspect of the proposal could result
in unwarranted, over-inclusive HOEPA
coverage of HELOGs. In particular, the
Bureau noted (as discussed above) that
§1026.40(f) and its commentary
generally prohibit creditors from
changing the APR on a HELOC unless
the change is based on a publicly-
available index outside the creditor’s
control or unless the rate change is
specifically set forth in the agreement,
such as step-rate plans. The proposal
noted that Regulation Z’s HELOC
restrictions would effectively limit the
application of proposed
§1026.32(a)(2)(iii) primarily to certain
types of closed-end credit transactions.
The Bureau observed that applying
proposed § 1026.32(a)(2)(iii) to
determine the APR for a variable-rate
HELOC could result in over-inclusive
coverage of HELOCs under HOEPA
because the maximum possible interest
rate for many variable-rate HELOCs is
pegged to the maximum interest rate
permissible under State law. That
interest rate, in turn, likely would cause
the plan’s APR to exceed HOEPA’s APR
threshold. Therefore, the Bureau
solicited comment on whether there
were any circumstances in which the
terms of a variable-rate HELOC might
warrant application of proposed
§1026.32(a)(2)(iii) and, if so, whether
additional clarification would be
necessary to avoid unwarranted
coverage of HELOCs under HOEPA.

The Bureau received no comments on
proposed § 1026.32(a)(2)(iii) apart from
those addressed above in connection
with §1026.32(a)(3)(ii) and thus
finalizes § 1026.32(a)(3)(iii) as proposed
with minor revisions for clarity.

32(b) Definitions
32(b)(1) and (2)
Points and Fees—General

Section 1431(c)(1) of the Dodd-Frank
Act revised and added certain items to
the definition of points and fees for
purposes of determining whether a
transaction exceeds the HOEPA points
and fees threshold. See TILA section
103(bb)(4).8° As discussed in detail in

89 As noted in the preamble to the proposal, the
Dodd-Frank Act renumbered TILA section
103(aa)(1)(B) concerning points and fees for high-
cost mortgages as 103(bb)(1)(A)(ii). However, the
Dodd-Frank Act did not amend existing TILA
section 103(aa)(4) (the provision that defines points
and fees) to reflect this new numbering. Thus, TILA
section 103(bb)(4) provides that “[f]or purposes of
paragraph [103(bb)](1)(B), points and fees shall
include . * * *” TILA section 103(bb)(1)(B),
however, concerns the calculation of the APR for
HOEPA coverage. To give meaning to the statute as

the Bureau’s 2013 ATR Final Rule,
section 1412 of the Dodd-Frank Act also
amended TILA to add new provisions
that require creditors to consider
consumers’ ability to repay and that
create a new type of closed-end credit
transaction, a “qualified mortgage.”
Among other requirements, under new
TILA section 129C(b)(2)(A)(vii), to be a
qualified mortgage, a transaction must
have points and fees payable in
connection with the loan that generally
do not exceed three percent of the total
loan amount. In turn, “points and fees”
for purposes of qualified mortgages
means ‘“‘points and fees” as defined by
HOEPA. .90

As noted in the 2012 HOEPA
Proposal, the Board proposed to
implement the Dodd-Frank Act’s
amendments to the definition of points
and fees for both qualified mortgages
and high-cost mortgages as part of its
2011 ATR Proposal. Thus, for example,
the 2011 ATR Proposal would have
implemented the Dodd-Frank Act’s
exclusion of certain private mortgage
insurance (PMI) premiums from points
and fees, as well as added loan
originator compensation and
prepayment penalties to that definition.
The Board proposed to implement those
changes in § 226.32(b)(1) and (2) 9 and
to revise and add corresponding
commentary.92

amended, the Bureau interprets TILA section
103(bb)(4) as cross-referencing the points and fees
coverage test in TILA section 103(bb)(1)(A)(ii),
rather than the APR calculation in TILA section
103(bb)(1)(B).

90 See TILA section 129C(b)(2)(A)(vii) and (C)(i)
(setting forth points and fees requirements for
qualified mortgages). TILA section 129C(b)(2)(C)(i)
cross-references the definition of points and fees in
TILA section 103(aa)(4), which the Dodd-Frank Act
re-designated as TILA section 103(bb)(4).

91 Whereas the Bureau’s Regulation Z is codified
at 12 CFR part 1026, the Board’s Regulation Z was
codified at 12 CFR part 226.

92 See 76 FR 27390, 27398-406, 2748182,
27487-89 (May 11, 2011). In its 2011 ATR Proposal,
the Board noted that its proposed amendments to
§226.32(b)(1) and (2) were limited to the definition
of points and fees and that the 2011 ATR Proposal
was not proposing to implement any of the other
high-cost mortgage amendments in TILA. See id. at
27398. Thus, the Board noted that, if its ATR
Proposal were finalized prior to the rule on high-
cost mortgages, the calculation of the points and
fees threshold for qualified mortgages and high-cost
mortgages would be different, but the baseline
definition of points and fees would be the same. See
id. at 27399. For example, the Board’s 2011 ATR
Proposal did not propose to implement the
statutory changes to the points and fees threshold
for high-cost mortgages that exclude from the
threshold calculation “bona fide third-party charges
not retained by the mortgage originator, creditor, or
an affiliate of the creditor or mortgage originator”
and that permit creditors to exclude certain “bona
fide discount points,” even though the Board
proposed to implement identical provisions of the
Dodd-Frank Act defining the points and fees
threshold for qualified mortgages. See id. at 27398—
99.
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When the Bureau issued its 2012
HOEPA Proposal, the Bureau was in the
process of finalizing the Board’s 2011
ATR Proposal, including evaluating
comments received concerning the
Board’s proposed amendments to the
definition in Regulation Z of points and
fees, §226.32(b)(1) and (2). The Bureau
believed that issuing separate, different
proposals to implement the Dodd-Frank
Act’s amendments to the definition of
points and fees, one for high-cost
mortgages and one for qualified
mortgages, had the potential to cause
compliance burden and uncertainty.
The Bureau nevertheless needed to
address in the 2012 HOEPA Proposal
certain aspects of the points and fees
definition, most significantly the
interaction of points and fees with the
Bureau’s proposed more inclusive
definition of the finance charge, the
application of points and fees to
HELQOCS, and the correction of certain
internal cross-references.

To address those issues while also
attempting to minimize uncertainty, the
Bureau republished in the 2012 HOEPA
Proposal the Board’s proposed
amendments to §226.32(b)(1) and (2)
substantially as set forth in the Board’s
2011 ATR Proposal, with revisions only
to address the issues noted above and to
conform terminology to existing
Regulation Z provisions. The Bureau
noted in its 2012 HOEPA Proposal that
it was particularly interested in
receiving comments concerning any
newly-proposed language and the
application of the definitions in
proposed § 1026.32(b)(1) and (2) to the
high-cost mortgage context.

The Bureau received numerous
comments concerning proposed
§1026.32(b)(1) and (2) from both
industry and consumer groups, the
majority of which did not specifically
address newly-proposed language or to
the application of the definition to the
high-cost mortgage context. The
comments largely reiterated comments
that the Board and the Bureau had
received in response to the 2011 ATR
Proposal. For example, commenters
generally requested greater clarity with
respect to whether certain charges (e.g.,
charges not known at consummation)
must be counted in points and fees.
Industry commenters also requested that
the Bureau either exclude or limit the
amount of certain types of charges that
must be included (e.g., affiliate charges
and loan originator compensation). The
Bureau addresses below the comments
received in response to proposed
§1026.32(b)(1) and (2) in the 2012
HOEPA Proposal. Similarly, comments
received concerning these same
provisions as they relate to the Board’s

2011 ATR Proposal are addressed in the
Bureau’s 2013 ATR Final Rule. The
Bureau is coordinating the 2013 HOEPA
and 2013 ATR Final Rules to ensure a
consistent and cohesive regulatory
framework for points and fees. Thus, the
2013 ATR Final Rule is publishing
regulation text and commentary
concerning the definition of points and
fees for closed-end credit transactions,
as adopted by that rulemaking in
§1026.32(b)(1). Regulation text and
commentary for § 1026.32(b)(1), though
discussed in the section-by-section
analysis below, is not republished in
this Federal Register notice but instead
is indicated with asterisks.

32(b)(1)
Closed-End Points and Fees

Existing § 1026.32(b)(1) defines
“points and fees” by listing included
charges in § 1026.32(b)(1)(i) through
(iv).93 As discussed below, the Board’s
2011 ATR Proposal would have revised
§226.32(b)(1)(i) through (iv) to reflect
amendments to TILA by the Dodd-Frank
Act, and would have added new
§226.32(b)(1)(v) and (vi) concerning the
inclusion in points and fees of certain
prepayment penalties. The Bureau’s
2012 HOEPA Proposal would have
amended existing § 1026.32(b)(1), as
that provision was proposed in the 2011
ATR Proposal, to clarify that the charges
listed in proposed § 1026.32(b)(1) are
the charges that must be included in the
points and fees calculation for closed-
end credit transactions. (The Bureau’s
2012 HOEPA Proposal would have set
forth a separate definition of points and
fees for HELOCs in proposed
§1026.32(b)(3)).94 As discussed below,
the Bureau is adopting proposed
§1026.32(b)(1) in the 2013 ATR Final
Rule with certain changes to respond to
concerns raised by commenters. Final
§1026.32(b)(1) as adopted in the 2013
ATR Final Rule clarifies, as proposed,
that the provision applies to closed-end
credit transactions.®>

Payable at or before consummation.
Section 1431(a) of the Dodd-Frank Act
amended the HOEPA points and fees
coverage test in TILA section

931n brief, these existing provisions require the
inclusion in points and fees for high-cost mortgages
of all non-interest items included in the finance
charge (§ 1026.32(b)(1)(i)), all compensation paid to
mortgage brokers (§ 1026.32(b)(1)(i)), real estate-
related charges paid to an affiliate of the creditor
(§1026.32(b)(1)(iii)), and certain credit insurance
and debt suspension and cancellation premiums
(§1026.32(b)(1)(iv)).

94 The Bureau adopts proposed § 1026.32(b)(3) as
§1026.32(b)(2) in this final rule.

95 Proposed § 1026.32(b)(3) defining points and
fees for HELOC:s is finalized as § 1026.32(b)(2) in
the 2013 HOEPA Final Rule. See the section-by-
section analysis of § 1026.32(b)(2) below.

103(bb)(1)(A)(ii) by providing for the
inclusion in points and fees for high-
cost mortgages of ““‘the total points and
fees payable in connection with the
transaction,” as opposed to “‘the total
points and fees payable by the consumer
at or before closing” (emphases added).
The 2012 HOEPA Proposal would have
implemented this change in proposed
§1026.32(a)(1)(ii). The Bureau noted in
its 2012 HOEPA proposal that the
practical result of this change would
have been that—unless otherwise
specified—any item listed in the points
and fees definitions for closed- and
open-end credit transactions would
have been counted toward the points
and fees threshold for high-cost
mortgages even if the item were payable
after consummation or account opening.
The exceptions would have been certain
mortgage insurance premiums and
charges for credit insurance and debt
cancellation and suspension coverage.
TILA expressly states that those
premiums and charges are included in
points and fees only if payable at or
before closing. See TILA section
103(bb)(1)(C) (mortgage insurance) and
TILA section 103(bb)(4)(D) (credit
insurance and debt cancellation and
suspension coverage).

The Bureau’s proposed inclusion in
points and fees for high-cost mortgages
of “the total points and fees payable in
connection with the transaction” was
consistent with the proposed inclusion
in points and fees for qualified
mortgages of “the total points and fees
* * * payable in connection with the
loan” in the Board’s 2011 ATR Proposal.
As discussed in the Bureau’s 2013 ATR
Final Rule, the Board expressed concern
in the 2011 ATR Proposal that some fees
that occur after closing, such as fees to
modify a loan, might be deemed to be
points and fees under the new
framework. The Board thus requested
comment in the 2011 ATR Proposal on
whether other fees (i.e., in addition to
certain mortgage insurance premiums
and charges for credit insurance and
debt cancellation and suspension
coverage) should be included in points
and fees only if they are “payable at or
before closing.”

As discussed in greater detail in the
Bureau’s 2013 ATR Final Rule, both
industry and consumer group
commenters expressed concern (either
in response to the 2011 ATR Proposal,
the 2012 HOEPA Proposal, or both) that
the general requirement to include in
points and fees charges “payable in
connection with the transaction”
introduced uncertainty into the points
and fees calculation by, for example,
making it unclear whether certain
charges that might not be known (or
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knowable) as of consummation would
need to be included. One industry
commenter thus recommended that the
Bureau clarify that items included in the
finance charge but paid after
consummation are carved out of points
and fees. One consumer group
commenter suggested that the Bureau
replace the “payable in connection with
the transaction” phrasing with the
general requirement to include in points
and fees charges “known at or before”
consummation or account opening. The
commenter noted that the “known at or
before” standard would (1) Clarify that
charges financed through the loan
amount are included in points and fees,
(2) prevent creditors from evading the
points and fees test by requiring
consumers to pay charges after
consummation, and (3) enable creditors
to calculate the amount of points and
fees with certainty at or before
consummation.

As discussed in the 2013 ATR Final
Rule, the Dodd-Frank Act provides that
for the points and fees tests for both
high-cost mortgages and qualified
mortgages, the charges “payable in
connection with” the transaction are
included in points and fees. See TILA
sections 103(bb)(1)(A)(ii) (high-cost
mortgages) and 129C(b)(2)(A)(vii)
(qualified mortgages). The Bureau
appreciates, however, that creditors
need certainty in calculating points and
fees so they can ensure that they are not
exceeding the points and fees thresholds
for high-cost mortgages (or that they are
not exceeding the points and fees cap
for qualified mortgages). The Bureau
thus interprets the “in connection with”
requirement in TILA section
103(bb)(1)(A)(ii) for high-cost mortgages
as limiting the universe of charges that
need to be included in points and fees.96
Specifically, to clarify when charges or
fees are ““in connection with” a
transaction, the Bureau is specifying in
§1026.32(b)(1) in the 2013 ATR Final
Rule that fees or charges are included in
points and fees only if they are “known
at or before consummation.”

As discussed in detail in the 2013
ATR Final Rule, the Bureau also is
adding new comment 32(b)(1)-1 to
explain when fees or charges are known
at or before consummation. The
comment explains that charges for a
subsequent loan modification generally
are not included in points and fees
because, at consummation, the creditor
would not know whether a consumer
would seek to modify the loan and

96 The Bureau is adopting the same interpretation
for points and fees for qualified mortgages in the
2013 ATR Final Rule. See the section-by-section
analysis of § 1026.32(b)(1) therein.

therefore would not know whether
charges in connection with a
modification would ever be imposed.®?
Comment 32(b)(1)-1 also clarifies that
the maximum prepayment penalties that
may be charged or collected under the
terms of a mortgage loan are known at
or before consummation and are
included in points and fees under
§1026.32(b)(1)(iv), even though the
consumer will pay them, if ever,
sometime after consummation.?8 In
addition, comment 32(b)(1)-1 notes
that, under § 1026.32(b)(1)(1)(C)(1) and
(iii), certain premiums or other charges
for PMI or credit insurance must be
included in points and fees only if they
are payable at or before consummation.
Thus, even if the amounts of such
premiums or other charges are known at
or before consummation, they are
included in points and fees only if they
are payable at or before consummation.

32(b)(1)(1)

Prior to the Dodd-Frank Act, TILA
section 103(aa)(4)(A) provided that
points and fees includes all items
included in the finance charge, except
interest or the time-price differential.
This provision (the finance charge prong
of points and fees) is implemented in
existing § 1026.32(b)(1)(i). The Dodd-
Frank Act did not specifically amend
TILA section 103(aa)(4)(A).
Nevertheless, both the Board’s 2011
ATR Proposal and the Bureau’s 2012
HOEPA Proposal proposed several
revisions to §1026.32(b)(1)(i) and
comment 32(b)(1)(i)-1.

First, in its 2011 ATR Proposal, the
Board proposed to revise existing
language in Regulation Z that requires
the inclusion in points and fees of ““all
items required to be disclosed under
§1026.4(a) and 1026.4(b).” 12 CFR
1032(b)(1)(1). Because § 1026.4 does not
itself require disclosure of the finance
charge, the Board proposed to revise
this language to read: “‘all items
considered to be a finance charge under
§[1026.4(a)] and [1026.4(b)].” The
Board also proposed certain clarifying
changes to comment 32(b)(1)(i)-1.

In addition to re-publishing the
Board’s proposed change to

97 A few industry commenters requested that the
Bureau clarify that servicing charges are excluded
from points and fees. The Bureau notes that the
guidance in comment 32(b)(1)-1 as adopted in the
2013 ATR Final Rule applies equally to these types
of charges; thus, they must be included in points
and fees only if known at or before consummation.

98 The Bureau notes that the inclusion of
prepayment penalties in points and fees is an
exception to the general rule that a creditor must
count only those charges that the creditor knows
will be imposed. This is a result of the fact that
TILA expressly requires the maximum prepayment
penalties that may be charged in connection with
a transaction to be counted in points and fees.

§1026.32(b)(1)(i), proposed
§1026.32(b)(1)(i) in the Bureau’s 2012
HOEPA Proposal would have amended
the finance charge prong of the points
and fees definition to ensure that
additional charges were not included in
points and fees as a result of the more
inclusive definition of the finance
charge proposed in the Bureau’s 2012
TILA-RESPA Integration Proposal. The
Bureau believed that the proposed
amendment to § 1026.32(b)(1)(i) was
necessary to avoid a potentially
unwarranted expansion in HOEPA
coverage through an increase in the
finance charge.

In response both to the Board’s 2011
ATR Proposal and to Bureau’s 2012
HOEPA Proposal, several industry
commenters expressed concern that the
proposed definition of points and fees
was overbroad because it included all
items considered to be a finance charge.
The commenters asserted that several
items that are included in the finance
charge under § 1026.4(b) are vague or
inapplicable in the context of mortgage
transactions, or that they duplicate
items specifically addressed in other
provisions of the points and fees test,
thus making the points and fees
calculation internally inconsistent.
Several industry commenters also
requested clarification about whether
specific fees and charges are included in
points and fees. For example, at least
two commenters asked that the Bureau
clarify whether (and if so, to what
extent) interest, real estate agents’ fees,
settlement agent costs, hazard insurance
premiums, property taxes, § 1026.4(c)(7)
charges, appraisal fees, servicing fees,
mortgage insurance premiums,
discounts for payment other than by
credit, and various optional charges, are
included in points and fees. The Bureau
responds to these comments below, but
generally notes that the finance charge
as defined in § 1026.4 continues to be
the starting point for points and fees.
Once a creditor has determined whether
a charge would be included in points
and fees as a finance charge that is
known at or before consummation, then
a creditor should apply the more
specific points and fees provisions in
§1026.32(b)(1)(i)(A) through (F) to
determine whether the charge is
excluded. Likewise, even if a creditor
has determined that a charge is
excluded from points and fees because
it is not a finance charge, the creditor
must apply the more specific points and
fees provisions in § 1026.32(b)(1)(ii)
through (vi) to determine whether the
charge nonetheless must be included in
points and fees.

In response to the 2012 HOEPA
Proposal, some industry commenters
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also generally urged the Bureau to
clarify that additional charges would
not be brought into points and fees
merely by operation of the Bureau’s
proposed more inclusive definition of
the finance charge. Other commenters,
particularly consumer groups, expressed
dissatisfaction with the Bureau’s
proposed method for addressing the
more inclusive finance charge in
§1026.32(b)(1)(i), generally stating that
the Bureau’s approach was needlessly
complicated and that the Dodd-Frank
Act’s exclusion of bona fide third-party
charges in TILA section 103(bb)(1)(A)(ii)
adequately addressed any concerns
about unwarranted fees being brought
into the points and fees definition
through the expanded finance charge.

As discussed in part III above, the
Bureau will be determining whether to
adopt its proposed more inclusive
finance charge definition when it
finalizes the 2012 TILA-RESPA
Integration Proposal, rather than in
January 2013. Accordingly, the Bureau
neither addresses comments relating to,
nor finalizes in this rulemaking, the
2012 HOEPA Proposal’s amendment to
the definition of points and fees for
closed-end credit transactions to
address the more Bureau’s proposed
more inclusive finance charge.

The Bureau otherwise is adopting
proposed § 1026.32(b)(1)(i) in the 2013
ATR Final Rule substantially as
proposed in the 2011 ATR Proposal and
the 2012 HOEPA Proposal, but with
certain additions and clarifications in
the commentary to § 1026.32(b)(1)(i) (as
well as in other parts of the points and
fees calculation) to address commenters’
requests for clarification about whether
certain fees are included in or excluded
from the calculation. These additions
and clarifications also are discussed in
detail in the section-by-section analysis
of §1026.32(b)(1)(i) in the Bureau’s 2013
ATR Final Rule.

With respect to certain of the
commenters’ specific concerns about
whether particular items (e.g., discounts
offered to induce payment for a
purchase by cash and settlement agent
charges), the Bureau notes that creditors
should follow § 1026.4 for when such
charges must be included in the finance
charge. If they are not included in the
finance charge, they would not be
included in points and fees. Moreover,
as discussed below and in new
comment 32(b)(1)(i)(D)-1, certain
settlement agent charges may also be
excluded from points and fees as bona
fide third-party charges that are not
retained by the creditor, loan originator,
or an affiliate of either.

32(b)(1)(1)(A)

TILA section 103(aa)(4)(A)
historically has provided that points
and fees includes all items included in
the finance charge, except interest or the
time-price differential. This provision
(the finance charge prong of points and
fees) is implemented in existing
§1026.32(b)(1)(i). For organizational
purposes, the Board in its 2011 ATR
Proposal set forth new
§226.32(b)(1)(i)(A) to implement the
pre-existing exclusion of interest from
points and fees. In its 2012 HOEPA
Proposal, the Bureau republished the
Board’s proposed § 226.32(b)(1)(i)(A)
without change as § 1026.32(b)(1)(i)(A).
The Bureau adopts proposed
§1026.32(b)(1)(i)(A) in the 2013 ATR
Final Rule, as proposed.

32(b)(1)(1)(B)

The Dodd-Frank Act did not amend
TILA section 103(aa)(4)(A) concerning
the inclusion in points and fees of non-
interest items in the finance charge.
However, the Dodd-Frank Act added
several provisions to TILA that provide
for the exclusion from points and fees
of certain items that otherwise would be
included in points and fees under the
finance charge prong. One such item is
premiums for government mortgage
insurance.?® Specifically, section 1431
of the Dodd-Frank Act added new TILA
section 103(bb)(1)(C), which excludes
all government mortgage insurance
premiums from the calculation of points
and fees. Because such premiums
otherwise would be included in points
and fees as an item included in the
finance charge, the Board in its 2011
ATR Proposal proposed to implement
new TILA section 103(bb)(1)(C) in new
§226.32(b)(1)(i)(B), as an exclusion from
the finance charge prong of points and
fees.100

In implementing the government
mortgage insurance premium exclusion
provided by new TILA section
103(bb)(1)(C), the Board proposed to
exclude from points and fees not only
mortgage insurance premiums under
government programs, but also charges
for mortgage guaranties under
government programs.1°1 The Board
stated that it interpreted the statute to
exclude such guaranties, and that its
proposal was supported by its authority

99 These other items are discussed in the section-
by-section analysis of § 1026.32(b)(1)(i)(C) through
(F) below.

100 See 76 FR 27390, 27400-02, 27481, 27487-88
(May 11, 2011). The Board’s proposed
§226.32(b)(1)(i)(B) also would have excluded
certain PMI premiums from points and fees. Those
exclusions are addressed in the section-by-section
analysis of §1026.32(b)(1)(i)(C) below.

101 ]d, at 27400-01.

under TILA section 105(a) to make
adjustments to facilitate compliance
with and effectuate the purposes of
TILA. Both the U.S. Department of
Veterans Affairs (VA) and the USDA
expressed concerns to the Board that, if
charges for guaranties provided by those
agencies and State agencies were
included in points and fees, their loans
might exceed high-cost mortgage
thresholds and the cap for qualified
mortgages, thereby disrupting these
programs and jeopardizing an important
source of credit for many consumers.

The Bureau’s 2012 HOEPA Proposal
would have implemented the exclusion
from points and fees of government
mortgage insurance premiums and
guaranty fees as proposed by the Board
in §226.32(b)(1)(1)(B) and comment
32(b)(1)(i)-2, with only minor wording
changes for consistency with Regulation
Z. In excluding guaranty fees, the
Bureau, like the Board in its 2011 ATR
Proposal, would have exercised its
authority under TILA section 105(a) to
make adjustments to facilitate
compliance with and effectuate the
purposes of TILA. For the same reasons
stated by the Board in its 2011 ATR
Proposal, and as further explained in
the Bureau’s 2013 ATR Final Rule, the
Bureau believes that exercising its
authority under TILA section 105(a) to
exclude government guaranty fees from
points and fees is appropriate to ensure
access to credit through Federal and
State government programs.

The Bureau did not receive any
comments in response to its 2012
HOEPA Proposal objecting to the
exclusion from points and fees of
government mortgage insurance
premiums or guaranty fees.102 The
Bureau is adopting these exclusions in
the Bureau’s 2013 ATR Final Rule
substantially as proposed in the 2011
ATR and 2012 HOEPA Proposals, but
with clarifying revisions that are
discussed in greater detail in the
section-by-section analysis of
§1026.(b)(1)(i)(B) in the 2013 ATR Final
Rule. For instance, the Bureau is adding
an example to comment 32(b)(1)(i)(B)-1
to clarify that mortgage guaranty fees
under government programs, such as
VA and USDA funding fees, are
excluded from points and fees.

32(b)()(H)(C)

As added by the Dodd-Frank Act,
TILA section 103(bb)(1)(C) excludes
certain PMI premiums from points and
fees for high-cost mortgages and

102 As discussed in the section-by-section analysis
of §1026.(b)(1)(i)(C), however, the Bureau received
comments concerning the different treatment for
points and fees of government and PMI premiums.
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qualified mortgages. Specifically, TILA
section 103(bb)(1)(C)(ii) provides that
points and fees shall exclude any
amount of PMI premiums payable at or
before consummation that is not in
excess of the amount payable under
policies in effect at the time of
origination under section 203(c)(2)(A) of
the National Housing Act, provided that
the premium, charge, or fee is required
to be refundable on a pro-rated basis
and the refund is automatically issued
upon notification of the satisfaction of
the underlying mortgage loan. TILA
section 103(bb)(1)(C)(iii) provides for
the exclusion from points and fees of
any mortgage insurance premium paid
by the consumer after consummation.
As with government mortgage insurance
premiums and guarantees, because such
PMI premiums otherwise would be
included in points and fees as an item
included in the finance charge, the
Board proposed to implement the new
exclusion in § 226.32(b)(1)(i)(B) and
comments 32(b)(1)(i)-3 and —4, as an
exclusion from the finance charge prong
of points and fees.103

The 2012 HOEPA Proposal’s proposed
§1026.32(b)(1)(1)(B) and comments
32(b)(1)(i)-3 and —4 republished the
Board’s proposed provisions concerning
PMI premiums with only minor changes
for consistency with Regulation Z. The
Bureau’s 2012 HOEPA Proposal thus
would have excluded from points and
fees, as required by amended TILA
section 103(bb)(1)(C): (1) All up-front
PMI premiums, but only to the extent
that such premiums did not exceed
government-sponsored premiums and
were refundable to the consumer on a
pro rata basis, and (2) all PMI premiums
payable after consummation.

Several industry commenters objected
to the 2012 HOEPA Proposal’s treatment
of PMI premiums for closed-end points
and fees. Industry commenters generally
voiced the same objections to this
provision that they voiced in response
to the Board’s 2011 ATR Proposal.
Specifically, some industry commenters
criticized what they viewed as different
treatment of PMI and government
insurance premiums and argued that
PMI premiums should be excluded from
points and fees altogether, even if the
premiums do not satisfy the statutory
standard for exclusion. These
commenters stated that PMI provides
substantial benefits to consumers and
noted that the 2012 HOEPA Proposal
was likely to incentivize creditors to
originate FHA loans rather than loans
requiring PMI if FHA premiums are
given more favorable treatment in points
and fees. One such commenter stated

103 See 76 FR 27390, 27401-02 (May 11, 2011).

that driving consumers to FHA loans
would be problematic because FHA’s
insurance book has already grown too
large and is at risk of becoming
actuarially unsound. Another
commenter noted that comparing up-
front mortgage insurance premiums for
conventional loans to such premiums
for FHA loans is problematic for
consumers because FHA premiums are
structured to have an up-front payment
followed by monthly payments, whereas
with PMI a consumer can elect to pay

a single, up-front premium, to pay on a
monthly basis, or to pay through rate.
Under the proposal, the commenter
argued, consumers would be less likely
to be able to choose a single, up-front
premium. One commenter argued that
tying PMI premiums to up-front
government premiums would require
conventional lenders to become experts
in FHA loans. Some such commenters
suggested that all mortgage insurance
premiums payable at or before
consummation, whether government or
private and regardless of amount,
should be excluded from points and
fees.

Other industry commenters objected
to the Bureau’s proposed
implementation of the statutory
distinction that would favor refundable
PMI premiums over nonrefundable
premiums. These commenters noted
that nonrefundable premiums tend to be
less expensive for consumers than
refundable premiums.

Finally, some commenters expressed
uncertainty as to the precise rule for
inclusion of PMI premiums payable at
or before consummation in points and
fees. It was noted that proposed
§1026.32(b)(1)(1)(B)(2), as written, could
have been interpreted to require
inclusion of the entire PMI premium if
it exceeded the FHA insurance
premium, rather than merely the
inclusion of the portion of the premium
in excess of the FHA premium. A few
commenters also expressed uncertainty
about how to complete the FHA
premium comparison when originating
conventional loans, particularly loans
that would not qualify for FHA
insurance (e.g., because their principal
balance is too high).

These comments on the Bureau’s 2012
HOEPA Proposal generally were
consistent with concerns raised in
response to the Board’s 2011 ATR
Proposal. Thus, commenters’ concerns
primarily are addressed in the section-
by-section analysis of
§1026.32(b)(1)(1)(C) in the 2013 ATR
Final Rule. As discussed in greater
detail therein, the Bureau is finalizing
proposed § 1026.32(b)(1)(1)(B)
concerning PMI premiums in the 2013

ATR Final Rule substantially as
proposed in the 2011 ATR and 2012
HOEPA Proposals. However, the Bureau
finalizes the provision in
§1026.32(b)(1)(i)(C) and divides it into
two parts. The first part,
§1026.32(b)(1)(1)(C)(1), addresses PMI
premiums payable at or before
consummation. The second part,
§1026.32(b)(1)(1)(C)(2), addresses PMI
premiums payable after consummation.

As noted in the 2013 ATR Final Rule,
with respect to the comments requesting
that all PMI premiums be excluded from
points and fees, the Bureau notes that
Congress enacted TILA section
103(bb)(1)(C), which created different
treatment of government and PMI
premiums and prescribed specific and
detailed conditions for excluding PMI
premiums (i.e., based on the amount of
the premium and whether it is
refundable). The Bureau does not
believe it would be appropriate to
exercise its exception authority to
reverse Congress’s decision.

The Bureau acknowledges, however,
that there is a need for clarification as
to what portion of any PMI premium
payable at or before consummation must
be included in points and fees. Thus, as
discussed more fully in the 2013 ATR
Final Rule, the Bureau adopts in that
rulemaking clarifying changes that,
among other things, specify that only
the portion of a PMI premium payable
at or before consummation that exceeds
the government premium is included in
points and fees. The Bureau also adopts
clarifying changes that specify that
creditors originating conventional
loans—even such loans that are not
eligible to be FHA loans (i.e., because
their principal balance is too high)—
should look to the permissible up-front
premium amount for FHA loans, as
implemented by applicable regulations
and other written authorities issued by
the FHA (such as Mortgagee Letters).
For example, pursuant to HUD’s
Mortgagee Letter 12—4 (published March
6, 2012), the allowable up-front FHA
premium for single-family homes is 1.75
percent of the base loan amount.104
Finally, the Bureau clarifies that only
the portion of the single or up-front PMI
premium in excess of the allowable
FHA premium (i.e., rather than any
monthly premium or portion thereof)
must be included in points and fees.

32(b)(1)(1)(D)

TILA section 103(bb)(1)(A)(ii)
excludes from points and fees for

104 See Department of Housing and Urban
Development, Mortgagee Letter 12—4 (Mar. 6, 2012),
available at http://portal.hud.gov/hudportal/
documents/huddoc?id=12-04ml.pdf.
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purposes of determining whether a
transaction is a high-cost mortgage bona
fide third-party charges not retained by
the creditor, loan originator, or an
affiliate of either. This bona fide third-
party charge exclusion from points and
fees for high-cost mortgages is identical
to the exclusion of such charges from
points and fees for qualified mortgages
under TILA section 129C(b)(2)(C),
which the Board proposed to implement
in its 2011 ATR Proposal in
§226.43(e)(3)(ii)(A).195 Such a bona fide
third-party charge would include, for
example, a counseling fee paid by the
consumer to a HUD-certified
homeownership counseling
organization to receive the counseling
required for high-cost mortgages under
§1026.34(a)(5).1°¢ For consistency and
to ease compliance, the Bureau
proposed in its 2012 HOEPA Proposal to
implement the bona fide third-party
charge exclusion for high-cost mortgages
in proposed § 1026.32(b)(5)(i) in a
manner that mirrored in all significant
respects the Board’s proposed
§226.43(e)(3)(ii)(A) concerning such
charges.107

Specifically, proposed
§1026.32(b)(5)(i) in the 2012 HOEPA
Proposal would have excluded from the
points and fees calculation for high-cost
mortgages any bona fide third-party
charge not retained by the creditor, loan
originator, or an affiliate of either,
unless the charge was a PMI premium
that was required to be included in
closed-end points and fees under
proposed § 1026.32(b)(1)(i)(B). As just
discussed in the section-by-section
analysis of § 1026.32(b)(1)(i)(C), the
Dodd-Frank Act amended TILA to add
section 103(bb)(1)(C)(ii), which excludes
only certain PMI premiums from the
points and fees calculation for high-cost
mortgages. Thus, the Bureau would
have implemented TILA’s general
exclusion of bona fide third-party
charges from the points and fees
calculation for high-cost mortgages in
proposed § 1026.32(b)(5)(i) with the
caveat that certain PMI premiums must
be included in points and fees for
closed-end credit transactions as set
forth in proposed

105 See 76 FR 27390, 27465 (May 11, 2011).

106 This was noted in § 1026.34(a)(5)(v) and
comment 34(a)(5)(v)-1 of the 2012 HOEPA Proposal.

107 Proposed § 1026.32(b)(5)(i) in the 2012
HOEPA Proposal would have differed from the
proposed § 226.43(e)(3)(ii)(A) in the Board’s 2011
ATR Proposal in one minor respect to address the
application of HOEPA and, in turn, the bona fide
third-party charge exclusion, to HELOCs. See the
section-by-section analysis of § 1026.32(b)(2)(i)(D)
below.

§1026.32(b)(1)(i)(B).198 In other words,
where one portion of the statutory
points and fees provision would
exclude the charge (the general
provision) and another would include it
(the specific provision), the Bureau
interpreted TILA to require the charge to
be included in the calculation.

Proposed comment 32(b)(5)(i)-1
would have clarified that § 1026.36(a)(1)
and comment 36(a)-1 provide
additional guidance concerning the
meaning of the term “loan originator”
for purposes of § 1026.32(b)(5)(i).
Proposed comment 32(b)(5)(i)-2 would
have provided an example for purposes
of determining whether a charge may be
excluded from points and fees as a bona
fide third-party charge. Proposed
comment 32(b)(5)(i)—3 addressing PMI
premiums mirrored proposed comment
43(e)(3)(ii)-2 in the Board’s 2011 ATR
Proposal, except that proposed
comment 32(b)(5)(i)-3 would have
provided that it applies for purposes of
determining whether a mortgage is a
high-cost mortgage, rather than a
qualified mortgage. Proposed comment
32(b)(5)(i)-3 also would have specified
that the comment applies to closed-end
transactions.

The Bureau received two main
categories of comments concerning
proposed § 1026.32(b)(5)(i). First,
several industry commenters stated that
Congress intended the “bona fide third-
party charge” exclusion to establish a
“bona fide” standard, rather than a
“reasonable” standard, for the exclusion
of all third-party charges from points
and fees for high-cost mortgages (and
qualified mortgages). These comments
are addressed below in the section-by-
section analysis of § 1026.32(b)(1)(iii),
which deals with the inclusion in points
and fees of certain real estate-related
charges paid to the creditor or an
affiliate of the creditor.109

Second, GSE commenters argued, as
they did in comments submitted in
response to the Board’s 2011 ATR
Proposal, that loan-level price
adjustments (LLPAs) should be
excluded from points and fees for high-
cost mortgages as bona fide third-party
charges. LLPAs are made by Fannie Mae
and Freddie Mac when purchasing
loans to offset perceived risks, such as
a high loan-to-value ratio (LTV) or low
credit score, among many other risk
factors. The Board’s 2011 ATR Proposal
solicited comment on whether such
charges, including charges in

108 See id. (proposing the same caveat to the bona
fide third-party charge exclusion for qualified
mortgages).

109 This issue is also addressed in the section-by-
section analysis of § 1026.32(b)(1)(iii) in the 2013
ATR Final Rule.

connection with similar risk-based price
adjustments for mortgages held in
portfolio, should be excluded from
points and fees for qualified mortgages.
As discussed in detail in the 2013 ATR
Final Rule, creditors may, but are not
required to, increase the interest rate
charged to the consumer so as to offset
the impact of the LLPAs or increase the
costs to the consumer in the form of
points to offset the lost revenue
resulting from the LLPAs. GSE
commenters thus argued that these
points should not be counted in points
and fees for high-cost mortgages (or for
qualified mortgages) under the
exclusion for “bona fide third party
charges not retained by the loan
originator, creditor, or an affiliate of
either” in TILA section 103(bb)(1)(A)(ii)
(or TILA section 129C(b)(2)(C)(i) for
qualified mortgages). The GSE
commenters noted that LLPAs did not
exist when § 1026.32 was originally
adopted, so there has been no guidance
on whether such charges should be
included in, or excluded from, points
and fees. The commenters stated that
the lack of guidance is now an issue
because of the revised points and fees
definition and lower threshold for
points and fees for high-cost mortgages
following the Dodd-Frank Act.

The GSE commenters, as well as
certain industry commenters, worried
that, without an exclusion for LLPAs,
points and fees would quickly be
consumed by these fees and loan
originator compensation, such that
loans could have trouble staying under
the general 5 percent high-cost mortgage
points and fees threshold. The GSE
commenters stated that LLPAs meet the
definition of a bona fide third-party
charge as that term was proposed in the
2011 ATR and 2012 HOEPA Proposals,
because the creditor does not retain the
charge. In addition, LLPAs are set fees
that are transparent and accessible via
the GSEs’ Web sites, so there is little
risk of abuse. The commenters
acknowledged that some creditors
charge similar risk-based price
adjustments to consumers even when
holding loans in portfolio, but they
argued that such risk-based price
adjustments also could be excluded
from points and fees if they were made
publicly available, as the GSE’s charges
are, or disclosed to consumers as a
third-party fee on the Bureau’s proposed
TILA-RESPA integrated disclosure
form. Certain industry comments
suggested that the Bureau clarify that
LLPAs may be excluded from points
and fees as bona fide discount points.
Consumer groups did not comment on
this issue.
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To ensure a streamlined definition of
points and fees in the high-cost
mortgage and qualified mortgage
contexts, the Bureau is adopting
proposed § 226.43(e)(3)(ii)(A) (from the
2011 ATR Proposal) and proposed
§1026.32(b)(5)(i) as applied to closed-
end credit transactions (from the 2012
HOEPA Proposal) in
§1026.32(b)(1)(i)(D) in the 2013 ATR
Final Rule.110 The Bureau believes that
this placement is sensible in the context
of both rulemakings given that the items
excluded through the bona fide third-
party charge exclusion would be
counted in points and fees, if at all, as
a finance charge.

Section 1026.32(b)(1)(i)(D) as adopted
in the 2013 ATR Final Rule retains the
proposed caveat that the exclusion of
bona fide third-party charges from
points and fees is subject to the
limitation that certain amounts of PMI
premiums must sometimes be included
in the calculation pursuant to
§1026.32(b)(1)(1)(C). In addition, the
2013 ATR Final Rule adopts
§1026.32(b)(1)(i)(D) with two new
comments reflecting that the exclusion
for bona fide third-party charges also is
subject to the more specific points and
fees provisions in § 1026.32(b)(1)(iii)
and (iv). As adopted in the 2013 ATR
Final Rule, § 1026.32(b)(1)(i)(D) thus
provides that a bona fide third-party
charge not retained by the creditor, loan
originator, or an affiliate of either is
excluded from points and fees unless
the charge is required to be included
under § 1026.32(b)(1)(i)(C) (PMI
premiums), (iii) (certain real estate-
related fees), or (iv) (credit insurance
premiums). The final rule thus adheres
to the approach that the specific
statutory provisions regarding PMI
(TILA section 103(bb)(1)(C)), certain real
estate-related fees (TILA section
103(bb)(4)(C)), and credit insurance
premiums (TILA section 103(bb)(4)(D))
should govern whether these charges are
included in points and fees, rather than
the more general provisions regarding
the exclusion of bona fide third-party
charges in TILA sections
103(bb)(1)(A)(ii) and 129C(b)(2)(C) for
high-cost mortgages and qualified
mortgages, respectively.

As discussed in detail in the 2013
ATR Final Rule, the Bureau
acknowledges that TILA sections
103(bb)(1)(A)(ii) and 129C(b)(2)(C)
concerning bona fide third-party charges
could be read to provide for a two-step
calculation of points and fees. First, the

110 The exclusion of bona fide third-party charges
from points and fees for HELOCs, which also was
proposed in § 1026.32(b)(5)(i) in the 2012 HOEPA
Proposal, is finalized in § 1026.32(b)(2)(1)(D), as
discussed below.

creditor would calculate points and fees
as defined in TILA section 103(bb)(4).
Second, the creditor would exclude all
bona fide third-party charges not
retained by the mortgage originator,
creditor, or an affiliate of either, as
provided in TILA sections
103(bb)(1)(A)(ii) and 129C(b)(2)(C).
Under this reading, certain charges—
such as for private mortgage insurance
premiums—could initially, in step one,
be included in points and fees. In step
two, these charges would be excluded if
they were bona fide third-party charges.

However, to give meaning to the
specific statutory provisions regarding
mortgage insurance, real estate related
fees, and credit insurance, the Bureau
believes that the better reading is that
these specific provisions should govern
whether such charges are included in
points and fees, rather than the general
provisions excluding certain bona fide
third-party charges. In support of this
approach, the Bureau also invokes its
authority under TILA section 105(a) to
make such adjustments and exceptions
as are necessary and proper to effectuate
the purposes of TILA. The Bureau
believes that Congress included specific
provisions regarding these types of fees
in part to deter the imposition of
excessive fees. Allowing exclusion of
these fees and charges if they are “bona
fide”—without meeting any of the other
conditions specified by Congress—
would undermine this purpose.
Additionally, it would in effect nullify
the specific conditions Congress set
forth for exclusion from the points and
fees calculation.

As noted above, GSE commenters
argued that points charged by creditors
to offset LLPAs should be excluded
from points and fees as bona fide third-
party charges. In setting the purchase
price for loans, the GSEs impose LLPAs
to offset certain credit risks, and
creditors may—but are not required to—
recoup the revenue lost as a result of the
LLPAs by increasing the costs to
consumers in the form of points. As
noted in the 2013 ATR Final Rule, the
Bureau believes that the manner in
which creditors respond to LLPAs is
better viewed as a fundamental
component of how the pricing of a
mortgage loan is determined, rather than
as a third-party charge. As the Board
noted in its 2011 ATR Proposal,
allowing creditors to exclude points
charged to offset LLPAs could create
market imbalances between loans sold
on the secondary market and loans held
in portfolio. While such imbalances
could be addressed by excluding risk
adjustment fees more broadly, including
such fees charged by creditors for loans
held in portfolio, the Bureau agrees with

the Board that this could create
compliance and enforcement
difficulties. Thus, the Bureau concludes
that, if points are charged to offset
LLPAs, those points may not be
excluded from points and fees as bona
fide third-party charges. However, to the
extent that creditors offer consumers the
opportunity to pay points to lower the
interest rate that the creditor would
otherwise charge to recover the lost
revenue from the LLPAs, such points
may be excluded from points and fees
as bona fide discount points if they
satisfy the requirements of
§1026.32(b)(1)({)(E) or (F).

In light of the foregoing
considerations, the Bureau is finalizing
the exclusion of bona fide third-party
charges from closed-end points and fees
in §1026.32(b)(1)1)(D) in the 2013 ATR
Final Rule, with comments
32(b)(1)(i)(D)-1 through —4 providing
further guidance concerning the
interaction of the bona fide third-party
charge exclusion with other points and
fees provisions. See comments
32(b)(1)(i)(D)-1 (third-party settlement
agent charges), —2 (PMI premiums), —3
(real estate-related charges), and —4
(credit insurance premiums).

32(b)(1)(1)(E)

Exclusion of Up to Two Bona Fide
Discount Points

Section 1431(d) of the Dodd-Frank
Act added new section 103(dd)(1) to
TILA, which permits a creditor to
exclude from points and fees for high-
cost mortgages up to and including two
bona fide discount points payable by the
consumer in connection with the
mortgage, but only if the interest rate
from which the mortgage’s interest rate
will be discounted does not exceed by
more than one percentage point (1) the
average prime offer rate or (2) for loans
secured by personal property, the
average rate on a loan for which
insurance is provided under Title I of
the National Housing Act.111 New TILA
section 103(dd)(1) for high-cost
mortgages is substantially similar to
new TILA section 129C(b)(2)(C)(ii)(I).
TILA section 129C(b)(2)(C)(ii)(I)
provides for the exclusion of up to and
including two bona fide discount points
from points and fees for qualified
mortgages, but only if the interest rate
for the transaction before the discount
does not exceed by more than one
percentage point the average prime offer
rate.112 The only difference between

111 See TILA section 103(dd)(1)(A) (average prime
offer rate) and (B) (average rate on loans insured
under Title I).

112 See 76 FR 27390, 27465—67, 27485, 27504
(May 11, 2011).
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new TILA section 103(dd)(1) (high-cost
mortgages) and new TILA section
129C(b)(2)(C)(ii)(I) (qualified mortgages)
is that the high-cost mortgage provision
provides for a special calculation to
determine whether discount points may
be excluded from points and fees for
loans secured by personal property.

In the 2012 HOEPA Proposal, the
Bureau proposed to implement the
exclusion of up to two bona fide
discount points from points and fees for
high-cost mortgages in proposed
§1026.32(b)(5)(i1)(A)(1) (loans secured
by real property) and (2) (loans secured
by personal property).113 The proposed
provision generally would have been
consistent with proposed
§226.43(e)(3)(i1)(B) in the Board’s 2011
ATR Proposal, which would have
implemented new TILA section
129C(b)(2)(C)(i1)(1) for qualified
mortgages. Specifically, proposed
§1026.32(b)(5)(ii)(A)(1) would have
permitted a creditor to exclude from
points and fees for high-cost mortgages
up to two bona fide discount points
payable by the consumer, provided that
the interest rate for the closed- or open-
end credit transaction without such
discount points would not exceed by
more than one percentage point the
average prime offer rate as defined in
§ 1026.35(a)(2). Proposed
§1026.32(b)(5)(i1)(A)(2) would have
implemented the special calculation for
determining whether up to two discount
points could be excluded from the high-
cost mortgage points and fees
calculation for transactions secured by
personal property. Thus, under
proposed § 1026.32(b)(5)(ii)(A)(2) a
creditor extending credit secured by
personal property could exclude from
points and fees up to two bona fide
discount points payable by the
consumer, provided that the interest
rate for the closed- or open-end credit
transaction without such discount
points would not exceed by more than
one percentage point the average rate on
loans insured under Title I of the
National Housing Act (12 U.S.C. 1702 et
seq.).

%roposed comment 32(b)(5)(ii)-1
would have clarified how to determine,
for purposes of the bona fide discount
point exclusion in proposed
§1026.32(b)(5)(ii)(A)(1) and (B)(1),
whether a transaction’s interest rate met
the requirement not to exceed the
average prime offer rate by more than
one or two percentage points,

1131 its 2012 HOEPA Proposal, the Bureau
proposed to implement the exclusion of up to one
bona fide discount point from the points and fees
calculation for high-cost mortgages in
§1026.32(b)(5)(ii)(B)(1) and (2). See the section-by-
section analysis of § 1026.32(b)(1)(i)(F) below.

respectively. Specifically, proposed
comment 32(b)(5)(ii)—1 would have
provided that the average prime offer
rate for proposed
§1026.32(b)(5)(ii)(A)(1) and (B)(1) is the
average prime offer rate that applies to
a comparable transaction as of the date
the interest rate for the transaction is
set. Proposed comment 32(b)(5)(ii)-1
would have cross-referenced proposed
comments 32(a)(1)(i)-1 and -2 for
closed- and open-end credit
transactions, respectively, for guidance
as to determining the applicable average
prime offer rate. Proposed comment
32(b)(5)(ii)-1 also would have cross-
referenced proposed comments
43(e)(3)(ii)-3 and —4 for examples of
how to calculate bona fide discount
points for closed-end credit transactions
secured by real property.

The Bureau received several
comments concerning the exclusion of
discount points from points and fees for
high-cost mortgages. The comments,
which were from industry, generally
requested that the Bureau use its
authority to eliminate or loosen the
requirement that the interest rate prior
to the discount not exceed the average
prime offer rate by the statutorily-
prescribed amount. The commenters
stated that the starting interest rate
requirement is too restrictive and will
mean that, in many cases, creditors will
not be able to deduct any discount
points from points and fees. Thus, for
example, one commenter suggested that
one percentage point be added to the
margin above the average prime offer
rate for jumbo loans and loans on
second homes, which tend to have
higher interest rates. A few industry
commenters also requested that the
Bureau clarify that discount points that
meet the criteria are excluded from
points and fees regardless of who pays
them (i.e., the consumer, the seller, or
another person, such as the consumer’s
employer).114 The Bureau did not
receive any comments specifically on
proposed comment 32(b)(5)(ii)-1;
however, one industry commenter
requested that the Bureau clarify
whether the examples in proposed
comments 43(e)(3)(ii)—-3 and —4 in the
2011 ATR Proposal for performing the
discount point calculation apply in the
high-cost mortgage context.

As noted in the 2013 ATR Final Rule,
which received similar comments
concerning the exclusion of bona fide
discount points from the points and fees
calculation for qualified mortgages, the

114 The Bureau also received comment on its
proposed definition of the phrase “bona fide.”
Those comments are addressed in the section-by-
section analysis of § 1026.32(b)(3) below.

starting interest rate limitations are
prescribed in the statute. The Bureau
recognizes that these limitations may
circumscribe the ability of consumers to
purchase more discount points to lower
their interest rates. Nevertheless,
Congress apparently concluded that
there was a greater probability of
consumer injury when consumers
purchased more than two discount
points or when consumers use discount
points to buy down interest rates that
exceed the average prime offer rate by
more than two percentage points. In the
absence of data or specific information
suggesting a contrary conclusion, the
Bureau declines to use its authority to
adjust the statutory requirement.

As to comments seeking guidance that
discount points may be excluded if not
directly paid by the consumer, the
Bureau notes that creditors should
continue to apply the basic rules of
Regulation Z concerning whether points
are included in the finance charge and,
in turn, whether they are included in
points and fees. For example, because
seller’s points are excluded from the
finance charge under existing
§ 1026.4(c)(5), they are not included in
points and fees, regardless of whether
they meet the bona fide discount point
test for exclusion.

In light of the foregoing
considerations, the Bureau adopts in the
2013 ATR Final Rule the exclusion from
points and fees of up to two bona fide
discount points substantially as
proposed in the 2011 ATR and 2012
HOEPA Proposals (for qualified
mortgages and high-cost mortgages,
respectively). However, to ensure a
streamlined definition of points and fees
in the high-cost mortgage and qualified
mortgage contexts, the Bureau is
finalizing proposed § 226.43(e)(3)(ii)(B)
(from the 2011 ATR Proposal) and
proposed § 1026.32(b)(5)(ii)(A)(1) and
(2) as applied to closed-end credit
transactions (from the 2012 HOEPA
Proposal) in § 1026.32(b)(1)(i)(E) in the
2013 ATR Final Rule. Section
1026.32(b)(1)(1)(E)(1) sets forth the
general rule, and § 1026.32(b)(1)(i)(E)(2)
sets forth the special rule under HOEPA
for personal property-secured loans. The
Bureau believes that this placement is
sensible in the context of both
rulemakings given that the points
excluded through the bona fide discount
point exclusion would be counted in
points and fees, if at all, through the
finance charge prong.

The 2013 ATR Final Rule finalizes
proposed comment 32(b)(5)(ii)-1 from
the 2012 HOEPA Proposal as comment
32(b)(1)(1)(E)-2, with certain non-
substantive changes. The 2013 ATR
Final Rule also adopts as comment
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32(b)(1)(1)(E)-1 a cross-reference to
§1026.32(b)(3) for the definition of
“bona fide discount point,” and as
comment 32(b)(1)(i)(E)-3 examples of
how to calculate the exclusion of up to
two bona fide discount points from
points and fees. These comments are
discussed in further detail in the
section-by-section analysis of
§1026.32(b)(1)({i)(E) in the 2013 ATR
Final Rule. The Bureau notes that
finalizing the bona fide discount point
exclusion for both qualified mortgages
and high-cost mortgages in
§1026.32(b)(1) should streamline
compliance and alleviate any concern
that the rules would be applied
differently in the high-cost and qualified
mortgage contexts.

32(b)()E)(F)

Exclusion of Up to One Bona Fide
Discount Point

Section 1431(d) of the Dodd-Frank
Act added new section 103(dd)(2) to
TILA, which permits a creditor to
exclude from points and fees for high-
cost mortgages up to and including one
bona fide discount point payable by the
consumer in connection with the
mortgage, but only if the interest rate
from which the mortgage’s interest rate
will be discounted does not exceed by
more than two percentage points (1) the
average prime offer rate or (2) for loans
secured by personal property, the
average rate on a loan for which
insurance is provided under Title I of
the National Housing Act.115 New TILA
section 103(dd)(2) for high-cost
mortgages is substantially similar to
new TILA section 129C(b)(2)(C)(ii)(II)
for qualified mortgages. TILA section
129C(b)(2)(C)(ii)(II) provides for the
exclusion of up to and including one
bona fide discount point from points
and fees for qualified mortgages, but
only if the interest rate for the
transaction before the discount does not
exceed the average prime offer rate by
more than two percentage points.116 The
only difference between new TILA
section 103(dd)(2) for high-cost
mortgages and new TILA section
129C(b)(2)(C)(ii)(II) for qualified
mortgages is that the high-cost mortgage
provision provides for a special
calculation to determine whether
discount points may be excluded from
points and fees for loans secured by
personal property.

In the 2012 HOEPA Proposal, the
Bureau proposed to implement the

115 See TILA section 103(dd)(2)(A) (average prime
offer rate) and (B) (average rate on loans insured
under Title I).

116 See 76 FR 27390, 27465—67, 27485, 27504
(May 11, 2011).

exclusion of up to one bona fide
discount point from points and fees for
high-cost mortgages in
§1026.32(b)(5)(ii)(B)(1) (loans secured
by real property) and (2) (loans secured
by personal property). The proposed
provision generally would have been
consistent with proposed
§226.43(e)(3)(i1)(C) in the Board’s 2011
ATR Proposal, which would have
implemented new TILA section
129C(b)(2)(C)(ii)(I) for qualified
mortgages.117 Specifically, proposed
§1026.32(b)(5)(ii)(B)(1) would have
permitted a creditor to exclude from
points and fees for high-cost mortgages
up to one bona fide discount point
payable by the consumer, provided that
the interest rate for the closed- or open-
end credit transaction without such
discount point would not exceed by
more than two percentage points the
average prime offer rate, as defined in
§1026.35(a)(2). Proposed
§1026.32(b)(5)(ii)(B)(2) would have
implemented the special calculation for
determining whether up to one discount
point could be excluded from points
and fees for high-cost mortgages for
transactions secured by personal
property.

The Bureau did not receive any
comments on proposed
§1026.32(b)(5)(ii)(B)(1) and (2) other
than those addressed in the section-by-
section analysis of § 1026.32(b)(1)(i)(E)
above, concerning the exclusion of up to
two bona fide discount points from
points and fees. As with that exclusion,
and to ensure a streamlined definition
of points and fees in the high-cost
mortgage and qualified mortgage
contexts, the Bureau is finalizing in the
2013 ATR Final Rule proposed
§226.43(e)(3)(i1)(C) (from the 2011 ATR
Proposal) and proposed
§1026.32(b)(5)(ii)(B) as applied to
closed-end credit transactions (from the
2012 HOEPA Proposal) in
§1026.32(b)(1)(i)(F). Section
1026.32(b)(1)(i)(F)(1) sets forth the
general rule, and § 1026.32(b)(1)(i)(F)(2)
sets forth the special rule under HOEPA
for personal property-secured loans.

The 2013 ATR Final Rule also adopts
in comment 32(b)(1)(i)(F)-1 a cross-
reference to comments 32(b)(1)(i)(E)-1
and —2 for the definition of “‘bona fide
discount point” and ‘““average prime
offer rate,” respectively, and in
comment 32(b)(1)(i)(F)-3 an example of
how to calculate the exclusion of up to
one bona fide discount point from
closed-end points and fees. These
comments are discussed in further
detail in the section-by-section analysis

117 See id.

of §1026.32(b)(1)()(F) in the 2013 ATR
Final Rule.

32(b)(1)(ii)

When HOEPA was enacted in 1994, it
required that “all compensation paid to
mortgage brokers” be counted toward
the threshold for points and fees that
triggers special consumer protections
under the statute. Specifically, TILA
section 103(aa)(4) provided that charges
are included in points and fees only if
they are payable at or before
consummation and did not expressly
address whether “backend” payments
from creditors to mortgage brokers
funded out of the interest rate
(commonly referred to as yield spread
premiums) are included in points and
fees.118 This requirement is
implemented in existing
§1026.32(b)(1)(ii), which requires that
all compensation paid by consumers
directly to mortgage brokers be included
in points and fees, but does not address
compensation paid by creditors to
mortgage brokers or compensation paid
by any company to individual
employees (such as loan officers who
are employed by a creditor or mortgage
broker).

The Dodd-Frank Act substantially
expanded the scope of compensation
included in points and fees for both the
high-cost mortgage threshold in HOEPA
and the qualified mortgage points and
fees limits. Section 1431 of the Dodd-
Frank Act amended TILA to require that
“all compensation paid directly or
indirectly by a consumer or creditor to
a mortgage originator from any source,
including a mortgage originator that is
also the creditor in a table-funded
transaction,” be included in points and
fees. TILA section 103(bb)(4)(B)
(emphasis added). Under amended
TILA section 103(bb)(4)(B),
compensation paid to anyone that
qualifies as a ‘““mortgage originator” is to
be included in points and fees.119 Thus,

118 Some commenters use the term “‘yield spread
premium” to refer to any payment from a creditor
to a mortgage broker that is funded by increasing
the interest rate that would otherwise be charged to
the consumer in the absence of that payment. These
commenters generally assume that any payment to
the brokerage firm by the creditor is funded out of
the interest rate, reasoning that had the consumer
paid the brokerage firm directly, the creditor would
have had lower expenses and would have been able
to charge a lower rate. Other commenters use the
term “yield spread premium’” more narrowly to
refer only to a payment from a creditor to a
mortgage broker that is based on the interest rate,
i.e., the mortgage broker receives a larger payment
if the consumer agrees to a higher interest rate. To
avoid confusion, the Bureau is limiting its use of
the term and is instead more specifically describing
the payment at issue.

119 “Mortgage originator” is generally defined to
include “any person who, for direct or indirect
compensation or gain, or in the expectation of
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in addition to compensation paid to
mortgage brokerage firms and individual
brokers, points and fees also includes
compensation paid to other mortgage
originators, including employees of a
creditor (i.e., loan officers). In addition,
as noted above, the Dodd-Frank Act
removed the phrase “payable at or
before closing” from the high-cost
mortgage points and fees test and did
not apply the “payable at or before
closing” limitation to the points and
fees cap for qualified mortgages. See
TILA sections 103(bb)(1)(A)(ii) and
129C(b)(2)(A)(vii), (b)(2)(C). Thus, the
statute appears to contemplate that even
compensation paid to mortgage brokers
and other loan originators after
consummation should be counted
toward the points and fees thresholds.

This change is one of several
provisions in the Dodd-Frank Act that
focus on loan originator compensation
and regulation, in apparent response to
concerns that industry compensation
practices contributed to the mortgage
market crisis by creating strong
incentives for brokers and retail loan
officers to steer consumers into higher-
priced loans. Specifically, loan
originators were often paid a
commission by creditors that increased
with the interest rate on a transaction.
These commissions were funded by
creditors through the increased revenue
received by the creditor as a result of the
higher rate paid by the consumer and
were closely tied to the price the
creditor expected to receive for the loan
on the secondary market as a result of
that higher rate.120 In addition, many
mortgage brokers charged consumers
up-front fees to cover some of their costs
at the same time that they accepted
backend payments from creditors out of
the rate. This may have contributed to
consumer confusion about where the
brokers’ loyalties lay.

The Dodd-Frank Act took a number of
steps to address loan originator
compensation issues, including: (1)

direct or indirect compensation or gain—(i) takes a
residential mortgage loan application; (ii) assists a
consumer in obtaining or applying to obtain a
residential mortgage loan; or (iii) offers or negotiates
terms of a residential mortgage loan.” TILA section
103(dd)(2). The statute excludes certain persons
from the definition, including a person who
performs purely administrative or clerical tasks; an
employee of a retailer of manufactured homes who
does not take a residential mortgage application or
offer or negotiate terms of a residential mortgage
loan; and, subject to certain conditions, real estate
brokers, sellers who finance three or fewer
properties in a 12-month period, and servicers.
TILA section 103(dd)(2)(C) through (F).

120 For more detailed discussions, see the
Bureau’s 2012 Loan Originator Proposal and the
final rule issued by the Board in 2010. 77 FR 55272,
55276, 55290 (Sept. 7, 2012); 75 FR 58509, 5815—
16, 58519-20 (Sept. 24, 2010) (2010 Loan Originator
Final Rule).

Adopting requirements that loan
originators be “qualified” as defined by
Bureau regulations; (2) generally
prohibiting compensation based on rate
and other terms (except for loan
amount) and prohibiting a loan
originator from receiving compensation
from both consumers and other parties
in a single transaction; (3) requiring the
promulgation of additional rules to
prohibit steering consumers to less
advantageous transactions; (4) requiring
the disclosure of loan originator
compensation; and (5) restricting loan
originator compensation under HOEPA
and the qualified mortgage provisions
by including such compensation within
the points and fees calculations. See
TILA sections 103(bb)(4)(A)(ii), (B);
128(a)(18); 129B(b), (c);
129G(b)(2)(A)(vii), (C)({).

The Board’s 2011 ATR Proposal
proposed revisions to § 226.32(b)(1)(ii)
to implement the inclusion of more
forms of loan originator compensation
into the points and fees thresholds.
Those proposed revisions tracked the
statutory language, with two exceptions.
First, the Board’s proposed
§226.32(b)(1)(ii) did not include the
phrase “from any source.” The Board
noted that the statute covers
compensation paid “directly or
indirectly” to the loan originator, and
concluded that it would be redundant to
cover compensation ‘“‘from any source.”
Second, for consistency with Regulation
Z, the proposal used the term “loan
originator” as defined in § 226.36(a)(1),
rather than the term ‘“mortgage
originator” that appears in section 1401
of the Dodd-Frank Act. See TILA section
103(cc)(2). The Board explained that it
interpreted the definitions of mortgage
originator under the statute and loan
originator under existing Regulation Z
to be generally consistent, with one
exception that the Board concluded was
not relevant for purposes of the points
and fees thresholds. Specifically, the
statutory definition refers to “any
person who represents to the public,
through advertising or other means of
communicating or providing
information (including the use of
business cards, stationery, brochures,
signs, rate lists, or other promotional
items), that such person can or will
provide” the services listed in the
definition (such as offering or
negotiating loan terms), while the
existing Regulation Z definition does
not include persons solely on this basis.
The Board concluded that it was not
necessary to add this element of the
definition to implement the points and
fees calculations anyway, reasoning that
the calculation of points and fees is

concerned only with loan originators
that receive compensation for
performing defined origination
functions in connection with a
consummated loan. The Board noted
that a person who merely represents to
the public that such person can offer or
negotiate mortgage terms for a consumer
has not yet received compensation for
that function, so there is no
compensation to include in the
calculation of points and fees for a
particular transaction.

In the proposed commentary, the
Board explained what compensation
would and would not have been
included in points and fees under
proposed § 226.32(b)(1)(ii). The Board
proposed to revise existing comment
32(b)(1)(ii)-1 to clarify that
compensation paid by either a consumer
or a creditor to a loan originator, as
defined in § 1026.36(a)(1), would be
included in points and fees. Proposed
comment 32(b)(1)(ii)-1 also stated that
loan originator compensation already
included in points and fees because it
is included in the finance charge under
§226.32(b)(1)(i) would not be counted
again under § 226.32(b)(1)(ii).

Proposed comment 32(b)(1)(ii)-2.1
stated that, in determining points and
fees, loan originator compensation
includes the dollar value of
compensation paid to a loan originator
for a specific transaction, such as a
bonus, commission, yield spread
premium, award of merchandise,
services, trips, or similar prizes, or
hourly pay for the actual number of
hours worked on a particular
transaction. Proposed comment
32(b)(1)(ii)-2.1ii clarified that loan
originator compensation excludes
compensation that cannot be attributed
to a transaction at the time of
origination, including, for example, the
base salary of a loan originator that is
also the employee of the creditor, or
compensation based on the performance
of the loan originator’s loans or on the
overall quality of a loan originator’s loan
files. Proposed comment 32(b)(1)(ii)-2.1
also explained that compensation paid
to a loan originator for a covered
transaction must be included in the
points and fees calculation for that
transaction whenever paid, whether at
or before closing or any time after
closing, as long as the compensation
amount can be determined at the time
of closing. In addition, proposed
comment 32(b)(1)(ii)-2.i provided three
examples of compensation paid to a
loan originator that would have been
included in the points and fees
calculation.

Proposed comment 32(b)(1)(ii)-3
stated that loan originator compensation
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includes amounts the loan originator
retains and is not dependent on the
label or name of any fee imposed in
connection with the transaction.
Proposed comment 32(b)(1)(ii)-3 offered
an example of a loan originator
imposing and retaining a “processing
fee” and stated that such a fee is loan
originator compensation, regardless of
whether the loan originator expends the
fee to process the consumer’s
application or uses it for other expenses,
such as overhead.

The Bureau’s 2012 HOEPA Proposal
largely republished the proposed
revisions and additions to proposed
§1026.32(b)(1)(ii) and related
commentary in contained in the Board’s
2011 ATR Proposal, with only non-
substantive edits that, for example,
clarified that the provisions would have
applied to any closed-end credit
transactions subject to § 1026.32.

The Bureau received a large number
of comments on proposed
§1026.32(b)(1)(ii) and its related
commentary in response to the 2012
HOEPA Proposal. Most of the comments
came from industry groups or
individual institutions. As with other
aspects of the definition of points and
fees, industry commenters’ concerns
regarding this provision were similar to
those that were raised in response to the
Board’s 2011 ATR Proposal, which are
addressed in detail in the preamble of
the Bureau’s 2013 ATR Final Rule.
Industry commenters objected to the
proposed inclusion of loan originator
compensation in the points and fees
calculation for high-cost mortgages for
the following main reasons.

Many industry commenters objected
to the general requirement to include
loan originator compensation in points
and fees. Some of these commenters
suggested that the Bureau should use its
exception authority to exclude loan
originator compensation from the
calculation. Several commenters argued
that consumers are already protected
from harmful compensation practices by
other Dodd-Frank Act rules, such as
those proposed to be implemented in
the Bureau’s 2012 Loan Originator
Proposal. Some such commenters
asserted that the HOEPA proposal, by
requiring permissible compensation to
be counted toward HOEPA points and
fees coverage, would undercut the value
derived from the payments deemed
proper under the Bureau’s other rules.
In addition, the commenters argued,
including loan originator compensation
in points and fees would constrain
credit and harm consumers by, for
example, increasing the number of loans
that might exceed the HOEPA points
and fees threshold.

A number of industry commenters
asserted, in particular, that loan
originator compensation paid to
individual employees should not be
counted in points and fees. Some
commenters stated that the proposed
inclusion of loan originator
compensation to employees is contrary
to the intent of the statute, which the
commenters argued was merely
intended to cover business entities and
not individuals. Other commenters
stated, for example, that employee
compensation is not a direct cost to the
consumer and that it is
indistinguishable from aspects of a
company’s overall cost and expenditure
structure, such expenses for rent,
marketing, or office supplies, which are
not counted in points and fees.

A number of commenters noted that
including compensation to individual
loan originators in points and fees
would constitute double-counting of
costs, because loan originator
compensation already is included in the
cost of the loan, as an overhead charge.
The commenters requested that the
Bureau clarify, for example, that
compensation paid by a lender to its
own loan originator, which is not paid
directly by the borrower but rather from
the lender’s profits or post-closing sale
of the loan, should not be counted in
points and fees. Similarly, at least one
commenter requested that the Bureau
clarify that lenders can assume that a fee
paid to a broker includes any
compensation paid to the broker’s
employees, and that the lender should
have no responsibility to separately
account for such payments. One
commenter argued that, if compensation
to mortgage broker employees is
excluded, then compensation to retail
loan officer employees should be
excluded as well.

Some industry commenters asserted
that including loan originator
compensation in points and fees is not
only unnecessary in light of other
Bureau rulemakings, but also that
including it would lead to anomalous
results, because otherwise identical
loans may have different points and fees
depending on which loan officer
originates a loan (i.e., because better or
more experienced loan originators tend
to earn more compensation) or on when
in the year a loan is originated (i.e.,
because compensation tends to increase
throughout the year as periodic,
volume-based bonus thresholds are
met). Neither of these factors is
indicative of the terms of the loan itself,
but consumers’ access to credit could
depends on such factors, because
creditors likely would choose not to
originate a loan if its associated loan

originator compensation would cause its
points and fees to exceed the HOEPA
threshold. Commenters stated that the
effects of such anomalous results could
be felt within one company (i.e., as
between an experienced and a more
junior loan officer), or between
companies (i.e., with one company that
compensates its loan officers more than
another company).

Industry commenters also asserted
that developing company-wide systems
to track employee compensation on a
loan-by-loan basis would be highly
burdensome, with little consumer
benefit. The system changes that would
be required would be complex, because
there are so many variations in how
compensation may be paid. Creditors
would continue to face practical
challenges even after such systems were
established. Many compensation plans
pay bonuses at the end of the month,
period, or year, so determining
compensation to be included at
origination would be difficult. One
result, commenters asserted, would be
that the amount of compensation
included in points and fees could be
easily second-guessed after the fact,
which could be highly problematic
(particularly for assignees) considering
the risk of liability attendant to
originating or purchasing a high-cost
mortgage. For example, commenters
asserted that such second-guessing
could increase the risk that a loan might
be determined to be a high-cost
mortgage, even if it was not clear to the
creditor at origination that it was a high-
cost mortgage. Finally, some
commenters noted that a rule requiring
accurate determination of compensation
at origination would require wholesale
changes in compensation practices,
which is more appropriately addressed
in other rulemakings.

Not only would tracking
compensation be burdensome, but
commenters requested additional
guidance concerning when particular
types of compensation would be
required to be included in the
calculation. For example, several
commenters stated that compensation
often is tied to conditions, such as
continued employment, that are not
known as of consummation. Other
conditions to which compensation
might be tied include, for example, the
customer service rating of the loan
originator, or overall company
performance for a particular period of
time. Some commenters similarly noted
that it was unclear how to count
compensation awarded in tiered
compensation plans where, for example,
the amount of compensation increases
as the loan originator’s total aggregate
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volume increases. In such plans,
commenters stated, the compensation
tier cannot be determined until month-
or quarter-end, and the rule as proposed
is not clear about whether such
compensation would need to be
counted.

Several commenters suggested that, if
the Bureau were to adopt a rule
including individual loan originator
compensation in points and fees, then
the Bureau should clearly exclude
certain types of compensation, such as
salary and hourly wages, from the
calculation. The commenters asserted
that these types of compensation
generally are not tied to any specific
loan transaction. The commenters stated
that it would be difficult to determine
how much of such compensation to
count in the points and fees calculation
before or at consummation, that
establishing systems to make such a
determination would be costly, and that
including hourly wages would create an
incentive for loan originators to spend
less time on loans, to the detriment of
consumers and in contrast to the overall
goal of ensuring, for example, careful
loan underwriting.

A number of commenters requested
additional guidance concerning the
timing of the loan originator
compensation calculation. The
commenters stated that it would be
impracticable to require compensation
to be counted as of consummation. In
this regard, several commenters asked
whether compensation should be
determined based on facts known at
some earlier time, such as the rate-lock
date.

Some commenters also emphasized
the importance of having clear guidance
concerning the amount of loan
originator compensation to be included
in points and fees. The commenters
stated that ambiguous rules would make
it difficult to know how much
compensation to count for a particular
transaction and, in turn, difficult to
discern whether a transaction exceeds
the HOEPA points and fees threshold. A
few commenters noted that this is of
particular concern for entities looking to
purchase loans, or for entities
conducting due diligence reviews prior
to purchase, since it is necessary to
determine if points and fees are
accurate, to avoid purchasing a high-
cost mortgage.

Finally, a number of industry
commenters urged the Bureau to
provide additional guidance concerning
who would be considered a loan
originator for purposes of the points and
fees test. Several commenters objected
to the fact that the Bureau seemingly
had not coordinated its proposed

definitions of “loan originator’” across
its various title XIV rulemakings, or
with the definition of that term as set
forth in the Secure and Fair
Enforcement for Mortgage Licensing Act
of 2008. The commenters noted that the
Bureau’s 2012 Loan Originator Proposal
would have adopted a broad definition
of loan originator. According to these
commenters, a broad definition will be
difficult to apply in the points and fees
context, as it will require tracking
compensation of anyone who, for
compensation, takes an application,
arranges, offers, negotiates, or otherwise
obtains an extension of consumer credit
for another person.

Manufactured housing industry
commenters expressed a related concern
about the definition of loan originator as
applied to employees of manufactured
home retailers. Under TILA’s definition
of loan originator, an “activities-based”
test would apply in determining
whether such a person was a loan
originator. Thus, creditors would need
to track the activities of manufactured
home retailer employees to determine
whether to count their compensation in
points and fees. Commenters asserted
that a manufactured home retailer has
no way of knowing, or controlling, such
activities for a given transaction. At
least one commenter argued for a bright-
line exclusion from loan originator
compensation for any manufactured
home retailer or its employees. Other
commenters argued for replacing the
activities-based exclusion with a bright-
line test, such as an exclusion for
retailer (or retailer employee)
compensation that does not exceed what
the retailer or its employee would have
received in a comparable cash
transaction.

Consumer group commenters strongly
supported the inclusion of loan
originator compensation in points and
fees. The commenters noted that
outsized mortgage broker compensation
was one of the primary drivers of the
passage of HOEPA in the mid-1990’s.
The commenters also noted that
compensation schemes involving yield
spread premiums later became another
vehicle through which consumers were
assessed costs they were wholly
unaware existed, and that the Dodd-
Frank Act sought to put such abuses to
rest.121

Some consumer group commenters
strongly opposed the Bureau’s proposal
to apply, in the points and fees context,
TILA’s activities-based test for

121 Commenters raised these objections in

response to the Bureau’s proposal to exclude loan
originator compensation from the definition of
points and fees for HELOCs. See the section-by-
section analysis of § 1026.32(b)(2)(ii) below.

determining whether an employee of a
manufactured home retailer is a loan
originator whose compensation must be
counted. These commenters asserted
that a test that attempts to distinguish
between employees who, for example,
take an application or advise on loan
terms (i.e., loan originators), from
employees who merely assist a
consumer in obtaining or applying for a
loan (i.e., not loan originators) would be
unworkable. Commenters either argued
that the activities listed in the activities-
based test (i.e., taking an application,
advising on loan terms, or offering loan
terms) should be broadly defined, or
that any compensation paid to an
employee of a manufactured home
retailer to arrange financing should be
included.

The Bureau has carefully considered
the comments received in response to
its 2012 HOEPA Proposal, as well as in
response to the Board’s 2011 ATR
Proposal, in light of the concerns about
various issues with regard to loan
originator compensation practices, the
general concerns about the impacts of
the ability-to-repay/qualified mortgage
rule and revised HOEPA thresholds on
a market in which access to mortgage
credit is already extremely tight,
differences between the retail and
wholesale origination channels, and
practical considerations regarding both
the burdens of day-to-day
implementation and the opportunities
for evasion by parties who wish to
engage in rent-seeking. As discussed
further below, the Bureau is concerned
about implementation burdens and
anomalies created by the requirement to
include loan originator compensation in
points and fees, the impacts that it
could have on pricing and access to
credit, and the risks that rent-seekers
will continue to find ways to evade the
statutory scheme. Nevertheless, the
Bureau believes that, in light of the
historical record and of Congress’s
evident concern with loan originator
compensation practices, it would not be
appropriate to waive the statutory
requirement that loan originator
compensation be included in points and
fees. The Bureau has, however, worked
to craft the rule that implements
Congress’ judgment in a way that is
practicable and that reduces potential
negative impacts of the statutory
requirement, as discussed below. The
Bureau is also seeking comment in the
concurrent proposal being published
elsewhere in today’s Federal Register
on whether additional measures would
better protect consumers and reduce
implementation burdens and
unintended consequences.
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Accordingly, the 2013 ATR Final Rule
in adopting § 1026.32(b)(1)(ii) has
generally tracked the statutory language
and the Board’s proposal in the
regulation text, but has expanded the
commentary to provide more detailed
guidance to clarify what compensation
must be included in points and fees.
The Dodd-Frank Act requires inclusion
in points and fees of “all compensation
paid directly or indirectly by a
consumer or creditor to a mortgage
originator from any source, including a
mortgage originator that is also the
creditor in a table-funded transaction.”
See TILA section 103(bb)(4)(B).
Consistent with the Board’s proposal,
revised § 1026.32(b)(ii) as adopted in the
2013 ATR Final Rule does not include
the phrase “from any source.” The
Bureau agrees that the phrase is
unnecessary because the provision
expressly covers compensation paid
“directly or indirectly” to the loan
originator. Like the Board’s proposal,
the final rule also uses the term “loan
originator’ as defined in § 1026.36(a)(1),
not the term ‘“mortgage originator”
under section 1401 of the Dodd-Frank
Act. See TILA section 103(cc)(2). The
Bureau agrees that the definitions are
consistent in relevant respects and notes
that it is in the process of amending the
regulatory definition to harmonize it
even more closely with the Dodd-Frank
Act definition of “mortgage
originator.” 122 Accordingly, the Bureau
believes use of consistent terminology
in Regulation Z will facilitate
compliance. Finally, as revised,
§1026.32(b)(1)(ii) also does not include
the language in proposed
§226.32(b)(1)(ii) that specified that the
provision also applies to a loan
originator that is the creditor in a table-
funded transaction. The Bureau has
concluded that that clarification is
unnecessary because a creditor in a
table-funded transaction is already
included in the definition of loan
originator in § 1026.36(a)(1). To clarify
what compensation must be included in
points and fees, revised
§1026.32(b)(1)(ii) specifies that
compensation must be included if it can
be attributed to the particular
transaction at the time the interest rate
is set. These limitations are discussed in
more detail below.

In adopting the general rule, the
Bureau carefully considered arguments
by industry commenters that loan
originator compensation should not be
included in points and fees because
other statutory provisions and rules
already regulate loan originator

122 See 2012 Loan Originator Proposal, 77 FR
55283-88.

compensation, because loan originator
compensation is already included in the
costs of mortgage loans, and because
including loan originator compensation
in points and fees would push many
loans over the 3 percent cap on points
and fees for qualified mortgages (or even
over the points and fees limits for
determining whether a loan is a high-
cost mortgage under HOEPA), which
would increase costs and impair access
to credit.

The Bureau views the fact that other
provisions within the Dodd-Frank Act
address other aspects of loan originator
compensation and activity as evidence
of the high priority that Congress placed
on regulating such compensation. The
other provisions pointed to by the
commenters address specific
compensation practices that created
particularly strong incentives for loan
originators to “upcharge’”” consumers on
a loan-by-loan basis and particular
confusion about loan originators’
loyalties. The Bureau believes that the
inclusion of loan originator
compensation in points and fees has
distinct purposes. In addition to
discouraging more generalized rent-
seeking and excessive loan originator
compensation, the Bureau believes that
Congress may have been focused on
particular risks to consumers. Thus,
with respect to qualified mortgages,
including loan originator compensation
in points and fees helps to ensure that,
in cases in which high up-front
compensation might otherwise cause
the creditor and/or loan originator to be
less concerned about long-term
sustainability, the creditor is not able to
invoke a presumption of compliance if
challenged to demonstrate that it made
a reasonable and good faith
determination of the consumer’s ability
to repay the loan. Similarly in HOEPA,
the threshold triggers additional
consumer protections, such as enhanced
disclosures and housing counseling, for
the loans with the highest up-front
pricing.

The Bureau recognizes that the
method that Congress chose to
effectuate these goals does not ensure
entirely consistent results as to whether
a loan is a qualified mortgage or a high-
cost transaction. For instance, loans that
are identical to consumers in terms of
up-front costs and interest rate may
nevertheless have different points and
fees based on the identity of the loan
originator who handled the transaction
for the consumer, since different
individual loan originators in a retail
environment or different brokerage
firms in a wholesale environment may
earn different commissions from the
creditor without that translating in

differences in costs to the consumer. In
addition, there are anomalies
introduced by the fact that “loan
originator” is defined to include
mortgage broker firms and individual
employees hired by either brokers or
creditors, but not creditors themselves.
As a result, counting the total
compensation paid to a mortgage broker
firm will capture both the firm’s
overhead costs and the compensation
that the firm passes on to its individual
loan officer. By contrast, in a retail
transaction, the creditor would have to
include in points and fees the
compensation that it paid to its loan
officer, but would continue to have the
option of recovering its overhead costs
through the interest rate, instead of an
up-front charge, to avoid counting them
toward the points and fees thresholds.
Indeed, the Bureau expects that the new
requirement may prompt creditors to
shift certain other expenses into rate to
stay under the thresholds.

Nevertheless, to the extent there are
anomalies from including loan
originator compensation in points and
fees, these anomalies appear to be the
result of deliberate policy choices by
Congress to expand the historical
definition of points and fees to include
all methods of loan originator
compensation, whether derived from
up-front charges or from the rate,
without attempting to capture all
overhead expenses by creditors or the
gain on sale that the creditor can realize
upon closing a mortgage. The Bureau
agrees that counting loan originator
compensation that is structured through
rate toward the points and fees
thresholds could cause some loans not
to be classified as qualified mortgages
and to trigger HOEPA protections,
compared to existing treatment under
HOEPA and its implementing
regulation. However, the Bureau views
this to be exactly the result that
Congress intended.

In light of the express statutory
language and Congress’s evident
concern with increasing consumer
protections in connection with high
levels of loan originator compensation,
the Bureau does not believe that it is
appropriate to use its exception or
adjustment authority in TILA section
105(a) to exclude loan originator
compensation entirely from points and
fees for qualified mortgages and
HOEPA. As discussed below, however,
the Bureau is attempting to implement
the points and fees requirements with as
much sensitivity as practicable to
potential impacts on the pricing of and
availability of credit, anomalies and
unintended consequences, and
compliance burdens.
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The Bureau also carefully considered
comments urging it to exclude
compensation paid to individual loan
originators from points and fees, but
ultimately concluded that such a result
would be inconsistent with the plain
language of the statute and could
exacerbate the potential inconsistent
effects of the rule on different mortgage
origination channels. As noted above,
many industry commenters argued that,
even if loan originator compensation
were not excluded altogether, at least
compensation paid to individual loan
originators should be excluded from
points and fees. Under this approach,
only payments to mortgage brokers
would be included in points and fees.
The commenters contended that it
would be difficult to track
compensation paid to individual loan
originators, particularly when that
compensation may be paid after
consummation of the loan and that it
would create substantial compliance
problems. They also argued that
including compensation paid to
individual loan originators in points
and fees would create anomalies, in
which identical transactions from the
consumer’s perspective (i.e., the same
interest rate and up-front costs) could
nevertheless have different points and
fees because of loan originator
compensation.

As explained above, the Bureau does
not believe it is appropriate to use its
exception authority to exclude loan
originator compensation from points
and fees, and even using that exception
authority more narrowly to exclude
compensation paid to individual loan
originators could undermine Congress’s
apparent goal of providing stronger
consumer protections in cases of high
loan originator compensation. Although
earlier versions of legislation focused
specifically on compensation to
“mortgage brokers,” which is consistent
with existing HOEPA, the Dodd-Frank
Act refers to compensation to “mortgage
originators,” a term that is defined in
detail elsewhere in the statute to
include individual loan officers
employed by both creditors and brokers,
in addition to the brokers themselves.
To the extent that Congress believed
that high levels of loan originator
compensation evidenced additional risk
to consumers, excluding individual loan
originators from consideration appears
inconsistent with this policy judgment.

Moreover, the Bureau notes that using
exception authority to exclude
compensation paid to individual loan
originators would exacerbate the
differential treatment between the retail
and wholesale channels concerning
overhead costs. As noted above,

compensation paid by the consumer or
creditor to the mortgage broker
necessarily will include amounts for
both the mortgage broker’s overhead and
profit and for the compensation the
mortgage broker passes on to its loan
officer. Excluding individual loan
officer compensation on the retail side,
however, would effectively exempt
creditors from counting any loan
originator compensation at all toward
points and fees. Thus, for transactions
that would be identical from the
consumer’s perspective in terms of
interest rate and up-front costs, the
wholesale transaction could have
significantly higher points and fees
(because the entire payment from the
creditor to the mortgage broker would
be captured in points and fees), while
the retail transaction might include no
loan origination compensation at all in
points and fees. Such a result would put
brokerage firms at a disadvantage in
their ability to originate qualified
mortgages and put them at significantly
greater risk of originating HOEPA loans.
This in turn could constrict the supply
of loan originators and the origination
channels available to consumers to their
detriment.

The Bureau recognizes that including
compensation paid to individual loan
originators, such as loan officers, with
respect to individual transactions may
impose additional burdens. For
example, creditors will have to track
employee compensation for purposes of
complying with the rule, and the
calculation of points and fees will be
more complicated. However, the Bureau
notes that creditors and brokers already
have to monitor compensation more
carefully as a result of the 2010 Loan
Originator Final Rule and the related
Dodd-Frank Act restrictions on
compensation based on terms and on
dual compensation. The Bureau also
believes that these concerns can be
reduced by providing clear guidance on
issues such as what types of
compensation are covered, when
compensation is determined, and how
to avoid ‘““‘double-counting” payments
that are already included in points and
fees calculations. The Bureau has
therefore revised the Board’s proposed
regulation and commentary to provide
more detailed guidance, and is seeking
comment in the proposal published
elsewhere in the Federal Register today
on additional guidance and potential
implementation issues among other
matters.

As noted above, the Bureau is revising
§1026.32(b)(1)(ii) to clarify that
compensation must be counted toward
the points and fees thresholds if it can
be attributed to the particular

transaction at the time the interest rate
is set. The Bureau is also revising
comment 32(b)(1)(ii)-1 to explain in
general terms when compensation
qualifies as loan originator
compensation that must be included in
points and fees. In particular,
compensation paid by a consumer or
creditor to a loan originator is included
in the calculation of points and fees,
provided that such compensation can be
attributed to that particular transaction
at the time the interest rate is set. The
Bureau also incorporates part of
proposed comment 32(b)(1)(ii)-3 into
revised comment 32(b)(1)(ii)-1,
explaining that loan originator
compensation includes amounts the
loan originator retains, and is not
dependent on the label or name of any
fee imposed in connection with the
transaction. However, revised comment
32(b)(1)(ii)-1 does not include the
example from proposed comment
32(b)(1)(ii)-3, which stated that, if a
loan originator imposes a processing fee
and retains the fee, the fee is loan
originator compensation under
§1026.32(b)(1)(ii) whether the originator
expends the fee to process the
consumer’s application or uses it for
other expenses, such as overhead. That
example may be confusing in this
context because a processing fee paid to
a loan originator likely would be a
finance charge under § 1026.4 and
would therefore already be included in
points and fees under § 1026.32(b)(1)(i).

Revised comment 32(b)(1)(ii)-2.1
explains that compensation, such as a
bonus, commission, or an award of
merchandise, services, trips or similar
prizes, must be included only if it can
be attributed to a particular transaction.
The requirement that compensation is
included in points and fees only if it can
be attributed to a particular transaction
is consistent with the statutory
language. The Dodd-Frank Act provides
that, for the points and fees tests for
both qualified mortgages and high-cost
mortgages, only charges that are “in
connection with” the transaction are
included in points and fees. See TILA
sections 103(bb)(1)(A)(ii) (high-cost
mortgages) and 129C(b)(2)(A)(vii)
(qualified mortgages). Limiting loan
originator compensation to
compensation that is attributable to the
transaction implements the statutory
requirement that points and fees are “in
connection” with the transaction. This
limitation also makes the rule more
workable. Compensation is included in
points and fees only if it can be
attributed to a specific transaction to
facilitate compliance with the rule and
avoid over-burdening creditors with
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complex calculations to determine, for
example, the portion of a loan officer’s
salary that should be counted in points
and fees.123 For clarity, the Bureau has
moved the discussion of the timing of
loan originator compensation into new
comment 32(b)(1)(ii)-3, and has added
additional examples to 32(b)(1)(ii)—4, to
illustrate the types and amount of
compensation that should be included
in points and fees.

Revised comment 32(b)(1)(ii)-2.ii
explains that loan originator
compensation excludes compensation
that cannot be attributed to a particular
transaction at the time the interest rate
is set, including, for example,
compensation based on the long-term
performance of the loan originator’s
loans or on the overall quality of the
loan originator’s loan files. The base
salary of a loan originator is also
excluded, although additional
compensation that is attributable to a
particular transaction must be included
in points and fees. The Bureau has
decided to seek further comment in the
concurrent proposal regarding treatment
of hourly wages for the actual number
of hours worked on a particular
transaction. The Board’s proposal would
have included hourly pay for the actual
number of hours worked on a particular
transaction in loan originator
compensation for purposes of the points
and fees thresholds, and the Bureau
agrees that such wages are attributable
to the particular transaction. However,
the Bureau is unclear as to whether
industry actually tracks compensation
this way in light of the administrative
burdens. Moreover, while the general
rule provides for calculation of loan
originator compensation at the time the
interest rate is set for the reasons
discussed above, the actual hours of
hours worked on a transaction would
not be known at that time. The Bureau
is therefore seeking comment on issues
relating to hourly wages, including
whether to require estimates of the
hours to be worked between rate set and
consummation.

123]n contrast, the existing restrictions on
particular loan originator compensation structures
in §1026.36 apply to all compensation such as
salaries, hourly wages, and contingent bonuses
because those restrictions apply only at the time
such compensation is paid, and therefore they can
be applied with certainty. Moreover, those rules
also provide for different treatment of compensation
that is not “‘specific to, and paid solely in
connection with, the transaction,” where such a
distinction is necessary for reasons of practical
application of the rule. See comment 36(d)(2)-1
(prohibition of loan originator receiving
compensation directly from consumer and also
from any other person does not prohibit consumer
payments where loan originator also receives salary
or hourly wage).

New comment 32(b)(1)(ii)-3 explains
that loan originator compensation must
be included in the points and fees
calculation for a transaction whenever
the compensation is paid, whether
before, at or after closing, as long as that
compensation amount can be attributed
to the particular transaction at the time
the interest rate is set. Some industry
commenters expressed concern that it
would be difficult to determine the
amount of compensation that would be
paid after consummation and that
creditors might have to recalculate loan
originator compensation (and thus
points and fees) after underwriting if,
for example, a loan officer became
eligible for higher compensation
because other transactions had been
consummated. The Bureau appreciates
that industry participants need certainty
at the time of underwriting as to
whether transactions will exceed the
points and fees limits for qualified
mortgages (and for high-cost mortgages).
To address this concern, the comment
32(b)(1)(ii)-3 explains that loan
originator compensation should be
calculated at the time the interest rate is
set. The Bureau believes that the date
the interest rate is set is an appropriate
standard for calculating loan originator
compensation. It would allow creditors
to be able to calculate points and fees
with sufficient certainty so that they
know early in the process whether a
transaction will be a qualified mortgage
or a high-cost mortgage.

As noted above, several industry
commenters argued that including loan
originator compensation in points and
fees would result in double counting.
They stated that creditors often will
recover loan originator compensation
costs through origination charges, and
these charges are already included in
points and fees under § 1026.32(b)(1)(i).
However, the underlying statutory
provisions as amended by the Dodd-
Frank Act do not express any limitation
on its requirement to count loan
originator compensation toward the
points and fees test. Rather, the literal
language of TILA section 103(bb)(4) as
amended by the Dodd-Frank Act defines
points and fees to include all items
included in the finance charge (except
interest rate), all compensation paid
directly or indirectly by a consumer or
creditor to a loan originator, “and”
various other enumerated items. The
use of “and” and the references to “all”
compensation paid “directly or
indirectly” and “from any source”
suggest that compensation should be
counted as it flows downstream from
one party to another so that it is counted
each time that it reaches a loan

originator, whatever the previous
source.

The Bureau believes the statute would
be read to require that loan originator
compensation be treated as additive to
the other elements of points and fees.
The Bureau believes that an automatic
literal reading of the statute in all cases,
however, would not be in the best
interest of either consumers or industry.
For instance, the Bureau does not
believe that it is necessary or
appropriate to count the same payment
made by a consumer to a mortgage
broker firm twice, simply because it is
both part of the finance charge and loan
originator compensation. Similarly, the
Bureau does not believe that, where a
payment from either a consumer or a
creditor to a mortgage broker is counted
toward points and fees, it is necessary
or appropriate to count separately funds
that the broker then passes on to its
individual employees. In each case, any
costs and risks to the consumer from
high loan originator compensation are
adequately captured by counting the
funds a single time against the points
and fees cap; thus, the Bureau does not
believe the purposes of the statute
would be served by counting some or all
of the funds a second time, and is
concerned that doing so could have
negative impacts on the price and
availability of credit.

Determining the appropriate
accounting rule is significantly more
complicated, however, in situations in
which a consumer pays some up-front
charges to the creditor and the creditor
pays loan originator compensation to
either its own employee or to a mortgage
broker firm. Because money is fungible,
tracking how a creditor spends money it
collects in up-front charges versus
amounts collected through the rate to
cover both loan originator compensation
and its other overhead expenses would
be extraordinarily complex and
cumbersome. To facilitate compliance,
the Bureau believes it is appropriate and
necessary to adopt one or more
generalized rules regarding the
accounting of various payments.
However, the Bureau does not believe it
yet has sufficient information with
which to choose definitively between
the additive approach provided for in
the statutory language and other
potential methods of accounting for
payments in light of the multiple
practical and complex policy
considerations involved.

The potential downstream effects of
different accounting methods are
significant. Under the additive approach
where no offsetting consumer payments
against creditor-paid loan originator
compensation is allowed, creditors
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whose combined loan originator
compensation and up-front charges
would otherwise exceed the points and
fees limits would have strong incentives
to cap their up-front charges for other
overhead expenses under the threshold
and instead recover those expenses by
increasing interest rates to generate
higher gains on sale. This would
adversely affect consumers who prefer a
lower interest rate and higher up-front
costs and, at the margins, could result
in some consumers being unable to
qualify for credit. Additionally, to the
extent creditors responded to a “no
offsetting” rule by increasing interest
rates, this could increase the number of
qualified mortgages that receive a
rebuttable rather than conclusive
presumption of compliance.

One alternative would be to allow all
consumer payments to offset creditor-
paid loan originator compensation.
However, a “full offsetting” approach
would allow creditors to offset much
higher levels of up-front points and fees
against expenses paid through rate
before the heightened consumer
protections required by the Dodd-Frank
Act would apply. Particularly under
HOEPA, this may raise tensions with
Congress’s apparent intent. Other
alternatives might use a hybrid
approach depending on the type of
expense, type of loan, or other factors,
but would involve more compliance
complexity.

In light of the complex
considerations, the Bureau believes it is
necessary to seek additional notice and
comment. The Bureau therefore is
finalizing this rule without qualifying
the statutory result and is proposing two
alternative comments in the concurrent
proposal, one of which would explicitly
preclude offsetting, and the other of
which would allow full offsetting of any
consumer-paid charges against creditor-
paid loan originator compensation. The
Bureau is also proposing comments to
clarify treatment of compensation paid
by consumers to mortgage brokers and
by mortgage brokers to their individual
employees. The Bureau is seeking
comment on all aspects of this issue,
including the market impacts and
whether adjustments to the final rule
would be appropriate. In addition, the
Bureau is seeking comment on whether
it would be helpful to provide for
additional adjustment of the rules or
additional commentary to clarify any
overlaps in definitions between the
points and fees provisions in this
rulemaking and the 2013 ATR Final
Rule and the provisions that the Bureau
is separately finalizing in connection
with the Bureau’s 2012 Loan Originator
Compensation Proposal.

Finally, comment 32(b)(1)(ii)—4
includes revised versions of examples in
proposed comment 32(b)(1)(ii)-2, as
well as additional examples to provide
additional guidance regarding what
compensation qualifies as loan
originator compensation that must be
included in points and fees. These
examples illustrate when compensation
can be attributed to a particular
transaction at the time the interest rate
is set. New comment 32(b)(1)(ii)-5 adds
an example explaining how salary is
treated for purposes of loan originator
compensation for calculating points and
fees.

32(b)(1)(iii)
Real Estate-Related Charges

Since the enactment of HOEPA in
1994, TILA section 103(aa)(4)(C) has
provided that points and fees for
HOEPA coverage include each charge
listed in TILA section 106(e) (except
escrow for the future payment of taxes),
unless the charge is reasonable, the
creditor receives no direct or indirect
compensation in connection with the
charge, and the charge is paid to a third
party unaffiliated with the creditor.124 If
any of the conditions are not met, then
the charge must be included. Thus, such
charges—i.e., TILA section 106(a)
charges paid to affiliates of the creditor,
except such charges that are escrowed
for the future payment of taxes—have
always been included in the calculation
of points and fees for high-cost
mortgages, even if they were not
included in the finance charge. The
long-standing statutory requirement to
include such charges in points and fees
is implemented in existing
§1026.32(b)(1)(iii).

As noted in the preamble of the
Bureau’s 2012 HOEPA Proposal, the
Dodd-Frank Act did not amend TILA
section 103(aa)(4)(C). However, as also
noted in the 2012 HOEPA Proposal, the
Board nevertheless proposed certain
clarifying revisions to § 226.32(b)(1)(iii)
in its 2011 ATR Proposal. In brief, the
Board’s proposed revisions would have
added the phrase “payable at or before
closing of the mortgage” loan. The
Board’s proposal would have added this
limiting language to clarify that,
notwithstanding the Dodd-Frank Act’s
amendments to TILA requiring the
inclusion in points and fees of all

124 See TILA section 106(e)(1) (fees or premiums
for title examination, title insurance, or similar
purposes), (2) (fees for preparation of loan-related
documents), (3) (escrows for future payment of
taxes and insurance), (4) (fees for notarizing deeds
and other documents), (5) (appraisal fees, including
fees related to any pest infestation or flood hazard
inspection conducted prior to closing), and (6)
(credit reports).

charges payable “in connection with the
transaction” (see the section-by-section
analysis of § 1026.32(b)(1) above), the
charges listed in § 1026.4(c)(7) would
only need to be included if they were
payable at or before consummation. For
consistency with the Dodd-Frank Act,
the Board’s proposal also would have
enumerated separately as
§1026.32(b)(1)(iii)(A) through (C) the
three long-standing pre-conditions for
excluding from points and fees the
charges referred to in

§ 226.32(b)(1)(iii).125

Proposed §1026.32(b)(1)(iii) and
comment 32(b)(1)(iii)-1 in the Bureau’s
2012 HOEPA Proposal republished the
revisions proposed in the 2011 ATR
Proposal and only minor, non-
substantive changes. Proposed
§1026.32(b)(1)(iii) in the Bureau’s 2012
HOEPA Proposal thus would have
provided for the inclusion in points and
fees for closed-end credit transactions
“all items listed in § 1026.4(c)(7) (other
than amounts held for future payment of
taxes) payable at or before
consummation of the mortgage loan,
unless: (A) The charge is reasonable; (B)
the creditor receives no direct or
indirect compensation in connection
with the charge; and (C) the charge is
not paid to an affiliate of the creditor.”

Proposed comment 32(b)(1)(iii)-1 in
the Bureau’s 2012 HOEPA Proposal
would have republished this comment
as set forth in the 2011 ATR Proposal,
with one minor change. Specifically, the
Bureau’s proposed comment
32(b)(1)(iii)—1 would have provided that
a fee paid by the consumer for an
appraisal performed by the creditor
must be included in points and fees
under §1026.32(b)(1)(iii), but the
comment would have removed the
phrase “even though the fee may be
excludable from the finance charge if it
is bona fide and reasonable in amount.”
The Bureau would have made this
proposed revision to comment
32(b)(1)(iii)-1 for consistency with the
Bureau’s proposed more inclusive
definition of the finance charge, which
would have included such appraisal
fees in the finance charge in all cases
(i.e., whether or not such fees were bona
fide and reasonable in amount).

In sum, neither the Board’s 2011 ATR
Proposal, nor the Bureau’s 2012 HOEPA
Proposal, would have expanded the
scope of items to be included in points
and fees under §1026.32(b)(1)(iii), but
only would have made certain clarifying
changes. The Bureau nevertheless
received a number of comments from
industry in response to proposed

125 See 76 FR 27390, 27404, 27481, 27489 (May
11, 2011).
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§1026.32(b)(1)(iii) as set forth in the
2012 HOEPA Proposal.

Uncertainty Concerning the Definition
of Points and Fees. First, the Bureau
received several comments suggesting
that commenters were uncertain as to
the interaction of proposed
§1026.32(b)(1)(i) (finance charge prong
of points and fees) and (iii) (real estate-
related charges). Commenters noted that
the Bureau’s proposed
§1026.32(b)(1)(iii) would have required
the inclusion in points and fees in
certain circumstances of items that the
Bureau’s proposed § 1026.32(b)(1)(i)
otherwise would have excluded from
points and fees through that provision’s
reliance on the finance charge as the
starting point for the points and fees
calculation. Commenters stated that, for
example, proposed § 1026.32(b)(1)(i)
would not require the inclusion in
points and fees of charges payable in a
comparable cash transaction (because
such charges are excluded from the
definition of the finance charge), but
that proposed § 1026.32(b)(1)(iii)
nevertheless would require such charges
to be included if they were among the
items listed in § 1026.4(c)(7) and met
any of the other conditions specified in
§1026.32(b)(1)(iii) (e.g., the amount of
the charge is unreasonable, the creditor
receives direct or indirect compensation
in connection with the charge, or the
charge is paid to an affiliate of the
creditor).126 Commenters similarly
noted that § 1026.32(b)(1)(iii) would
include in points and fees charges set
forth in § 1026.4(c)(7) unless they are
reasonable and paid to a third party, but
that § 1026.4(c)(7) itself specifies a list
of real estate-related fees that are
excluded from the definition of the
finance charge (and therefore arguably
excluded from points and fees under
§1026.32(b)(1)(i)). These commenters
advocated either that the Bureau clarify
whether the categories of charges
discussed above are included in, or
excluded from, points and fees, or that
the Bureau clarify the points and fees
definition by adopting a “plain English”
approach. Finally, one commenter
requested that the Bureau clarify
whether property taxes are excluded
from points and fees in all cases,
regardless of whether they are
reasonable in amount.

As noted above, neither proposed
1026.32(b)(1)(i) nor proposed
§1026.32(b)(1)(iii) in the Bureau’s 2012
HOEPA Proposal were intended to
change the types of charges included in
points and fees through these

126 The commenters suggested that such fees
payable in a comparable cash transaction be
excluded from points and fees.

provisions, or the way that these
provisions work together to define
points and fees. The Bureau notes that
much of the complexity that exists in
the existing points and fees definition
and about which industry commenters
complained arises from the requirement
in TILA to use the finance charge as the
starting point for points and fees.

To address any uncertainty, however,
the Bureau notes that commentary to
§1026.32(b)(1)(i) as adopted in the 2013
ATR Final Rule provides an example of
how §1026.32(b)(1)(i) and (iii) work
together. Specifically, comment
32(b)(1)(i)-1, as adopted in that
rulemaking, provides that, if an item
meets the conditions for inclusion in
points and fees specified in
§1026.32(b)(1)(iii), then it must be
included in points and fees irrespective
of whether it constitutes a finance
charge and, in turn, irrespective of
whether it would have been included in
points and fees under § 1026.32(b)(1)(i)
(i.e., even if payable in a comparable
cash transaction). In other words, the
finance charge merely constitutes the
starting point for points and fees.127

“Reasonable” or “Bona Fide”
Charges. As noted in the section-by-
section analysis of § 1026.32(b)(1)(i)(D)
above, several industry commenters
argued that the Dodd-Frank Act adopted
a ‘“‘bona fide,” rather than a
“reasonable” standard for the exclusion
from points and fees of third-party
charges when it amended TILA section
103(bb)(1)(A)(ii) (i.e., HOEPA’s points
and fees coverage test) to exclude from
points and fees bona fide third-party
charges not retained by a creditor or its
affiliate. These commenters objected to
the requirement under proposed
§1026.32(b)(1)(iii) that the third-party
charges covered by that provision be
“reasonable” (as opposed to ‘“bona
fide”) to be excluded from points and
fees.

The Bureau disagrees that Congress
intended that a “bona fide” test apply
in determining whether all third-party
charges may be excluded from points
and fees. As noted in the Bureau’s 2013
ATR Final Rule, which interprets
similar provisions of TILA for qualified
mortgages,128 at the same time that
Congress added the bona fide third-

127 In response to commenters’ questions
concerning property taxes, the Bureau notes that
escrowed taxes are excluded from the real estate-
related charges that must be included in points and
fees under certain circumstances.

128 For qualified mortgages, the statutory
counterpart to TILA section 103(bb)(1)(A)(ii) for
high-cost mortgages is TILA section
129C(b)(2)(C)(i), which excludes bona fide third-
party charges not retained by a creditor or its
affiliate from the calculation of points and fees for
qualified mortgages.

party charge language to TILA in section
103(bb)(1)(A)(ii), it retained long-
standing TILA section 103(aa)(4)(C),
requiring that, as a pre-condition for
excluding the third-party charges listed
in §1026.4(c)(7) from points and fees,
that such charges be “‘reasonable.” The
Bureau does not believe that the new
“bona fide” third-party charge exclusion
renders the pre-existing “reasonable”
third-party charge exclusion
meaningless and, in the absence of any
evidence that the “reasonable”
provision has been unworkable, the
Bureau declines to alter it. Instead, as
discussed in the section-by-section
analysis of § 1026.32(b)(1)(i)(D) above,
the Bureau concludes, consistent with
its determination in the 2013 ATR Final
Rule, that § 1026.32(b)(1)(iii), which
specifically addresses the exclusion of
items listed in § 1026.4(c)(7), takes
precedence over the more general
exclusion for bona fide third-party
charges. In response to commenters’
concerns that the “reasonableness” of
third-party charges may be second-
guessed, the Bureau notes its belief that
the fact that a transaction for such
services is conducted at arms-length
ordinarily should be sufficient to ensure
that the charge is reasonable.129

Charges of Affiliated Settlement
Service Providers. Many industry
commenters argued that the points and
fees definition for high-cost mortgages
should not distinguish between fees
paid to affiliate and non-affiliate service
providers. Commenters thus suggested
that the Bureau use its exception
authority to level the playing field either
by excluding bona fide and reasonable
affiliate fees from points and fees, or by
requiring that all non-affiliated service
provider fees be included. Commenters
alternatively suggested that the Bureau
require affiliate charges to be included
in points and fees only to the extent that
such charges are unreasonable or exceed
the market price charged by unaffiliated
service providers. Commenters
advanced a number of arguments in
support of these positions.

Commenters argued that there is no
basis for a distinction between affiliate
and non-affiliate charges,
notwithstanding that TILA contemplates
just such a distinction for points and
fees. These commenters stated that
affiliate business arrangements are

129 The Bureau declines, however, to adopt a rule,
as suggested by one industry commenter, that any
fee permitted under the customary and reasonable
appraisal fee rule in § 1026.42(f), is per se
reasonable under § 1026.32(b)(1)(iii) and bona fide
under § 1026.32(b)(1)(i)(D). Again, in the absence of
evidence that the pre-existing reasonableness test in
§1026.32(b)(1)(iii) has been unworkable, the Bureau
declines to change it.
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expressly permitted and regulated by
RESPA, that the Bureau has not
articulated any policy purpose or
consumer benefit to including affiliate
fees in points and fees, and that the
Bureau’s 2012 HOEPA Proposal would
discourage the use of affiliates, which
undercuts a goal of the Bureau’s 2012
TILA-RESPA Integration Proposal to
increase certainty around the cost of
affiliate providers by providing for a
zero tolerance for settlement charges of
affiliated entities. The commenters
further stated that affiliate charges, just
like charges for services by unaffiliated
service providers, are set largely by
factors outside the creditor’s control,
such as market price.

Commenters similarly argued that the
HOEPA proposal’s inclusion of
affiliated third-party charges in points
and fees would harm consumers while
providing no countervailing benefit. The
commenters asserted that roughly 26
percent of the market uses affiliate
service providers, and that these
providers offer value, convenience,
efficiency, and reliability to consumers
by providing “one-stop shopping,”
speeding up loan closings, and allowing
creditors to control the quality of
ancillary settlement services.
Commenters pointed to studies
demonstrating that affiliate settlement
service providers are competitive in cost
with unaffiliated service providers and
argued that consumers would be
harmed by reduced choice and by
having to pay higher prices as a result
of reduced competition as lenders
avoided using affiliated service
providers rather than risk high-cost
mortgage coverage through the points
and fees threshold.

Certain commenters expressed
particular concern about the inclusion
in points and fees of affiliated title
charges. These commenters stated that
there is no rational basis for requiring
affiliated title charges to be included in
points and fees, because, for example,
title insurance fees are regulated at the
State level either through statutorily-
prescribed rates, or through a
requirement that title insurance
premiums be publicly filed.
Commenters noted that, as a result of
State regulation, there is little variation
in title insurance charges from provider
to provider and such charges are not
subject to manipulation. In a variation
of the argument that the Bureau
generally should exclude affiliate
settlement charges from points and fees,
some commenters suggested that the
Bureau should adopt a specific carve-
out for affiliate title fees to the extent
such fees are otherwise regulated at the
State level, or to the extent that such

charges are reasonable and do not
exceed the cost for unaffiliated title
insurance.

The Bureau is adopting
§1026.32(b)(1)(iii) and related
commentary in the 2013 ATR Final Rule
substantially as proposed in the 2011
ATR and 2012 HOEPA Proposals.130
The rationale set forth in the section-by-
section analysis of § 1026.32(b)(1)(iii) in
the 2013 ATR Final Rule applies equally
to this rulemaking. TILA section
103(bb)(4) specifically mandates that
fees paid to and retained by affiliates of
the creditor be included in calculating
points and fees for high-cost mortgages.
To exclude such fees from points and
fees for purposes of determining high-
cost mortgage coverage, the Bureau
would have to use its exception
authority under TILA section 105(a).
The Bureau is aware of concerns that
including fees paid to affiliates in points
and fees could make it more difficult for
creditors using affiliated service
providers to stay under the points and
fees threshold for high-cost mortgages.
On the other hand, fees paid to an
affiliate pose greater risks to the
consumer, since affiliates of a creditor
may not have to compete in the market
with other providers of a service and
thus may charge higher prices that get
passed on to the consumer. The Bureau
believes that Congress weighed these
competing considerations and elected
not to exclude fees paid to affiliates.
Indeed, title XIV repeatedly
differentiates between affiliates and
independent, third-party service
providers. See, e.g., Dodd-Frank Act
sections 1403, 1411, 1412, 1414, and
1431. The Bureau is not aware of any
empirical evidence suggesting that
Congress’s election, if implemented,
would affect the availability of
responsible credit, or otherwise harm
consumers, and therefore does not
believe that it would be appropriate to
use its exception authority in this
instance.

32(b)(1)(iv)

As noted in the Bureau’s 2013 ATR
Final Rule, section 1431(c) of the Dodd-
Frank Act amended TILA to add new
TILA section 103(bb)(4)(D), which
codifies, with a few adjustments,
existing § 1026.32(b)(1)(iv). Section
1026.32(b)(1)(iv) requires the inclusion

130 Comment 32(b)(1)(iii)-1 is adopted in the 2013
ATR Final Rule without the change proposed in the
2012 HOEPA Proposal that would have accounted
for the Bureau’s proposed more inclusive definition
of the finance charge. As discussed, the Bureau
plans to determine whether to finalize the more
inclusive finance charge proposed in its 2012
TILA-RESPA Integration Proposal at a later time, in
conjunction with the finalization of that proposal.

in points and fees for high-cost
mortgages of certain credit insurance
and debt cancellation premiums.

The Board’s 2011 ATR Proposal
would have implemented TILA section
103(bb)(4)(D) by amending existing
§226.32(b)(1)(iv) to track the language
set forth in the Dodd-Frank Act.131
Specifically, the 2011 ATR Proposal
would have provided that points and
fees include premiums payable at or
before closing for any credit life,
disability, unemployment, or credit
property insurance, or any other
accident, loss-of-income, life or health
insurance, or any payments directly or
indirectly for any debt cancellation or
suspension agreement or contract. The
2011 ATR Proposal also would have
added new comment 32(b)(1)(iv)-2 to
clarify that “credit property insurance”
includes insurance against loss or
damage to personal property such as a
houseboat or manufactured home.

Proposed § 1026.32(b)(1)(iv) in the
Bureau’s 2012 HOEPA Proposal
republished the Board’s proposed
revisions and additions to
§226.32(b)(1)(iv) and comment
32(b)(1)(iv)-1, as well as the Board’s
proposed new comment 32(b)(1)(iv)-2,
substantially as proposed in the Board’s
2011 ATR Proposal.?32 In addition,
proposed comment 32(b)(1)(iv)-1 would
have clarified that credit insurance
premiums must be included in points
and fees if they are paid at
consummation, whether they are paid in
cash or, if permitted by applicable law,
financed. The Bureau stated that the
clarifying phrase “if permitted by
applicable law” was necessary because
section 1414 of the Dodd-Frank Act
added to TILA new section 129C(d)
prohibiting the financing of most types
of credit insurance.33

131 See 76 FR 27390, 27404-05, 27481, 27489
(May 11, 2011).

132]n jts 2011 ATR Proposal, the Board did not
propose to implement in the definition of points
and fees the provision in section 1431(c) of the
Dodd-Frank Act that specifies that “insurance
premiums or debt cancellation or suspension fees
calculated and paid in full on a monthly basis shall
not be considered financed by the creditor.” In its
2012 HOEPA Proposal, the Bureau proposed to
implement that provision in proposed
§1026.34(a)(10) prohibiting the financing of points
and fees for high-cost mortgages. See the section-by-
section analysis of § 1026.34(a)(10) below.

1331n general, TILA section 129C(d) provides that
no creditor may finance, directly or indirectly, in
connection with any residential mortgage loan or
with any extension of credit under an open-end
consumer credit plan secured by the principal
dwelling of the consumer, any credit life, credit
disability, credit unemployment, or credit property
insurance, or any other accident, loss-of-income,
life, or health insurance, or any payments directly
or indirectly for any debt cancellation or
suspension agreement or contract. TILA section
129C(d)(1) specifies that insurance premiums or

Continued
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The Bureau did not receive many
comments on proposed
§1026.32(b)(1)(iv) as set forth in the
2012 HOEPA Proposal. A few industry
commenters requested that the Bureau
clarify whether insurance premiums
that are solely for the consumer’s
benefit, such as homeowner’s insurance,
must be included in points and fees.
One such commenter specifically noted
that certain types of voluntary insurance
and service contract products for
manufactured homes, like homeowner’s
insurance, protect the consumer as
beneficiary and not the creditor. This
commenter requested that the Bureau
clarify in commentary that such
products are clearly excluded from the
definition of credit property insurance.
At least one industry commenter also
stated that the statutory (and thus
Regulation Z’s) definition of points and
fees contradicts itself on whether hazard
insurance premiums are included. The
commenter stated that hazard insurance
premiums are payable in comparable
cash transactions, and therefore
excluded under § 1026.32(b)(1)(@) (the
finance charge prong of points and fees).
The commenter argued that the
regulation should be clear that hazard
insurance premiums are excluded from
points and fees in all cases because they
are payable in a cash transaction.

The Bureau is adopting
§1026.32(b)(1)(iv) and comments
32(b)(1)(iv)-1 and -2 in the 2013 ATR
Final Rule substantially as proposed in
the 2011 ATR and 2012 HOEPA
Proposals. However, as noted in the
2013 ATR Final Rule, § 1026.32(b)(1)(iii)
is adopted in that rulemaking with the
clarification in comment 32(b)(1)(iii)-3
that premiums or other charges for “any
other life, accident, health, or loss-of-
income insurance” need not be
included in points and fees if the
consumer is the sole beneficiary of the
insurance. As with other charges that
are specifically required to be included
in points and fees, hazard insurance
premiums (unless solely for the benefit
of the consumer) are included even if
they are not payable in a comparable
cash transaction and thus not part of the
finance charge.

32(b)(1)(v)

As noted in the Bureau’s 2013 ATR
Final Rule, section 1431(c) of the Dodd-
Frank Act amended TILA to add new
TILA section 103(bb)(4)(E), which

debt cancellation or suspension fees calculated and
paid in full on a monthly basis shall not be
considered financed by the creditor, and (d)(2)
provides that the prohibition does not apply to
reasonable credit unemployment insurance that it
not paid to the creditor or an affiliate of the
creditor.

requires the inclusion in points and fees
of the maximum prepayment fees and
penalties which may be charged or
collected under the terms of the credit
transaction. The Board’s 2011 ATR
Proposal proposed to implement this
statutory change in new
§226.32(b)(1)(v).134 Proposed
§1026.32(b)(1)(v) in the Bureau’s 2012
HOEPA Proposal republished the
Board’s proposed § 226.32(b)(1)(v),
except that it would have replaced a
cross-reference to the Board’s proposed
definition of prepayment penalty for
qualified mortgages (i.e., the Board’s
proposed § 226.43(b)(10)) with a cross-
reference to the definition of
prepayment penalty for closed-end
credit transactions set forth in the
HOEPA Proposal’s § 1026.32(b)(8)(i).135

The Bureau received few comments
on proposed § 1026.32(b)(1)(v). Several
commenters observed that proposed
§1026.32(b)(1)(v), when read together
with the Bureau’s definition of
prepayment penalty for closed-end
credit transactions in proposed
§1026.32(b)(8)(i), would have required
the inclusion in points and fees of bona
fide third-party charges waived by the
creditor on the condition that the
consumer did not prepay the loan, even
though the Bureau’s proposal would
have permitted certain such charges to
be excluded from the definition of
prepayment penalty (and, in turn, from
points and fees) for HELOCs. Those
comments are addressed in the section-
by-section analysis of § 1026.32(b)(6)(i)
below.

Proposed § 1026.32(b)(1)(v) requiring
the inclusion in points and fees of the
maximum prepayment fees and
penalties which may be charged or
collected under the terms of the credit
otherwise is being adopted in the 2013
ATR Final Rule substantially as
proposed.

32(b)(1)(vi)

Section 1431(c) of the Dodd-Frank Act
amended TILA to add new TILA section
103(bb)(4)(F), which requires the
inclusion in points and fees of all
prepayment fees or penalties that are
incurred by the consumer if the loan
refinances a previous loan made or
currently held by the same creditor or
an affiliate of the creditor. The Board’s
2011 ATR Proposal proposed to
implement this statutory change in new
§226.32(b)(1)(vi) by providing for the
inclusion in points and fees of the total

134 See 76 FR 27390, 27405, 27481 (May 11,
2011).

135 The Bureau is finalizing proposed
§1026.32(b)(8)(i) as § 1026.32(b)(6)(i) in the 2013
ATR Final Rule. See the section-by-section analysis
of §1026.32(b)(6)(i) below.

prepayment penalty incurred by the
consumer if the consumer refinances an
existing mortgage loan with the current
holder of the existing loan, a servicer
acting on behalf of the current holder,
or an affiliate of either.136 Proposed
§1026.32(b)(1)(vi) in the Bureau’s 2012
HOEPA Proposal republished the
Board’s proposed § 226.32(b)(1)(vi),
except that it would have replaced a
cross-reference to the Board’s proposed
definition of prepayment penalty for
qualified mortgages (i.e., the Board’s
proposed § 226.43(b)(10)) with a cross-
reference to the definition of
prepayment penalty for closed-end
credit transactions in proposed
§1026.32(b)(8)(i).13” The Bureau did not
receive any comments specifically in
response to proposed § 1026.32(b)(1)(vi).

Proposed § 1026.32(b)(1)(vi) is being
adopted, substantially as proposed in
the 2011 ATR and 2012 HOEPA
Proposals, in § 1026.32(b)(1)(vi) in the
2013 ATR Final Rule, with only minor
changes for clarity. As noted in the
preamble to the 2013 ATR Final Rule,
the Bureau believes that it is appropriate
for § 1026.32(b)(1)(vi) to apply to the
current holder of the existing mortgage
loan, the servicer acting on behalf of the
current holder, or an affiliate of either
(i.e., and not to the creditor that
originally made the loan, if that creditor
no longer holds the loan). The entities
that are listed in §1026.32(b)(1)(vi) are
the entities that would refinance the
transaction and, as a practical matter,
gain from the prepayment penalties on
the previous transaction. Accordingly,
the Bureau is invoking its exception and
adjustment authority under TILA
section 105(a) with respect to the
provision. The Bureau believes that
adjusting the statutory language will
more precisely target the entities in the
current market environment that would
benefit from refinancing loans with
prepayment penalties, more effectively
deter loan flipping to collect
prepayment penalties, and help
preserve consumers’ access to safe,
affordable credit. It also will lessen the
compliance burden on other entities
that lack an incentive for loan flipping,
such as a creditor that originated the
existing loan but no longer holds the
loan. For these reasons, the Bureau
believes that use of its exception and
adjustment authority is necessary and
proper under TILA section 105(a) to
effectuate the purposes of and facilitate
compliance with TILA.

136 See 76 FR 27390, 27405, 27481 (May 11,
2011).

137 As already noted, the Bureau is finalizing
proposed § 1026.32(b)(8)(i) as § 1026.32(b)(6)(i) in
the 2013 ATR Final Rule. See the section-by-section
analysis for proposed § 1026.32(b)(6)(i), below.
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32(b)(2)
Proposed Provisions Not Adopted

As noted in the section-by-section
analysis of § 1026.32(b)(1)(ii) above,
section 1431(c) of the Dodd-Frank Act
amended TILA to require the inclusion
in points and fees for high-cost
mortgages (and qualified mortgages) of
all compensation paid directly or
indirectly by a consumer or a creditor to
a “‘mortgage originator.” As also noted
above, the Board’s 2011 ATR Proposal
proposed to implement this statutory
change in proposed § 226.32(b)(1)(ii)
utilizing the term “loan originator,” as
defined in existing § 1026.36(a)(1),
rather than the statutory term ‘“mortgage
originator.” 138 In turn, the Board
proposed new § 226.32(b)(2) to exclude
from points and fees compensation paid
to certain categories of persons
specifically excluded from the
definition of “mortgage originator” in
amended TILA section 103, namely
employees of a retailer of manufactured
homes under certain circumstances,
certain real estate brokers, and
servicers.139 The Bureau’s proposed
§1026.32(b)(2) republished the Board’s
proposed § 226.32(b)(2), with certain
terminology changes to reflect the scope
of transactions covered by § 1026.32,
rather than only § 1026.43, as in the
Board’s proposal. The Bureau received
numerous comments concerning
proposed § 1026.32(b)(2). These
comments are discussed in the section-
by-section analysis of § 1026.32(b)(1)(ii)
above. Instead, the Bureau finalizes the
definition of points and fees for HELOCs
in § 1026.32(b)(2).

Points and Fees for HELOCs

As discussed in the section-by-section
analysis of § 1026.32(a) above, TILA
section 103(bb)(1)(A) as amended by the
Dodd-Frank Act provides that a “high-
cost mortgage”” may include an open-
end credit plan secured by a consumer’s
principal dwelling. Section 1431(c) of
the Dodd-Frank Act, in turn, amended
TILA by adding new section 103(bb)(5),
which specifies how to calculate points
and fees for HELOCs. Unlike TILA’s pre-
existing points and fees definition for
closed-end credit transactions, which
enumerates six specific categories of
items that creditors must include in
points and fees, the points and fees
provision for HELOCs simply provides
that points and fees for open-end credit
plans are calculated by adding “the total
points and fees known at or before
closing, including the maximum

138 See 76 FR 27390, 27402-04, 27481, 27488—89
(May 11, 2011).
139 See id. at 27405-06, 27481.

prepayment penalties that may be
charged or collected under the terms of
the credit transaction, plus the
minimum additional fees the consumer
would be required to pay to draw down
an amount equal to the total credit
line.” Thus, apart from identifying (1)
maximum prepayment penalties and (2)
fees to draw down an amount equal to
the total credit line, the Dodd-Frank Act
did not enumerate the specific items
that should be included in “total points
and fees” for HELOCs.

For clarity and to facilitate
compliance, the 2012 HOEPA Proposal
would have implemented TILA section
103(bb)(5) in §1026.32(b)(3) (i.e.,
separately from closed-end points and
fees) and would have defined points
and fees for HELOCs to include the
following categories of charges: (1) Each
item required to be included in points
and fees for closed-end credit
transactions under § 1026.32(b)(1), to
the extent applicable in the open-end
credit context; (2) certain participation
fees that the creditor may impose on a
consumer in connection with an open-
end credit plan; and (3) the minimum
fee the creditor would require the
consumer to pay to draw down an
amount equal to the total credit line.
Each of these items, along with certain
modifications adopted in the final rule
in response to comments received, is
discussed below.

32(b)(2)()

Proposed §1026.32(b)(3)(i) would
have provided that all items included in
the finance charge under § 1026.4(a) and
(b), except interest or the time-price
differential, must be included in points
and fees for open-end credit plans, to
the extent such items are payable at or
before account opening. This provision
generally would have mirrored
proposed § 1026.32(b)(1)(i) for closed-
end credit transactions, with the
following differences.

First, proposed § 1026.32(b)(3)(i)
would have specified that the items
included in the finance charge under
§1026.4(a) and (b) must be included in
points and fees only if they are payable
at or before account opening. Proposed
comment 32(b)(3)(i)-1 would have
clarified that this provision was
intended to address the potential
uncertainty that could arise from the
fact that certain charges included in the
finance charge under § 1026.4(a) and (b)
are transaction costs unique to HELOCGCs
that often may not be known at account
opening. Proposed comment 32(b)(3)(i)-
1 thus would have explained that
charges payable after the opening of a
HELOGC, for example minimum monthly
finance charges and service charges

based either on account activity or
inactivity, need not be included in
points and fees for HELOCs, even if they
are included in the finance charge under
§1026.4(a) and (b). Transaction fees
generally are also not included in points
and fees for HELOCs, except as
provided in proposed
§1026.32(b)(3)(vi).

Second, in contrast to proposed
§1026.32(b)(1)(i) for closed-end credit
transactions, proposed § 1026.32(b)(3)(i)
for HELOCs would not have addressed
the more inclusive definition of the
finance charge proposed in the Bureau’s
2012 TILA-RESPA Integration Proposal.
Such language was unnecessary in the
open-end credit context, because the
Bureau’s 2012 TILA-RESPA Proposal
proposed to adopt the more inclusive
finance charge only for closed-end
credit transactions.

Third, the Bureau would have omitted
from proposed § 1026.32(b)(3)(i) as
unnecessary the exclusion from points
and fees set forth in amended TILA
section 103(bb)(1)(C) for premiums or
guaranties for government-provided or
certain PMI premiums. The Bureau
understands that such insurance
products, which are designed to protect
creditors originating loans with high
loan-to-value ratios, are normally
inapplicable in the context of HELOCs.

The Bureau received several
comments concerning proposed
§1026.32(b)(3)(i). One industry
commenter expressed concern that the
different formulation of proposed
§1026.32(b)(1)(i) for closed-end credit
transactions and proposed
§1026.32(b)(3)(i) for HELOCSs reflected a
substantive difference in the approach
to points and fees in the closed- and
open-end credit contexts. A consumer
group commenter urged the Bureau to
coordinate the closed- and open-end
points and fees definitions to establish
a clear and consistent rule in both
contexts for when charges must be
included in the calculation (i.e.,
whether points and fees includes any
charges in connection with the
transaction, charges “payable” at or
before consummation or account
opening, or charges ‘“known” at or
before consummation or account
opening). Finally, the Bureau received
one comment suggesting that it
incorporate TILA section 103(bb)(1)(C)
concerning mortgage insurance
premiums into the points and fees
definition for HELOCs as a prophylactic
measure, even though such products
typically are not associated with open-
end credit plans.

The Bureau finalizes § 1026.32(b)(3)(i)
substantially as proposed, in
§1026.32(b)(2)(i). However, the Bureau
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omits the proposed reference to charges
“payable” at or before account opening.
As discussed in the section-by-section
analysis of § 1026.32(b)(1) above, the
final rule instead clarifies that each of
the charges in the points and fees
calculation for HELOCs must be
included (as under final §1026.32(b)(1)
for closed-end credit transactions) only
if it is “known” at or before account
opening. The result of this change is
consistency between the final rules for
points and fees in § 1026.32(b)(1) for
closed-end credit and § 1026.32(b)(2) for
HELOCGs. In addition, as suggested by
one commenter, the Bureau is
incorporating TILA’s provisions
concerning mortgage insurance
premiums into the definition of points
and fees for HELOCs in
§1026.32(b)(2)(i)(B) and (C).

32(b)(2)(A)(B)

The Bureau adopts
§1026.32(b)(2)(i)(B) in the final rule to
clarify that government mortgage
insurance premiums and guarantees are
excluded from points and fees for
HELOC:s, just as they are from points
and fees for closed-end credit
transactions. Thus, § 1026.32(b)(2)(i)(B)
for HELOCs mirrors § 1026.32(b)(1)(i)(B)
as adopted in the 2013 ATR Final Rule
for closed-end credit transactions, and
comment 32(b)(2)(i)(B) cross-references
comment 32(b)(1)(1)(B) for further
guidance. The Bureau’s 2012 HOEPA
Proposal would not have incorporated
this provision of TILA into the
definition of points and fees for
HELOCGs. However, upon further
consideration, the Bureau believes that
even if such mortgage insurance is not
common for HELOCs, it is useful to
exclude these types of premiums and
guarantees from the points and fees
definition to accommodate the
possibility of this product developing
for HELOCs. Additionally, to ease
compliance, the Bureau believes it is
desirable for the definition of points and
fees for closed-end credit transactions
and HELOGs to be parallel to the
greatest extent practicable. Accordingly,
the Bureau interprets TILA section
103(bb)(5) as containing an exclusion
for government premiums and
guarantees that is parallel to that for
closed-end transactions, and is
exercising its authority under TILA
section 103(bb)(4)(G) to ensure
consistent treatment.

32(b)(2)(1)(C)

The Bureau adopts
§1026.32(b)(2)(i)(C) in the final rule to
clarify that PMI premiums are excluded
from points and fees for HELOCs to the
same extent that they are excluded from

points and fees for closed-end credit
transactions. Thus, §1026.32(b)(2)(1)(C)
for HELOCSs mirrors § 1026.32(b)(1)(i)(C)
as adopted in the 2013 ATR Final Rule
for closed-end credit transactions, and
comment 32(b)(2)(i)(C) cross-references
comments 32(b)(1)(1)(C)-1 and -2 for
further guidance. The Bureau’s 2012
HOEPA Proposal would not have
incorporated this provision of TILA into
the definition of points and fees for
HELOCs. However, upon further
consideration, the Bureau believes that
even if such mortgage insurance is not
common for HELOCs, it is useful to
include it in the points and fees
definition, as noted above. For the same
reasons discussed above in connection
with government premiums, the Bureau
interprets TILA section 103(bb)(5) as
containing an exclusion for PMI
premiums that is parallel to that for
closed-end transactions, and is
exercising its authority under TILA
section 103(bb)(4)(G) to ensure
consistent treatment.

32(b)(2)(1)(D)

As discussed in the section-by-section
analysis of § 1026.32(b)(1)(i)(D) above,
amended TILA section 103(bb)(1)(A)(ii)
excludes from points and fees for high-
cost mortgages bona fide third-party
charges not retained by the creditor,
mortgage originator or an affiliate of
either. The proposal would have
implemented this provision for both
closed- and open-end credit transactions
in proposed § 1026.32(b)(5)(i), with a
cross-reference to § 1026.36(a)(1) for the
definition of loan originator.140
Proposed § 1026.32(b)(5)(i) would have
specified, however, that “loan
originator” as used in that provision
meant a loan originator as that term is
defined in §1026.36(a)(1),
notwithstanding § 1026.36(f). The
Bureau believed that such a clarification
was necessary for HELOCs because
originators of open-end credit plans are
not, strictly speaking, “mortgage
originators” as that term is defined in
amended TILA section 103. TILA
section 103(cc)(2)(A) defines a mortgage
originator as a person that performs
specific activities with respect to a
“residential mortgage loan,” and TILA
section 103(cc)(5) excludes consumer
credit transactions under an open-end
credit plan from the definition of
residential mortgage loan. Thus, on its
face, TILA section 103(bb)(1)(A)(ii)
could be read not to exclude from points

140 jke the Board’s proposed § 226.43(e)(3)(ii), 76

FR 27390, 27465, 27485 (May 11, 2011), the
Bureau’s proposed § 1026.32(b)(5)(i) would have
used the term “loan originator’ rather than
“mortgage originator” for consistency within
Regulation Z.

and fees bona fide third-party charges
not retained by an originator of an
HELOC. As stated in the proposal, the
Bureau believes bona fide third-party
charges not retained by a loan originator
should be excluded from points and fees
whether the originator is originating a
closed- or open-end credit transaction.
Accordingly, proposed § 1026.32(b)(5)(i)
stated that, for purposes of
§1026.32(b)(5)(i), the term ‘“‘loan
originator’” means a loan originator as
that term is defined in § 1026.36(a)(1)
(i.e., in general, an originator of any
consumer mortgage credit transaction)
notwithstanding § 1026.36(f), which
otherwise limits the term “loan
originator” to persons originating
closed-end credit transactions.

The Bureau did not receive any
comments concerning its proposal to
treat originators of HELOCs and
originators of closed-end credit
transactions equally for purposes of the
bona fide third-party charge exclusion
from points and fees. Thus, the Bureau
finalizes the provision substantially as
proposed. However, in light of the fact
that the Bureau is adopting the bona
fide third-party charge exclusion for
closed-end credit transactions in
§1026.32(b)(1)(1)(D) in the 2013 ATR
Final Rule (i.e., rather than in
§1026.32(b)(5)(i) for both closed- and
open-end credit transactions, as
proposed), the Bureau adopts a separate
exclusion for HELOGs in
§1026.32(b)(2)(i)(D) of the 2013 HOEPA
Final Rule, which mirrors the provision
for closed-end credit transactions. Thus,
the final rule for HELOCs reflects the
fact that mortgage insurance premiums,
certain real estate-related charges, and
certain credit insurance premiums may
sometimes be included in points and
fees for HELOCs according to the
specific requirements in
§1026.32(b)(2)(i)(C), (ii), and (iii), even
if those charges might otherwise have
been excluded from points and fees as
bona fide third-party charges.

32(b)(2)(i)(E) and (F)

As discussed in the section-by-section
analysis of § 1026.32(b)(1)(i)(E) and (F)
above, section 1431(d) of the Dodd-
Frank Act added new section 103(dd) to
TILA, which permits a creditor to
exclude from the points and fees
calculation for high-cost mortgages, if
certain conditions are met, either: (1) Up
to two bona fide discount points (TILA
section 103(dd)(1)), or (2) up to one
bona fide discount point (TILA section
103(dd)(2)). The 2012 HOEPA Proposal
would have implemented these bona
fide discount point provisions for both
closed- and open-end credit transactions
in §1026.32(b)(5)(ii)(A) (exclusion of up
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to two discount points) and (B)
(exclusion of up to one discount point).
Proposed § 1026.32(b)(5)(ii)(A) and
(B) are being adopted in the 2013 ATR

Final rule as §1026.32(b)(1)(i)(E) and
(F), respectively, as carve-outs in the
finance charge prong of closed-end
points and fees for closed-end credit
transactions. Thus, the Bureau adopts
§1026.32(b)(2)(1)(E) and (F) to provide
for the exclusion of up to two bona fide
discount points from the points and fees
calculation for HELOCs. The Bureau
notes that it did not receive any
comments specifically concerning the
application of the bona fide discount
point exclusion to HELOCGs. Thus, as
adopted, the bona fide discount point
exclusions for HELOCs mirror
§1026.32(b)(1)(i)(E) and (F) for closed-
end credit transactions, and comments
32(b)(2)(1)(E)-1 and 32(b)(2)(1)(F)-1
cross-reference the commentary to those
provisions for additional guidance.

32(b)(2)(ii)

The Bureau’s proposal did not
include in the calculation of points and
fees for HELOCs compensation paid to
originators of open-end plans. As
discussed above in the section-by-
section analysis of § 1026.32(b)(1)(ii),
section 1431(c) of the Dodd-Frank Act
amended TILA section 103(aa)(4)(B) to
require mortgage originator
compensation to be included in the
existing calculation of points and fees.
At the same time, however, section 1401
of the Dodd-Frank Act amended TILA
section 103 to define a “mortgage
originator” as a person who undertakes
specified actions with respect to a
“residential mortgage loan application”
or in connection with a “residential
mortgage loan.” Section 1401 further
defined the term “residential mortgage
loan” to exclude a consumer credit
transaction under an open-end credit
plan. Given that the Dodd-Frank Act did
not specify in amended TILA section
103(bb)(5) concerning HELOCs that
compensation paid to originators of
open-end credit plans must be included
in the calculation of points and fees, the
Bureau believed that it was reasonable
to conclude that Congress did not
intend for such compensation to be
included. The Bureau believed that any
incentive to evade the closed-end, high-
cost mortgage points and fees threshold
by structuring a transaction as a HELOC
could be addressed through the
prohibition in TILA against structuring
a transaction as an open-end credit plan
to evade HOEPA. See TILA section
129(r); § 1026.34(b), below.

The Bureau did not propose to
include loan originator compensation in
points and fees for HELOCs, but the

Bureau noted that amended TILA
section 103(bb)(4)(G) grants the Bureau
authority to include in points and fees
such other charges that it determines to
be appropriate. The Bureau thus
requested comment on the proposed
definition of points and fees for
HELOCGs, including on whether any
additional fees should be included in
the definition. In particular, the Bureau
requested comment on whether
compensation paid to originators should
be included in the calculation of points
and fees for HELOCs. The Bureau
recognized that neither TILA nor
Regulation Z currently addresses
compensation paid to originators of
HELOCs and accordingly requested
comment on the operational issues that
would be entailed in tracking such
compensation for inclusion in the
points and fees calculation. The Bureau
also requested comment on whether the
guidance and examples set forth in
proposed § 1026.32(b)(1)(ii) and
comments 32(b)(1)(ii)-1 and -2
concerning closed-end loan originator
compensation would provide sufficient
guidance to creditors calculating such
compensation for HELOCs, or whether
additional or different guidance would
be of assistance in the open-end context.

The Bureau received comments from
both industry and consumer groups
concerning its proposal to omit loan
originator compensation from points
and fees for HELOGCs. Industry
commenters supported the exclusion,
with some arguing (as discussed in the
section-by-section analysis above) that
the exclusion should be extended to
closed-end credit transactions.
Consumer groups strongly objected to
the Bureau’s proposed exclusion of
compensation to originators of HELOCs
on the grounds that it would perpetuate
an unwarranted distinction between
closed- and open-end credit for
purposes of HOEPA coverage, when
Congress clearly intended that HELOCs
be covered by HOEPA and subject to the
same protections as closed-end credit
transactions, including the provisions
that the Dodd-Frank added to address
perceived abuses in loan originator
compensation. Consumer groups
similarly argued that the Bureau’s
proposal to rely on the anti-structuring
provision in § 1026.34(b) was
‘“‘dangerously naive.” No commenters
provided information concerning the
operational burdens that HELOC
creditors might face in tracking loan
originator compensation, or on whether
closed-end guidance for calculating loan
originator compensation would be
sufficient to provide guidance to HELOC
creditors.

As discussed in the section-by-section
analysis of § 1026.32(b)(1)(ii), the
Bureau is adopting in the 2013 ATR
Final Rule a requirement to include in
points and fees compensation paid to
loan originators, and is providing
guidance for determining what types of
compensation, and how much
compensation, needs to be included.
The Bureau is persuaded that requiring
loan originator compensation to be
included in points and fees for closed-
end credit, while exempting it for open-
end credit, could lead to undesirable
results, such as creditors steering
consumers to open-end credit where a
closed-end product would be more
appropriate. Accordingly, the Bureau is
adopting in the final rule a requirement
that creditors include compensation
paid to originators of open-end credit
plans, to the same extent that such
compensation is required to be included
for closed-end credit transactions.

To provide the public with an
additional opportunity to give feedback
concerning what further guidance may
be needed to calculate and include loan
originator compensation for open-end
credit in points and fees, the Bureau is
soliciting comment on this issue in the
concurrent proposal that is being
published today.

32(b)(2)(iii)

Proposed § 1026.32(b)(3)(ii) would
have provided for the inclusion in
points and fees for HELOCs of the real
estate-related charges listed in
§1026.4(c)(7) (other than amounts held
for future payment of taxes) payable at
or before account opening. However,
any such charge would have been
excluded from points and fees if it is
reasonable, the creditor receives no
direct or indirect compensation in
connection with the charge, and the
charge is not paid to an affiliate of the
creditor. Proposed § 1026.32(b)(3)(ii)
thus would have mirrored proposed
§1026.32(b)(1)(iii) concerning the
inclusion of such charges in points and
fees for closed-end credit transactions.
Proposed comment 32(b)(3)(ii)-1 would
have cross-referenced proposed
comment 32(b)(1)(iii)-1 for guidance
concerning the inclusion in points and
fees of items listed in § 1026.4(c)(7). The
Bureau did not receive any comments
specifically addressing proposed
§1026.32(b)(3)(ii) or its related
commentary. The Bureau thus finalizes
these provisions as proposed in
§1026.32(b)(2)(iii).

32(b)(2)(iv)

Proposed § 1026.32(b)(3)(iii) would
have provided for the inclusion in
points and fees for HELOCs of



6912

Federal Register/Vol. 78, No. 21/Thursday, January 31, 2013/Rules and Regulations

premiums or other charges payable at or
before account opening for any credit
life, credit disability, credit
unemployment, or credit property
insurance, or any other life, accident,
health, or loss-of-income insurance, or
any payments directly or indirectly for
any debt cancellation or suspension
agreement or contract. Proposed
§1026.32(b)(3)(iii) thus would have
mirrored proposed § 1026.32(b)(1)(iv)
concerning the inclusion of such
charges for closed-end credit
transactions. Proposed comment
32(b)(3)(iii)—1 would have cross-
referenced proposed comments
32(b)(1)(iv)-1 and -2 for guidance
concerning the inclusion in points and
fees of premiums for credit insurance
and debt cancellation or suspension
coverage.

The Bureau received few comments
specifically addressing proposed
§1026.32(b)(3)(iii) or its related
commentary. The comments argued that
the Bureau should specify, as for closed-
end points and fees, that hazard
insurance premiums are excluded in all
cases for HELOCs because they are
payable in a comparable cash
transaction. For the reasons discussed in
the section-by-section analysis of
closed-end points and fees, the Bureau
disagrees and notes that the final rule
includes hazard insurance premiums
unless they are solely for the benefit of
the consumer. The Bureau thus finalizes
proposed § 1026.32(b)(3)(iii) and its
related commentary generally as
proposed, as § 1026.32(b)(2)(iv). The
Bureau adds a new cross-reference to
comment 32(b)(1)(iv)-3, which is being
adopted in the 2013 ATR Final Rule.
Comment 32(b)(1)(iv)-3 provides
clarification concerning treatment of
premiums solely for the benefit of the
consumer.

32(b)(2)(v)

Proposed § 1026.32(b)(3)(iv) would
have provided for the inclusion in
points and fees for HELOCs the
maximum prepayment penalty that may
be charged or collected under the terms
of the plan. This provision would have
mirrored proposed § 1026.32(b)(1)(v)
concerning the inclusion of maximum
prepayment penalties for closed-end
credit transactions, except that proposed
§1026.32(b)(3)(iv) would have cross-
referenced the definition of prepayment
penalty provided for HELOCs in
proposed § 1026.32(b)(8)(ii).

The Bureau did not receive any
comments specifically addressing
proposed § 1026.32(b)(3)(iv). The
Bureau thus finalizes this provision
generally as proposed, as
§1026.32(b)(2)(v). The Bureau replaces

the proposed cross-reference to
§1026.32(b)(8)(ii) with a cross-reference
to §1026.32(b)(6)(ii), where the
definition of prepayment penalty for
HELOC:s is being finalized.

32(b)(2)(vi)

As discussed in the section-by-section
analysis of § 1026.32(b)(1)(vi) above,
section 1431(c) of the Dodd-Frank Act
amended TILA to add new TILA section
103(bb)(4)(F) to the general definition of
points and fees. TILA section
103(bb)(4)(F) requires the inclusion in
points and fees of all prepayment fees
or penalties that are incurred by the
consumer if the loan refinances a
previous loan made or currently held by
the same creditor or an affiliate of the
creditor. The HOEPA Proposal would
not have included this item in its
enumerated list of points and fees for
HELOCs. However, proposed comment
32(b)(8)-2 would have aligned the
treatment of closed-end and open-end
credit transactions by clarifying that for
HELOCs, the term “prepayment
penalty” includes a charge imposed if
the consumer terminates the plan in
connection with obtaining a new loan or
plan with the current holder of the
existing plan, a servicer acting on behalf
of the current holder, or an affiliate of
either.

Upon further reflection, the Bureau
believes that it is preferable to align the
list of items in § 1026.32(b)(2) that
should be included in points and fees
for HELOCs with that for closed-end
credit transactions in §1026.32(b)(1). As
a result, the Bureau is including the
guidance contained in proposed
comment 32(b)(8)-2 in
§1026.32(b)(2)(vi). Section
1026.32(b)(2)(vi) includes a requirement
that the creditor include in points and
fees for HELOCs the total prepayment
penalty, as defined in § 1026.32(b)(6)(ii),
incurred by the consumer if the
consumer refinances an existing closed-
end credit transaction with an open-end
credit plan, or terminates an existing
open-end credit plan in connection with
obtaining a new open-end credit
transaction, with the current holder of
the existing plan, a servicer acting on
behalf of the current holder, or an
affiliate of either.

32(b)(2)(vii)

Proposed §1026.32(b)(3)(v) would
have provided for the inclusion in
points and fees for HELOCs of “any fees
charged for participation in an open-end
credit plan, as described in
§1026.4(c)(4), whether assessed on an
annual or other periodic basis.” In the
proposal, the Bureau noted that the fees
described in § 1026.4(c)(4) (i.e., fees

charged for participation in a credit
plan) are excluded from the finance
charge, and thus would not otherwise
have been included in points and fees
for HELOCs under proposed
§1026.32(b)(3)(i). The Bureau believed,
however, that such fees should be
included in points and fees for HELOCs
because creditors extending HELOCs
may commonly impose such fees on
consumers as a pre-condition to
maintaining access to the plans, and
because the Bureau believed that
creditors generally could calculate at
account opening the amount of
participation charges that the consumer
would be required to pay to maintain
access for the life of the plan.

Proposed comment 32(b)(3)(v)-1 thus
would have clarified that
§1026.32(b)(3)(v) requires the inclusion
in points and fees of annual fees or
other periodic maintenance fees that the
consumer must pay to retain access to
the open-end credit plan, as described
in §1026.4(c)(4). The comment would
have clarified that, for purposes of the
points and fees test, a creditor should
assume that any annual fee is charged
each year for the original term of the
plan. Thus, for example, if the terms of
a home-equity line of credit with a ten-
year term require the consumer to pay
an annual fee of $50, the creditor would
be required to include $500 in
participation fees in its calculation of
points and fees.

The Bureau requested comment on
the inclusion of fees described in
§ 1026.4(c)(4) in points and fees for
HELOCs, including on whether
additional guidance was needed
concerning how to calculate such fees
for plans that do not have a definite
plan length.

The Bureau received several
comments from industry concerning the
proposed inclusion of participation fees
in points and fees for HELOCs. Several
commenters expressed concern that the
definition would disproportionately
impact HELOCs with lower
commitment amounts and therefore
adversely affect the availability of such
products. Commenters also stated that
TILA’s statutory language did not
support the inclusion of participation
fees in points and fees if the creditor
waives the fees dependent on the
consumer’s use of the credit plan, such
as if the consumer carries an
outstanding balance or if the line has
been used during the year. Commenters
observed that these conditions cannot
be known at account opening, thus the
amount of participation charge to be
included in points and fees over the
term of the HELOC cannot be known at
account opening. Commenters suggested
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various alternatives for including
participation fees in points and fees for
HELOCGS, such as requiring the fees to be
included only if they are payable at or
before account opening, or requiring
them to be included only for the first
three years of the account (after which
the consumer could close the account
without facing a prepayment penalty if
the consumer objected to paying the
fee). No commenters provided any
suggestions for calculating the amount
of participation fees to be included in
points and fees for a HELOC without a
specified account termination date.

The Bureau adopts this provision as
§1026.32(b)(2)(vii) with the limitation
that creditors must include only those
participation charges that are payable
before or at account opening. The
Bureau expects that this approach will
provide a workable rule for creditors
opening HELOCs with participation
charges that may be waived depending
on a consumer’s use of the account, as
well as for HELOCs without a specified
account termination date.

32(b)(2)(viii)

As noted above, new TILA section
103(bb)(5) specifies, in part, that the
calculation of points and fees for
HELOCs must include “the minimum
additional fees the consumer would be
required to pay to draw down an
amount equal to the total credit line.”
The Bureau proposed to implement this
requirement in § 1026.32(b)(3)(vi).
Specifically, proposed
§1026.32(b)(3)(vi) would have provided
for inclusion in the calculation of points
and fees for HELOCs any transaction
fee, including any minimum fee or per-
transaction fee, that would be charged
for a draw on the credit line. Proposed
§1026.32(b)(3)(vi) would have clarified
that a transaction fee that is assessed
when a consumer draws on the credit
line must be included in points and fees
whether or not the consumer draws the
entire credit line. In the proposal, the
Bureau noted its belief that any
transaction fee that would be charged
for a draw on the credit line would
include any transaction fee that would
be charged to draw down an amount
equal to the total credit line.

The Bureau interprets the requirement
in amended TILA section 103(bb)(5) to
include the “minimum additional fees”
that will be imposed on the consumer
to draw an amount of credit equal to the
total credit line as requiring creditors to
assume that a consumer will make at
least one such draw during the term of
the credit plan. The Bureau recognizes
that creditors will not know at account
opening how many times (if ever) a
consumer will draw the entire amount

of the credit line. For clarity and ease of
compliance, the Bureau interprets the
statute to require the creditor to assume
one such draw. Proposed comment
32(b)(3)(vi)—1 would have clarified this
requirement with an example. Proposed
comment 32(b)(3)(vi)-2 would have
clarified that, if the terms of the HELOC
permit a consumer to draw on the credit
line using either a variable- or fixed-rate
feature, proposed § 1026.32(b)(3)(vi)
requires the creditor to use the terms
applicable to the variable-rate feature for
determining the transaction fee that
must be included in the points and fees
calculation.

The Bureau solicited comment on the
requirement to include in points and
fees for HELOCs the charge assessed for
one draw of the total credit line, and on
whether additional guidance was
needed for HELOCs with a maximum
amount per draw. The Bureau did not
receive any comments specifically
addressing proposed § 1026.32(b)(3)(vi)
or its related commentary. The Bureau
thus finalizes these provisions as
proposed, but renumbers them in the
final rule as § 1026.32(b)(2)(viii) and
comments 32(b)(2)(viii)-1 and —2.

32(b)(3)
Definition of Bona Fide Discount Point

As discussed in the section-by-section
analysis of § 1026.32(b)(2) above, the
Bureau proposed to implement the
calculation of points and fees for
HELOCs in § 1026.32(b)(3). The Bureau
is finalizing the calculation of points
and fees for HELOCs in § 1026.32(b)(2).
Thus, the Bureau is adopting in
§1026.32(b)(3) the definition of bona
fide discount point. The Bureau
proposed to implement this definition
in § 1026.32(b)(5)(ii) in the 2012 HOEPA
Proposal.

The Dodd-Frank Act added TILA
sections 103(dd)(3) and (4) and
129C(b)(2)(C)(iii) and (iv) to provide the
same methodology for high-cost
mortgages and qualified mortgages,
respectively, for determining whether a
discount point is “bona fide”” and thus
excludable from points and fees.
Specifically, these sections provide that
a discount point is “bona fide” if (1) the
consumer knowingly pays it for the
purpose of reducing, and the point in
fact results in a bona fide reduction of,
the interest rate or time-price
differential applicable to the mortgage,
and (2) the amount of the interest rate
reduction purchased is reasonably
consistent with established industry
norms and practices for secondary
mortgage market transactions.

Under both the Board’s proposed
§226.43(e)(3)(iv) for qualified mortgages

and the Bureau’s proposed
§1026.32(b)(5)(ii) for high-cost
mortgages, a discount point would have
been ‘“‘bona fide” if it both (1) reduced
the interest rate or time-price
differential applicable to transaction
based on a calculation that was
consistent with established industry
practices for determining the amount of
reduction in the interest rate or time-
price differential appropriate for the
amount of discount points paid by the
consumer and (2) accounted for the
amount of compensation that the
creditor could reasonably expect to
receive from secondary market investors
in return for the transaction.
Specifically, proposed
§1026.32(b)(5)(ii)(C) in the 2012
HOEPA Proposal simply would have
cross-referenced proposed
§226.43(e)(3)(iv) as set forth in the
Board’s 2011 ATR Proposal for purposes
of determining whether a discount point
was “bona fide”” and excludable from
the high-cost mortgage points and fees
calculation.141 The Bureau noted in the
2012 HOEPA Proposal that it expected
to provide further clarification
concerning the exclusion of bona fide
discount points from points and fees for
qualified mortgages when it finalized
the Board’s 2011 ATR Proposal. In the
2012 HOEPA Proposal, the Bureau thus
stated that it would coordinate any such
clarification across the ATR and HOEPA
Final Rules.

The Bureau received several
comments concerning its proposed
definition of “bona fide discount point,”
all from industry commenters. The
comments generally repeated what
commenters had stated in response to
the Board’s 2011 ATR Proposal.
Specifically, commenters stated that the
proposed definition was both vague and
overly restrictive, and that the
secondary market does not create a
meaningful benchmark for whether the
amount of a given interest rate reduction
is “bona fide.” Some commenters
objected that they were not aware of
“established industry practices” related
to loan pricing and that pricing
strategies vary significantly from
creditor to creditor. For example, one
creditor’s “‘par rate” may be higher or
lower than another’s based on whether
the creditor absorbs secondary market
costs such as LLPAs and processing fees
or passes them on to the consumer.
Such factors could impact the creditor’s
discount point pricing. Certain other
commenters requested guidance for how
creditors making portfolio loans with
discount points could establish that the
discount point is “bona fide,” given that

141 See 76 FR 27390, 27485 (May 11, 2011).
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the proposed test would have been tied
to the secondary market.

As discussed at length in the Bureau’s
2013 ATR Final Rule, the Bureau is
adopting in that rulemaking a definition
of “bona fide discount point” with
certain modifications from what was
proposed in the 2011 ATR and 2012
HOEPA Final Rules. In brief, the Bureau
is removing the proposed requirement
that interest rate reductions take into
account secondary market
considerations. Instead, as revised,

§ 1026.32(b)(3) requires only that the
calculation of the interest rate reduction
be consistent with established industry
practices for determining the amount of
reduction in the interest rate or time-
price differential appropriate for the
amount of discount points paid by the
consumer. As noted in the 2013 ATR
Final Rule, the Bureau finds that
removing the secondary market
component of the “bona fide” discount
point definition is necessary and proper
under TILA section 105(a) to effectuate
the purposes of and facilitate
compliance with TILA. In particular, the
exception is necessary and proper to
permit creditors sufficient flexibility to
demonstrate that they are in compliance
with the requirement that discount
points are bona fide. These same
considerations regarding facilitating
compliance apply equally in the high-
cost mortgage context.

To further assist creditors in the bona
fide discount point calculation for high-
cost mortgages and qualified mortgages,
the Bureau is adopting in the 2013 ATR
Final Rule new comment 32(b)(3)-1,
which provides examples of methods
that a creditor can use to determine
whether a discount point is “bona fide.”
The examples are discussed in further
detail in the section-by-section analysis
of §1026.32(b)(4) in the ATR Final Rule.

32(b)(4)
Proposed Provision Not Adopted

Proposed §1026.32(b)(4) in the 2012
HOEPA Proposal would have excluded
from points and fees for HELOCs any
charge the creditor waived at or before
account opening, unless the creditor
could assess the charge after account
opening. Proposed comment 32(b)(4)-1
would have provided an example to
illustrate the rule. The Bureau received
several comments relating to whether
and when conditionally-waived closing
costs should be required to be included
in points and fees through the
prepayment penalty prong of the
calculation. The Bureau is addressing
issues concerning the treatment of
conditionally-waived, third-party
charges in the definition of prepayment

penalty, and therefore is not finalizing
proposed § 1026.32(b)(4). Public
comments regarding these charges are
addressed in the section-by-section
analysis of § 1026.32(b)(6) below.

Total Loan Amount for Points and Fees

As noted in the section-by-section
analysis of § 1026.32(a)(1)(ii) above, the
Bureau’s 2012 HOEPA Proposal
proposed for organizational purposes to
move (1) the existing definition of “total
loan amount” for closed-end credit
transactions from comment 32(a)(1)(ii)—
1 to proposed § 1026.32(b)(6)(i), and (2)
the examples showing how to calculate
the total loan amount for closed-end
credit transactions from existing
comment 32(a)(1)(ii)-1 to proposed
comment 32(b)(6)(i)—1. The Bureau also
proposed certain changes to the total
loan amount definition and commentary
for closed-end credit transactions, as
discussed below. Finally, the Bureau
proposed to define “total loan amount”
for HELOC:s in proposed
§1026.32(b)(6)(ii). The definition of
“total loan amount” is being finalized in
the 2013 ATR Final Rule. As adopted in
that rulemaking, the definitions and
accompanying guidance will appear in
§1026.32(b)(4) and comment
32(b)(4)(i)-1. Changes from what the
Bureau proposed in its 2012 HOEPA
Proposal are discussed below.

32(b)(4)(1)

As noted, the Bureau proposed to
move existing comment 32(a)(1)(ii)-1
concerning calculation of the “total loan
amount” for points and fees to proposed
§1026.32(b)(6)(i) and comment
32(b)(6)(i)-1 and to specify that the
calculation applies to closed-end credit
transactions. The Bureau also proposed
to amend the definition of “total loan
amount” so that the “amount financed,”
as calculated pursuant to § 1026.18(b),
would no longer be the starting point for
the total loan amount calculation. The
Bureau proposed this amendment both
because the Bureau believed that it
would streamline the total loan amount
calculation and because the Bureau
believed the revisions were sensible in
light of the more inclusive definition of
the finance charge proposed in the
Bureau’s 2012 TILA-RESPA Proposal.
In the preamble of the HOEPA proposal,
the Bureau noted that one effect of the
proposed more inclusive finance charge
generally could have been to reduce the
“amount financed” for many
transactions. The Bureau thus proposed
not to rely on the “amount financed”
calculation as the starting point for the
“total loan amount” in HOEPA. The
Bureau instead proposed to define “total
loan amount” as the amount of credit

extended at consummation that the
consumer is legally obligated to repay,
as reflected in the loan contract, less any
cost that is both included in points and
fees under § 1026.32(b)(1) and financed
by the creditor. Proposed comment
32(b)(6)(i)-1 would have provided an
example of the Bureau’s proposed “total
loan amount” calculation for closed-end
credit transactions.

The Bureau requested comment on
the appropriateness of its revised
definition of ‘“‘total loan amount,” and
particularly on whether additional
guidance was needed in light of the
prohibition against financing of points
and fees for high-cost mortgages.
Specifically, the Bureau noted that,
under the 2012 HOEPA Proposal,
financed points are relevant for two
purposes. First, financed points and fees
must be excluded from the total loan
amount for purposes of determining
whether a closed-end credit transaction
is covered by HOEPA under the points
and fees threshold. Second, if a
transaction is a high-cost mortgage
through operation of any of the HOEPA
triggers, the creditor is prohibited from
financing points and fees by, for
example, including points and fees in
the note amount or financing them
through a separate note. See the section-
by-section analysis of § 1026.34(a)(10)
below.

The 2012 HOEPA Proposal noted that,
notwithstanding HOEPA’s ban on the
financing of points and fees for high-
cost mortgages, for purposes of
determining HOEPA coverage (and thus
whether the ban applies) creditors
should be required to deduct from the
amount of credit extended to the
consumer any points and fees that the
creditor would finance if the transaction
were not subject to HOEPA.142 In this
way, the percentage limit on points and
fees for determining HOEPA coverage
would be based on the amount of credit
extended to the borrower without taking
into account any points and fees that
would (if permitted) be financed. The
preamble to the 2012 HOEPA Proposal
provided an example to illustrate how
the provisions concerning financed
points and fees in proposed
§§1026.32(b)(6)(i) and 1026.34(a)(10)
would have worked together.

The Bureau received numerous
comments concerning its proposed
amendment to the total loan amount
calculation for closed-end credit
transactions. The comments, from both
industry and consumer groups,

142 Calculating the total loan amount by
deducting financed points and fees from the
amount of credit extended to the consumer is
consistent with the existing total loan amount
calculation in current comment 32(a)(1)(ii)-1.
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generally requested that the calculation
be clarified prior to its finalization. The
Bureau received no comments seeking
further guidance or clarification
concerning the interaction of the total
loan amount calculation and the
prohibition against financing of points
and fees for high-cost mortgages.

After further consideration, the
Bureau has determined not to adopt at
this time the proposed revisions to the
total loan amount calculation for closed-
end credit transactions. The Bureau
notes that it likely will revisit this
subject when it issues a final rule
concerning the proposed more inclusive
finance charge. Thus, the Bureau adopts
the total loan amount definition for
closed-end credit transactions as
separately finalized in connection with
the 2013 ATR Final Rule. As finalized
therein, the total loan amount for a
closed-end credit transaction is
calculated consistently with existing
comment 32(a)(1)(ii)-1, except that the
Bureau is adopting certain clarifications
to reflect the operation of other, new
provisions under TILA. For example,
the total loan amount calculation
examples, which discuss whether and
when to subtract financed points and
fees from the amount financed, are
revised so that they no longer refer to
the financing of credit life insurance,
because the financing of most such
insurance is prohibited under TILA
section 129C(d).

32(b)(4)(ii)

Proposed § 1026.32(b)(6)(ii) in the
2012 HOEPA Proposal would have
provided that the “total loan amount”
for a HELOC is the credit limit for the
plan when the account is opened. The
Bureau requested comment as to
whether additional guidance was
needed concerning the “‘total loan
amount”’ for HELOCs. The Bureau
received no comments concerning
proposed § 1026.32(b)(6)(ii) and
finalizes it in this rulemaking, as
§1026.32(b)(4)(ii).

32(b)(5)

The 2012 HOEPA Proposal would
have re-numbered existing
§1026.32(b)(2) defining the term
“affiliate’” as § 1026.32(b)(7) for
organizational purposes. The Bureau
received no comments on this
provision. The Bureau finalizes this
organizational change in the 2013 ATR
Final Rule, by re-numbering existing
§1026.32(b)(2) as § 1026.32(b)(5).

32(b)(6)

HOEPA'’s Current Approach to
Prepayment Penalties

Existing § 1026.32 addresses
prepayment penalties in § 1026.32(d)(6)
and (7). Existing § 1026.32(d)(6) has
implemented TILA section 129(c)(1) by
defining the term “prepayment penalty
for high-cost mortgages as a penalty for
paying all or part of the principal before
the date on which the principal is due,
including by computing a refund of
unearned scheduled interest in a
manner less favorable than the actuarial
method, as defined by section 933(d) of
the Housing and Community
Development Act of 1992. Existing
§1026.32(d)(7) has implemented TILA
section 129(c)(2) by specifying when a
creditor historically has been permitted
to impose a prepayment penalty in
connection with a high-cost mortgage.
Prior to the Dodd-Frank Act, the
substantive limitations on prepayment
penalties in TILA section 129(c)(1) and
(2) were the only statutorily-prescribed
limitations on prepayment penalties in
TILA, other than certain disclosure
requirements set forth in TILA section
128(a)(11) and (12).143

The Dodd-Frank Act’s Amendments to
TILA Relating to Prepayment Penalties

As discussed in the 2012 HOEPA
Proposal, sections 1431 and 1432 of the
Dodd-Frank Act (high-cost mortgages)
and section 1414 of the Dodd-Frank Act
(qualified mortgages) amended TILA to
further restrict (and often prohibit)
prepayment penalties in dwelling-
secured credit transactions. The Dodd-
Frank Act restricted prepayment
penalties in three main ways.

Qualified Mortgages. First, as
discussed in the 2013 ATR Final Rule,
the Dodd-Frank Act added to TILA new
section 129C(c)(1) relating to qualified
mortgages, which generally provides
that a residential mortgage loan (i.e., in
general, a closed-end, dwelling-secured
credit transaction) may include a
prepayment penalty only if it: (1) Is a
qualified mortgage (as the Bureau is
defining that term in § 1026.43(e)(2),
(e)(4), and (f)), (2) has an APR that
cannot increase after consummation,
and (3) is not a higher-priced mortgage

’

143 Existing § 1026.35(b)(2) restricts prepayment
penalties for higher-priced mortgage loans in much
the same way that existing § 1026.32(d)(6) and (7)
restricts such penalties for high-cost mortgages, but
§1026.35(b)(2) was adopted before the specific
prohibitions contained in the Dodd-Frank Act were
enacted. The Bureau’s Escrows Final Rule is
removing the restriction in § 1026.35(b)(2), in any
event, in light of the broader prepayment penalty
regulations being adopted both in this rulemaking
and the 2013 ATR Final Rule.

loan as defined in § 1026.35(a).144
Under amended TILA section
129C(c)(3), moreover, even loans that
meet the statutorily-prescribed criteria
just described (i.e., fixed-rate, non-
higher-priced qualified mortgages) may
not include prepayment penalties that
exceed three percent, two percent, and
one percent of the amount prepaid
during the first, second, and third years
following consummation, respectively
(or any prepayment penalty after the
third year following consummation).145

High-Cost Mortgages. Second, as
discussed above in the section-by-
section analysis of § 1026.32(a)(1)(iii),
amended TILA section 103(bb)(1)(A)(iii)
provides that any closed- or open-end
consumer credit transaction secured by
a consumer’s principal dwelling (other
than a reverse mortgage transaction)
with a prepayment penalty in excess of
2 percent of the amount prepaid or
payable more than 36 months after
consummation or account opening is a
high-cost mortgage subject to §§1026.32
and 1026.34. Under amended TILA
section 129(c)(1), in turn, high-cost
mortgages are prohibited from having a
prepayment penalty.

Prepayment Penalty Inclusion in
Points and Fees. Third, both qualified
mortgages and most closed-end credit
transactions and HELOG:s secured by a
consumer’s principal dwelling are
subject to additional limitations on
prepayment penalties through the
inclusion of prepayment penalties in the
definition of points and fees for both
qualified mortgages and high-cost
mortgages. See the section-by-section
analysis of § 1026.32(b)(1)(v)—(vi) and
(b)(2)(v)—(vi) above. See also the section-
by-section analysis of
§§1026.32(b)(1)(v)—(vi) and .43(e)(3) in
the Bureau’s 2013 ATR Final Rule
(discussing the inclusion of prepayment
penalties in the points and fees
calculation for qualified mortgages
pursuant to TILA section
129C(b)(2)(A)(vii) and noting that most
qualified mortgage transactions may not
have total points and fees that exceed
three percent of the total loan amount).

Taken together, the Dodd-Frank Act’s
amendments to TILA relating to
prepayment penalties mean that most

144 The Bureau’s 2013 ATR Final Rule is
finalizing the Board’s proposed implementation of
TILA section 129C(c)(1) in new § 1026.43(g)(1).

145 The Bureau’s 2013 ATR Final Rule is
finalizing the Board’s proposed implementation of
TILA section 129C(c)(3) in new § 1026.43(g)(2),
which provides that a prepayment penalty must not
apply after the three-year period following
consummation, and must not exceed 2 percent of
the outstanding loan balance prepaid (during the
first two years following consummation) or 1
percent of the outstanding loan balance prepaid
(during the third year following consummation).
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closed-end, dwelling-secured
transactions (1) may provide for a
prepayment penalty only if they are
fixed-rate, qualified mortgages that are
neither high-cost nor higher-priced
under §§1026.32 and 1026.35; (2) may
not, even if permitted to provide for a
prepayment penalty, charge the penalty
more than three years following
consummation or in an amount that
exceeds two percent of the amount
prepaid;?#6 and (3) may be required to
limit any penalty even further to comply
with the points and fees limitations for
qualified mortgages, or to stay below the
points and fees threshold for high-cost
mortgages. In addition, in the open-end
credit context, no HELOC secured by a
consumer’s principal dwelling may
provide for a prepayment penalty more
than 3 years following account opening
or in an amount that exceeds two
percent of the initial credit limit under
the plan.

The Board’s and the Bureau’s Proposals
Relating to Prepayment Penalties

In its 2009 Closed-End Proposal, the
Board proposed to establish a new
§226.38(a)(5) for disclosure of
prepayment penalties for closed-end
credit transactions. See 74 FR 43232,
43334, 43413 (Aug. 26, 2009). In
proposed comment 38(a)(5)-2, the
Board stated that examples of
prepayment penalties include charges
determined by treating the loan balance
as outstanding for a period after
prepayment in full and applying the
interest rate to such ‘‘balance,” a
minimum finance charge in a simple-
interest transaction, and charges that a
creditor waives unless the consumer
prepays the obligation. In addition, the
Board’s proposed comment 38(a)(5)-3
listed loan guarantee fees and fees
imposed for preparing a payoff

146 New TILA section 129C(c)(3) limits
prepayment penalties for fixed-rate, non-higher-
priced qualified mortgages to three percent, two
percent, and one percent of the amount prepaid
during the first, second, and third years following
consummation, respectively. However, amended
TILA sections 103(bb)(1)(A)(iii) and 129(c)(1) for
high-cost mortgages effectively prohibit prepayment
penalties in excess of two percent of the amount
prepaid at any time following consummation for
most credit transactions secured by a consumer’s
principal dwelling by providing that HOEPA
protections (including a ban on prepayment
penalties) apply to credit transactions with
prepayment penalties that exceed two percent of
the amount prepaid. To comply with both the high-
cost mortgage provisions and the qualified mortgage
provisions, creditors originating most closed-end
transactions secured by a consumer’s principal
dwelling would need to limit the prepayment
penalty on the transaction to (1) no more than two
percent of the amount prepaid during the first and
second years following consummation, (2) no more
than one percent of the amount prepaid during the
third year following consummation, and (3) zero
thereafter.

statement or other documents in
connection with the prepayment as
examples of charges that are not
prepayment penalties. The Board’s 2010
Mortgage Proposal included
amendments to existing comment
18(k)(1)-1 and proposed comment
38(a)(5)-2 stating that prepayment
penalties include “interest” charges
after prepayment in full even if the
charge results from interest accrual
amortization used for other payments in
the transaction.147

The Board’s 2011 ATR Proposal
proposed to implement the Dodd-Frank
Act’s prepayment penalty-related
amendments to TILA for qualified
mortgages by defining ‘“prepayment
penalty” for most closed-end, dwelling-
secured transactions in new
§226.43(b)(10), and by cross-referencing
proposed § 226.43(b)(10) in the
proposed joint definition of points and
fees for qualified and high-cost
mortgages in § 226.32(b)(1)(v) and
(vi).148 The definition of prepayment
penalty proposed in the Board’s 2011
ATR Proposal differed from the Board’s
prior proposals and current guidance in
the following respects: (1) Proposed
§226.43(b)(10) defined prepayment
penalty with reference to a payment of
“all or part of” the principal in a
transaction covered by the provision,
while § 1026.18(k) and associated
commentary and the Board’s 2009
Closed-End Proposal and 2010 Mortgage
Proposal referred to payment “‘in full,”
(2) the examples provided omitted
reference to a minimum finance charge
and loan guarantee fees,149 and (3)
proposed § 226.43(b)(10) did not
incorporate, and the Board’s 2011 ATR
Proposal did not otherwise address, the
language in § 1026.18(k)(2) and
associated commentary regarding
disclosure of a rebate of a precomputed

147 See 75 FR 58539, 58756, 58781 (Sept. 24,
2010). The preamble to the Board’s 2010 Mortgage
Proposal explained that the proposed revisions to
current Regulation Z commentary and proposed
comment 38(a)(5)-2 from the Board’s 2009 Closed-
End Proposal regarding interest accrual
amortization were in response to concerns about the
application of prepayment penalties to certain
Federal Housing Administration (FHA) and other
loans (i.e., when a consumer prepays an FHA loan
in full, the consumer must pay interest through the
end of the month in which prepayment is made).

148 See 76 FR 27390, 27481-82 (May 11, 2011).

149 The preamble to the Board’s 2011 ATR
Proposal addressed why the Board chose to omit
these two items. The Board reasoned that a
minimum finance charge need not be included as
an example of a prepayment penalty because such
a charge typically is imposed with open-end, rather
than closed-end, transactions. The Board stated that
loan guarantee fees are not prepayment penalties
because they are not charges imposed for paying all
or part of a loan’s principal before the date on
which the principal is due. See 76 FR 27390, 27416
(May 11, 2011).

finance charge, or the language in
§1026.32(b)(6) and associated
commentary concerning prepayment
penalties for high-cost mortgages.

The Bureau’s 2012 TILA-RESPA
Proposal drew from the Board’s pre-
existing proposals concerning the
definition of prepayment penalty for
closed-end credit transactions, and
reconciled their definitions in proposing
a definition for closed-end credit
disclosures.

The Bureau’s 2012 HOEPA Proposal

To provide guidance as to the
meaning of “prepayment penalty” for
closed-end credit transactions subject to
§1026.32 that was consistent with the
definition proposed in the Bureau’s
2012 TILA-RESPA Proposal, as well as
to provide guidance concerning
prepayment penalties in the context of
HELOCs, the Bureau’s 2012 HOEPA
Proposal would have established a new
§1026.32(b)(8) to define the term
“prepayment penalty” for purposes of
closed- and open-end credit transactions
subject to § 1026.32. Proposed
§1026.32(b)(8)(i) defining “prepayment
penalty” for closed-end credit
transactions is finalized as
§1026.32(b)(6)(i) in the 2013 ATR Final
Rule, and proposed § 1026.32(b)(8)(ii)
defining the term for HELOCs is
finalized as § 1026.32(b)(6)(ii) in this
final rule, with certain adjustments from
the proposal discussed below.

32(b)(6)(1)

Prepayment Penalty; Closed-End Credit
Transactions

Consistent with TILA section
129(c)(1), existing § 1026.32(d)(6), and
the Board’s proposed § 226.43(b)(10) for
qualified mortgages, proposed
§1026.32(b)(8)(i) would have provided
that, for a closed-end credit transaction,
a “prepayment penalty”’ means a charge
imposed for paying all or part of the
transaction’s principal before the date
on which the principal is due. Proposed
comment 32(b)(8)-1.i through —1.iv
would have given examples of
prepayment penalties for closed-end
credit transactions, including (among
others) (1) a charge determined by
treating the loan balance as outstanding
for a period of time after prepayment in
full and applying the interest rate to
such “‘balance,” even if the charge
results from interest accrual
amortization used for other payments in
the transaction under the terms of the
loan contract; and (2) a fee, such as an
origination or other loan closing cost,
that is waived by the creditor on the
condition that the consumer does not
prepay the loan. Proposed comment
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32(b)(8)-1.i would have provided
additional clarification concerning the
treatment as prepayment penalties of
charges imposed as a result of the
interest accrual amortization method
used in the transaction.

Proposed comment 32(b)(8)-3.1
through -3.ii would have applied to
both closed- and open-end credit
transactions and would have clarified
that a prepayment penalty does not
include: (1) Fees imposed for preparing
and providing documents when a loan
is paid in full, or when a HELOC is
terminated, if the fees apply whether or
not the loan is prepaid or the plan is
terminated prior to the expiration of its
term, such as a loan payoff statement, a
reconveyance document, or another
document releasing the creditor’s
security interest in the dwelling that
secures the loan; or (2) loan guarantee
fees.

The Bureau noted that its proposed
definition of prepayment penalty in
§1026.32(b)(8)(i) and comments
32(b)(8)-1 and 32(b)(8)-3.i and .ii would
have substantially incorporated the
definitions of and guidance on
prepayment penalties from the Board’s
2009 Closed-End Proposal, 2010
Mortgage Proposal, and 2011 ATR
Proposal and, as necessary, reconciled
their differences. For example, the
definitions would have incorporated the
language from the Board’s 2009 Closed-
End Proposal and 2010 Mortgage
Proposal (but that was omitted in the
Board’s 2011 ATR Proposal) listing a
minimum finance charge as an example
of a prepayment penalty and stating that
loan guarantee fees are not prepayment
penalties, because similar language is
found in longstanding Regulation Z
commentary. Based on the differing
approaches taken by the Board in its
recent mortgage proposals, however, the
Bureau’s HOEPA proposal sought
comment on whether a minimum
finance charge should be listed as an
example of a prepayment penalty and
whether loan guarantee fees should be
excluded from the definition of
prepayment penalty.

The Bureau’s HOEPA proposal noted
that it expected to coordinate the
definition of prepayment penalty in
proposed § 1026.32(b)(8)(i) with the
definitions in the Bureau’s other
pending rulemakings mandated by the
Dodd-Frank Act concerning ability-to-
repay, TILA-RESPA mortgage
disclosure integration, and mortgage
servicing. To the extent consistent with
consumer protection objectives, the
Bureau believed that adopting a
consistent definition of “prepayment
penalty’” across its various pending

rulemakings affecting closed-end credit
would facilitate compliance.

The Bureau received several
comments concerning its proposed
definition for prepayment penalties in
closed-end credit transactions. The
comments related to two main aspects
of the proposal: (1) The treatment as a
prepayment penalty of the assessment of
interest for periods after the borrower
has paid in full; and (2) the inclusion of
all conditionally-waived closing costs in
the definition of prepayment penalty for
closed-end credit transactions. The
Bureau is adopting proposed
§1026.32(b)(8)(i) as § 1026.32(b)(6)(i) in
the 2013 ATR Final Rule, with certain
changes from the 2012 HOEPA Proposal
to address comments received, as
discussed below. As adopted in the
2013 ATR Final Rule and as discussed
further therein, comments 32(b)(6)-1
and -2 provide examples of payments
that are (and are not) prepayment
penalties in the case of closed-end
credit transactions.

Post-payoff interest charges. Several
commenters expressed serious concern
about the Bureau’s proposal to include
in the definition of prepayment penalty
for closed-end credit transactions the
assessment of interest for periods after
the borrower pays in full. Commenters
voiced concern about the potential
impact of this provision on FHA
lending. FHA loans, based on a monthly
interest accrual amortization method,
are subject to a policy under which
interest may accrue and be charged to
the consumer for a partial month after
a full payoff. Given that FHA loans can
be paid off well beyond 36 months (the
maximum time period during which a
prepayment penalty may be imposed
without triggering HOEPA), defining
prepayment penalty to include such
interest would effectively cause FHA
loans to trigger HOEPA unless the FHA
changes its policy going forward.150
Commenters stated that the Bureau
should either define prepayment
penalties to exclude interest payments
that are imposed for the balance of a
month in which a consumer repays a
mortgage loan in full, or the Bureau
should work with FHA prior to the
change taking effect to avoid disruption
to industry and, in turn, to borrowers.

As discussed in the 2013 ATR Final
Rule, the Bureau is not removing or
substantively amending comment

150 As noted in the Bureau’s 2013 ATR Final Rule,
it would similarly mean that no future FHA loan
could be a qualified mortgage absent a change in the
accrual method, due to prepayment penalty
limitations on qualified mortgages. In addition, the
accrual method would be prohibited for non-
qualified mortgages, which are not permitted to
have any prepayment penalties.

32(b)(6)-1.i, which specifies that the
practice of charging a consumer interest
after the consumer prepays the loan in
full is a prepayment penalty. As noted
in that rulemaking, the Bureau includes
the interest calculation as an example of
a prepayment penalty in comment
32(b)(6)—1.i chiefly because such
methodology penalizes the consumer by
requiring the consumer to pay interest
for a period after the loan has been paid
in full. The inclusion of this example is
also consistent with long-standing
Regulation Z commentary
accompanying § 1026.18 that requires
such charges to be disclosed as
prepayment penalties, as well as with
Board Regulation Z proposals from 2009
and 2010.151

However, with respect to FHA
practices relating to monthly interest
accrual amortization, the Bureau has
consulted extensively with HUD in
issuing this final rule as well as the
2013 ATR Final Rule. Based on these
consultations, the Bureau understands
that HUD must engage in rulemaking to
end its practice of imposing interest
charges on consumers for the balance of
the month in which consumers prepay
in full. The Bureau further understands
that HUD requires approximately 24
months to complete its rulemaking
process. Accordingly, in recognition of
the important role that FHA-insured
credit plays in the current mortgage
market and to facilitate FHA creditors’
ability to comply with this aspect of the
2013 HOEPA and ATR Final Rules, the
Bureau is using its authority under TILA
section 105(a) to provide for optional
compliance until January 21, 2015 with
§1026.32(b)(6)(i) and the official
interpretation of that provision in
comment 32(b)(6)-1.i regarding monthly
interest accrual amortization.
Specifically, § 1026.32(b)(6)(i) provides
that interest charged consistent with the
monthly interest accrual amortization
method is not a prepayment penalty for
FHA loans consummated before January
21, 2015. FHA loans consummated on
or after January 21, 2015 must comply
with all aspects of the final rule. The
Bureau is making this adjustment
pursuant to its authority under TILA
section 105(a), which provides that the
Bureau’s regulations may contain such
additional requirements, classifications,
differentiations, or other provisions, and
may provide for such adjustments and
exceptions for all or any class of
transactions as in the Bureau’s judgment
are necessary or proper to effectuate the
purposes of TILA, prevent

15174 FR 43232, 43257, 43295, 43390, 43413
(Aug. 26, 2009); 75 FR 58539, 58586 (Sept. 24,
2010).
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circumvention or evasion thereof, or
facilitate compliance therewith. 15
U.S.C. 1604(a). The Bureau believes it is
necessary and proper to make this
adjustment to facilitate compliance with
TILA and its purposes while mitigating
the risk of disruption to the market. For
purposes of this rulemaking, the Bureau
specifically notes that the inclusion of
interest charged consistent with the
monthly interest accrual amortization
method in the definition of prepayment
penalty for purposes of determining
whether a transaction has exceeded the
high-cost mortgage prepayment penalty
or points and fees coverage tests (and,
in turn, whether the transaction has
violated the prohibition against
prepayment penalties for high-cost
mortgages) applies only to transactions
consummated on or after January 10,
2014; for FHA loans, compliance with
this aspect of the definition or
prepayment penalties is optional for
transactions consummated prior to
January 21, 2015.

Conditionally-waived closing costs.
Several commenters expressed
dissatisfaction with the proposed
inclusion of conditionally-waived
closing costs as prepayment penalties
for closed-end credit transactions. The
commenters noted that the 2012 HOEPA
Proposal would have excluded such
waived closing costs from the definition
of prepayment penalty for HELOCs,
provided that the costs represented bona
fide third-party charges and were
recouped only in the case of
prepayments occurring within the first
36 months after account opening. As
with other aspects of the Proposal that
applied different treatment to open-
versus closed-end credit, consumer
groups argued that waived closing costs
should be considered prepayment
penalties in all cases. Some industry
commenters, on the other hand, argued
that all waived closing charges (i.e., not
only bona fide third-party charges, and
not only such charges that the creditor
might recoup during the first three
years) should be excluded from the
definition of prepayment penalty for
both closed- and open-end credit. Other
industry commenters requested that the
exemption from prepayment penalties
for waived third-party charges proposed
for HELOG:s apply equally to closed-end
subordinate-lien loans, because
creditors commonly waive third-party
fees on those loans as they do for
HELOCGSs. One commenter suggested that
the rule be clarified so that a charge,
such as taxes, which would not be
included in points and fees if the
consumer paid it at closing would not
be included in points and fees through

the prepayment penalty prong if the
creditor waived that charge but required
it to be repaid if the consumer prepaid
the loan or terminated the plan early.
Another commenter noted that there is
a practice of waiving closing costs on
smaller transactions on the condition
that the consumer does not prepay
within three years of consummation or
account opening. This commenter
expressed concern that treatment of
those costs as prepayment penalties
would exceed the two percent HOEPA
prepayment penalty trigger, thus
unfairly burdening small-dollar-value
lending.

The Bureau is also adopting language
and adding an example in the 2013 ATR
Final Rule to comment 32(b)(6)-1.ii to
clarify that, for closed-end credit
transactions (as for HELOCs), the term
“prepayment penalty’” does not include
conditionally-waived, bona fide third-
party closing charges that the creditor
may impose on the consumer if the
consumer prepays the loan in full
within 36 months of consummation.

The Bureau believes that excluding
such charges from the definition of
prepayment penalty for both closed- and
open-end credit is the only practicable
way to make the various provisions of
HOEPA relating to prepayment
penalties and points and fees work
sensibly together. In this regard, the
Bureau notes that bona fide third-party
charges that the consumer pays upfront
and that are not paid to or retained by
the creditor or its affiliate are excluded
from the definition of points and fees for
closed-end credit transactions under
§1026.32(b)(1)(i)(D). By contrast, if the
same bona fide third-party charges,
waived on the condition that the
consumer does not prepay the loan in
full, are defined as prepayment
penalties, then such charges would be
required to be included in points and
fees (through the prepayment penalty
prong) even though the consumer may
never actually pay those fees. The
Bureau believes that treating a
conditionally-waived charge that would
not otherwise be included in points and
fee as a prepayment penalty would
penalize the creditor for the conditional
waiver and deter creditors from making
these offers to the detriment of
consumers. As noted in the 2013 ATR
Final Rule, the Bureau recognizes that
the creditor receives no profit from
imposing or collecting such bona fide
third-party charges, and the Bureau
believes that treating such charges as a
prepayment penalty might very well
have the effect of reducing consumer
choice without providing any
commensurate consumer benefit. In an
effort to provide a sensible way to

permit a creditor to protect itself from
losing money paid at closing to third
parties on the consumer’s behalf, prior
to such time as the creditor can
otherwise recoup such costs through the
interest rate on the mortgage loan, while
balancing consumer protection interests,
the Bureau has concluded that such fees
should be permissible for a limited time
after consummation for closed-end
credit transactions.

32(b)(6)(ii)
Prepayment Penalties; HELOCs

Proposed § 1026.32(b)(8)(ii) would
have defined the term “prepayment
penalty” for HELOCs. Specifically,
proposed § 1026.32(b)(8)(ii) would have
provided that, in connection with an
open-end credit plan, the term
“prepayment penalty”” means any fee
that may be imposed by the creditor if
the consumer terminates the plan prior
to the expiration of its term.

Proposed comment 32(b)(8)-2 would
have clarified that, for an open-end
credit plan, the term “prepayment
penalty” includes any charge imposed if
the consumer terminates the plan prior
to the expiration of its term, including,
for example, if the consumer terminates
the plan in connection with obtaining a
new loan or plan with the current
holder of the existing plan, a servicer
acting on behalf of the current holder,
or an affiliate of either. Proposed
comment 32(b)(8)-2 would have further
clarified that the term “prepayment
penalty” includes a waived closing cost
that must be repaid if the consumer
terminates the plan prior to the end of
its term, except that the repayment of
waived bona fide third-party charges if
the consumer terminates the credit plan
within 36 months after account opening
is not considered a prepayment penalty.
The Bureau’s proposal provided for a
threshold of 36 months to clarify that,
if the terms of an open-end credit plan
permit a creditor to charge a consumer
for waived third-part closing costs
when, for example, the consumer
terminates the plan in year nine of a ten-
year plan, such charges would be
considered prepayment penalties and
would cause the open-end credit plan to
be classified as a high-cost mortgage.152

Proposed comment 32(b)(8)-3.iii
would have specified that, in the case of

152 The proposal noted that exclusion of certain
conditionally-waived closing costs from the
definition of prepayment penalty for HELOCs
would have been different from the proposal’s
definition of prepayment penalty for closed-end
credit transactions. As discussed in the section-by-
section analysis of § 1026.32(b)(6)(i), the Bureau
adopts a consistent treatment of conditionally-
waived closing costs for closed-end credit
transactions.
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an open-end transaction, the term
“prepayment penalty”” does not include
fees that the creditor may impose on the
consumer to maintain the open-end
credit plan, when an event has occurred
that otherwise would permit the
creditor to terminate and accelerate the
plan.1s3

The Bureau received several
comments from consumer groups
concerning its proposed definition of
prepayment penalties for HELOCs.
These comments generally urged the
Bureau to eliminate distinctions
between the treatment of prepayment
penalties in the closed- and open-end
credit contexts because consumers do
not distinguish between closed- and
open-end products and thus they should
not be treated differently.

The Bureau finalizes
§1026.32(b)(8)(ii) as § 1026.32(b)(6)(ii).
For the reasons discussed in the section-
by-section analysis of § 1026.32(b)(6)(i)
above, the Bureau has determined to
exclude conditionally-waived, bona fide
third-party closing costs from the
definition of prepayment penalty for
closed-end credit transactions where the
terms of the transaction provide that the
creditor may recoup those costs from
the consumer if the consumer prepays
the transaction in full sooner than 36
months after consummation. With this
change, the Bureau believes there is
parity between closed- and open-end
credit transactions for prepayment
penalties.

32(c) Disclosures

TILA section 129(a) requires
additional disclosures for high-cost
mortgages, and these requirements are
implemented in § 1026.32(c). The
Bureau proposed to amend § 1026.32(c)
to provide clarification and further
guidance on the application of these
disclosure requirements to open-end
credit plans.

The Bureau proposed comment
32(c)(2)-1 to clarify how to disclose the
annual percentage rate for an open-end
high-cost mortgage. Specifically,
proposed comment 32(c)(2)-1 would
have clarified that creditors must
comply with § 1026.6(a)(1), which sets
forth the general requirements for
determination and disclosure of finance
charges associated with open-end credit
plans. In addition, the proposed
comment would have stated that if the

153 The proposal noted that the exclusion from
prepayment penalties of fees that a creditor may
charge in a HELOC may impose in lieu of
terminating and accelerating a plan is consistent
with the exclusion of such fees as prepayment
penalties required to be disclosed to the consumer
as proposed in the Board’s 2009 Open-End
Proposal. See 74 FR 43428, 43481 (Aug. 26, 2009).

transaction offers a fixed-rate for a
period of time, such as a discounted
initial interest rate, § 1026.32(c)(2)
requires a creditor to disclose the
annual percentage rate of the fixed-rate
discounted initial interest rate, and the
rate that would apply when the feature
expires.

The proposed rule would have made
clarifications to §1026.32(c)(3), which
requires disclosure of the regular
payment and the amount of any balloon
payment. Balloon payments generally
are no longer permitted for high-cost
mortgages, except in certain narrow
circumstances, as discussed below.
Proposed § 1026.32(c)(3)(i) would have
incorporated the requirement in current
§1026.32(c)(3) for closed-end credit
transactions and clarified that the
balloon payment disclosure is required
to the extent a balloon payment is
specifically permitted under
§1026.32(d)(1).

For open-end credit plans, a creditor
may not be able to provide a disclosure
on the “regular” payment applicable to
the plan because the regular monthly (or
other periodic) payment will depend on
factors that will not be known at the
time the disclosure is required, such as
the amount of the extension(s) of credit
on the line and the rate applicable at the
time of the draw or the time of the
payment. To facilitate compliance and
to provide consumers with meaningful
disclosures, the Bureau proposed
§1026.32(c)(3)(ii) to require creditors to
disclose an example of a minimum
periodic payment for open-end high-
cost mortgages. Accordingly, proposed
§1026.32(c)(3)(i1)(A) would have
provided that, for open-end credit plans,
a creditor must disclose payment
examples showing the first minimum
periodic payment for the draw period
and, if applicable, any repayment period
and the balance outstanding at the
beginning of any repayment period.
Furthermore, the proposal would have
required this example to be based on the
following assumptions: (1) The
consumer borrows the full credit line, as
disclosed pursuant to § 1026.32(c)(5)(ii)
at account opening and does not obtain
any additional extensions of credit; (2)
the consumer makes only minimum
periodic payments during the draw
period and any repayment period; and
(3) the annual percentage rate used to
calculate the sample payments will
remain the same during the draw period
and any repayment period. Proposed
§1026.32(c)(3)(i1)(A)(3) further would
have required that the creditor provide
the minimum periodic payment
example based on the annual percentage
rate for the plan, as described in
§1026.32(c)(2), except that if an

introductory annual percentage rate
applies, the creditor must use the rate
that would otherwise apply to the plan
after the introductory rate expires.

As discussed in detail below, the
Bureau proposed § 1026.32(d)(1)(iii) to
provide an exemption to the prohibition
on balloon payments for certain open-
end credit plans. Accordingly, to the
extent permitted under § 1026.32(d)(1),
proposed § 1026.32(c)(3)(ii)(B) would
have required disclosure of that fact and
the amount of the balloon payment
based on the assumptions described in
§1026.32(c)(3)(ii)(A).

To reduce potential consumer
confusion, proposed
§ 1026.32(c)(3)(ii)(C) would have
required that a creditor provide a
statement explaining the assumptions
upon which the § 1026.32(c)(3)(ii)(A)
payment examples are based.
Furthermore, for the same reason,
proposed § 1026.32(c)(3)(ii)(D) would
have required a statement that the
examples are not the consumer’s actual
payments and that the consumer’s
actual periodic payments will depend
on the amount the consumer has
borrowed and interest rate applicable to
that period. The Bureau believes that
without such statements, consumers
could misunderstand the minimum
payment examples.

The Bureau solicited comment on
these proposed statements and whether
other language would be appropriate
and beneficial to consumer. The Bureau
did not receive any comments
addressing these issues. Accordingly,
the Bureau is adopting § 1026.32(c)(3) as
proposed.

The Bureau also proposed to revise
comment 32(c)(3)-1 to reflect the
expanded statutory restriction on
balloon payments and to clarify that to
the extent a balloon payment is
permitted under § 1026.32(d)(1), the
balloon payment must be disclosed
under § 1026.32(c)(3)(i). In addition, the
Bureau proposed to renumber current
comment 32(c)(3)-1 as proposed
comment 32(c)(3)(i)-1 for organizational
purposes. The Bureau did not receive
any comments addressing revised
comment 32(c)(3)-1, and accordingly is
adopting comment 32(c)(3)(i)-1 as
proposed, with a minor revision for
consistency with Regulation Z
terminology.

In order to provide additional
guidance on the application of
§1026.32(c)(4) to open-end credit plans,
the Bureau proposed to revise comment
32(c)(4)-1. For an open-end credit plan,
comment 32(c)(4)-1 would have
provided that the disclosure of the
maximum monthly payment, as
required under § 1026.32(c)(4), must be
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based on the following assumptions: (1)
The consumer borrows the full credit
line at account opening with no
additional extensions of credit; (2) the
consumer makes only minimum
periodic payments during the draw
period and any repayment period; and
(3) the maximum annual percentage rate
that may apply under the payment plan,
as required by § 1026.30, applies to the
plan at account opening. Although
actual payments on the plan may
depend on various factors, such as the
amount of the draw and the rate
applicable at that time, the Bureau
believes this approach is consistent with
existing guidance to calculate the
“worst-case’” payment example. The
Bureau received no comments on this
aspect of the proposal, and accordingly
is adopting comment 32(c)(4)-1 as
proposed.

The Bureau proposed to amend
§1026.32(c)(5) to clarify the disclosure
requirements for open-end credit plans.
In the proposal, the Bureau noted that
the amount borrowed can be ascertained
in a closed-end credit transaction but
typically is not known at account
opening for an open-end credit plan.
Specifically, proposed § 1026.32(c)(5)(ii)
would have provided that for open-end
transactions, a creditor must disclose
the credit limit applicable to the plan.
Because HELOCs are open-end
(revolving) lines of credit, the amount
borrowed depends on the amount
drawn on the plan at any time. Thus,
the Bureau believes that disclosing the
credit limit is a more appropriate and
meaningful disclosure to the consumer
than the total amount borrowed.

The Bureau also proposed technical
revisions to the existing requirements
for closed-end credit transactions under
§1026.32(c)(5) and to the guidance
under comment 32(c)(5)-1. Upon
further consideration of these
provisions, the Bureau recognizes that
the prohibition of financing points and
fees in final § 1026.34(a)(10) will
prohibit the financing of any points and
fees, as defined in §1026.32(b)(1) and
(2) for all high-cost mortgages. This
prohibition thus includes the financing
of optional credit insurance or debt
cancellation coverage described in
existing § 1026.32(c)(5), as well as
“premiums or other charges for any
credit life, credit disability, credit
unemployment, or credit property
insurance, or any other life, accident,
health, or loss-of-income insurance for
which the creditor is the beneficiary, as
well as any payments directly or
indirectly for any debt cancellation or
suspension agreement or contract” as
described in existing comment 32(c)(5)-
1. Accordingly, the disclosure for high-

cost mortgages required by
§1026.32(c)(5) should not include
premiums or other charges for debt
cancellation coverage or other charges
that are included in the calculation of
points and fees, and thereby prohibited
from being financed under
§1026.34(a)(10). Section 34(a)(10) does
not prohibit, however, the financing of
certain bona fide third-party charges
that are not considered “points and
fees,” such as fees charged by a third-
party counselor in connection with the
consumer’s receipt of pre-loan
counseling under § 1025.34(a)(5).
Accordingly, the Bureau is adopting
§1026.32(c)(5) with revisions for
clarification and consistency with final
§§1026.32(b)(2) and 1026.34(a)(10), and
eliminating comment 32(c)(5)-1.

32(d) Limitations
32(d)(1)

The Dodd-Frank Act amended the
restrictions on balloon payments under
TILA section 129(e). Specifically,
amended TILA section 129(e) provides
that no high-cost mortgage may contain
a scheduled payment that is more than
twice as large as the average of earlier
scheduled payments, except when the
payment schedule is adjusted to the
seasonal or irregular income of the
consumer.

Definition of Balloon Payment

The Bureau proposed two alternatives
in proposed § 1026.32(d)(1)(i) to define
balloon payments for purposes of
implementing HOEPA'’s new restrictions
on these payments. Under Alternative 1,
proposed § 1026.32(d)(1)(i) would have
incorporated the statutory language and
defined “‘balloon payment” as a
scheduled payment that is more than
twice as large as the average of regular
periodic payments. Under Alternative 2,
the rule would have mirrored
Regulation Z’s existing definition of
“balloon payment” in § 1026.18(s)(5)(i).
Accordingly, proposed § 1026.32(d)(1)(i)
would have provided that a balloon
payment is “‘a payment schedule with a
payment that is more than two times a
regular periodic payment.” This
definition is similar to the statutory
definition under the Dodd-Frank Act,
except that it uses as its benchmark any
regular periodic payment, rather than
the average of earlier scheduled
payments.

The Bureau noted in the proposal
that, in its view, Alternative 2 would
better protect consumers and their
interests, but solicited comment on both
alternatives. As stated in the proposal,
because the existing regulatory
definition is narrower than the statutory

definition, the Bureau believes that a
payment that is twice any one regular
periodic payment would be equal to or
less than a payment that is twice the
average of earlier scheduled payments.
The Bureau noted that the range of
scheduled payment amounts under
Alternative 2 is more limited and
defined. For example, if the regular
periodic payment on a high-cost
mortgage is $200, a payment of greater
than $400 would constitute a balloon
payment. Under Alternative 1, however,
the balloon payment amount could be
greater than $400 if, for example, the
regular periodic payments were
increased by $100 each year. Under
Alternative 1, the amount constituting a
balloon payment could increase with
the incremental increase of the average
of earlier scheduled payments. Under
either alternative, a high-cost mortgage
generally must provide for fully
amortizing payments.

The Bureau solicited comment on
whether the difference in wording
between the statutory definition and the
existing regulatory definition, as a
practical matter, would yield a
significant difference in what
constitutes a “‘balloon payment” in the
high-cost mortgage context. The Bureau
did not receive any comments that
persuasively suggested Alternative 1
was preferable to Alternative 2.

The Bureau is adopting Alternative 2
as proposed, pursuant to its authority
under TILA section 129(p)(1). TILA
section 129(p)(1) allows the Bureau to
exempt specific mortgage products or
categories of mortgages from certain
prohibitions under TILA section 129 if
the Bureau finds that the exemption is
in the interest of the borrowing public
and will apply only to products that
maintain and strengthen
homeownership and equity protection.
The Bureau believes that under
Alternative 2, consumers would have a
better understanding of the highest
possible regular periodic payment in a
repayment schedule and may
experience less ‘““payment shock” as a
result. Therefore, the Bureau believes
that Alternative 2 would better protect
consumers and be in their interest. In
addition, the Bureau believes that the
definition of balloon payment under
Alternative 2 would facilitate and
simplify compliance by providing
creditors with a single definition within
Regulation Z and alleviating the need to
average earlier scheduled payments.
The Bureau notes that a similar
adjustment is being adopted in the 2013
ATR Final Rule and was proposed in
the 2012 TILA-RESPA Proposal.

The Bureau also adopts proposed
comment 32(d)(1)(i)-1, which provides
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further guidance on the application of
§1026.32(d)(1)(i) under Alternative 2.
Specifically, the comment clarifies that
for purposes of open-end transactions,
the term “regular periodic payment” or
“periodic payment”” means the required
minimum periodic payment.

In addition, the Bureau is finalizing
proposed § 1026.32(d)(1)(iii) with some
changes for clarification purposes.
Proposed §1026.32(d)(1)(i) would have
been applicable to open-end credit
plans. However, for an open-end credit
plan that has both a draw period and a
repayment period during which no
further draws may be taken—a structure
the Bureau believes is common for
open-end plans—proposed
§1026.32(d)(1)(iii) would have made the
limitations of§ 1026.32(d)(1)(i)
applicable only to the repayment
period. Given that § 1026.32(d)(1)(i)
defines a balloon payment as any
payment that is more than twice the
regular periodic payment, any open-end
credit plan that converts from smaller
interest-only payments to larger fully
amortizing payments could be
considered a balloon payment if the
post-conversion payment is more than
twice the interest-only payment during
the draw period. As stated in the 2012
HOEPA Proposal, the purpose of the
proposed exclusion of the draw period
from the balloon limitation for this type
of open-end plan was to provide
creditors with flexibility to offer
products with beneficial payment
features.

The Bureau is adopting proposed
§1026.32(d)(1)(iii) with revisions to
clarify that the exception to
§1026.32(d)(1)(i) applies to any
adjustment in the regular periodic
payment that results solely from the
credit plan’s transition from the draw
period to the repayment period. The
Bureau believes this revision alleviates
any concern that proposed
§1026.32(d)(1)(iii) would have allowed
balloon payments during the draw
period in other situations. The Bureau is
also adding new comment 32(d)(1)-2 to
provide further guidance on how the
balloon payment restriction applies to
open-end credit plans with both a draw
and repayment period, including a
clarification that the limitation in
§1026.32(d)(1)(i) does not apply to any
increases in regular periodic payments
that result from the initial draw or
additional draws on the credit line
during the draw period. Finally, the
Bureau is renumbering proposed
comment 32(d)(1)-2 to comment

32(d)(1)-3.

“Bridge” Loans

As previously noted, the Bureau
proposed to revise § 1026.32(d)(1)(ii)
consistent with amended TILA section
129(e). Accordingly, proposed
§1026.32(d)(1)(ii) would have provided
an exemption to the balloon payment
restrictions under § 1026.32(d)(1)(i) only
if the payment schedule is adjusted to
the seasonal or irregular income of the
consumer. The proposal would have
removed an exemption from current
§1026.32(d)(1)(ii) to the restrictions on
balloon payments for loans with
maturity of less than one year, if the
purpose of the loan is a “bridge” loan
connected with the acquisition or
construction of a dwelling intended to
become the consumer’s principal
dwelling.

The Bureau received several
comments from industry groups and
banks that supported retaining the
exemption for bridge loans in the final
rule, and no comments that voiced
opposition. Industry groups and some
community banks pointed out that
bridge loans are currently covered by
HOEPA, and an exemption to the pre-
Dodd Frank Act restrictions on balloon
payments was in place to prevent
unnecessarily restricting access to short-
term bridge loans for consumers. In
particular, commenters stated that,
because all short-term bridge loans are
structured with balloon payments, the
effect of this removal would be to
prohibit any bridge loan that is
classified as a high-cost mortgage. Some
commenters suggested that the Bureau
retain the existing exemption for
temporary or bridge loans of less than
12 months as exists in current
§1026.32(d)(1)(ii), while one
commenter suggested that the Bureau
provide an exemption for temporary
bridge loans of 12 months or less.

The Bureau agrees with these
commenters that the proposed rule
would have unnecessarily banned any
short term bridge loans covered by
HOEPA. Accordingly, final
§1026.32(d)(1)(ii) retains an exemption
to the restriction on balloon payments
for short-term bridge loans made in
connection with the acquisition of a
new dwelling. In addition, because it is
the Bureau’s understanding that
temporary or short-term “bridge” loans
are commonly structured as 12-month
balloons, the Bureau is adopting the
commenter’s suggestion of bridge loans
of terms of 12 months or less.

The Bureau is retaining this
exemption as modified pursuant to its
authority under TILA section 129(p),
which grants the Bureau authority to
exempt specific mortgage products or

categories from any or all of the
prohibitions specified in TILA section
129(c) through (i) if the Bureau finds
that the exemption is in the interest of
the borrowing public and will apply
only to products that maintain and
strengthen homeownership and equity
protections. The Bureau believes this
approach is in the interest of the
borrowing public and will strengthen
homeownership and equity protection,
because it is consistent with the
historical and current treatment of
bridge loans under HOEPA and will not
unduly restrict access to temporary
bridge financing for consumers. The
Bureau further believes that improving
access to short-term bridge financing
will strengthen homeownership and
equity protection by better allowing
homeowners who need to sell a current
residence in order to purchase a new
one access to short-term financing to do
so. Finally, the Bureau believes that
adopting an exemption for short-term
bridge loans of 12 months or less, as
opposed to the current exemption for
short-term bridge loans of less than 12
months, is also in the interest of the
borrowing public because it will remove
an unnecessary barrier to short-term
financing in its usual 12-month form, at
negligible if any cost to consumer
protection. The Bureau does not believe
that permitting a term of 12 months or
less, as opposed to 11 months and 30
days or less, presents an increased risk
of abuse to consumers. In addition,
permitting balloons for bridge loans
with a term of 12 months or less is
consistent with the 2013 ATR Final
Rule and 2013 Escrows Final Rule.

Balloon Payment Restrictions for
Creditors in Rural or Underserved Areas

As previously noted, proposed
§1026.32(d)(1)(ii) would have provided
an exemption to the balloon payment
restrictions under § 1026.32(d)(1)(i) only
if the payment schedule is adjusted to
the seasonal or irregular income of the
consumer. The Bureau did not propose
different treatment for loans made by
creditors in rural or underserved areas.

A significant number of industry
commenters, especially community
banks, objected generally to the balloon
payment restriction. These commenters
expressed concerns that the 2012
HOEPA Proposal would have prohibited
them from making balloon loans that
fall within the new HOEPA thresholds,
which may have a significant adverse
effect on their businesses given that the
thresholds for high-cost mortgages are
being expanded by the statute. These
commenters argued that balloon loans
are important to serve the needs of their
customers, especially in rural areas, and
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banks in these areas use balloon loans
to manage their risks and safety and
soundness concerns. Commenters asked
for various types of relief, including that
the prohibition be lifted entirely; that
community banks be exempt from the
prohibition if the balloon loan is held in
portfolio; or that balloon payments be
permitted so long as they are only for a
final payment.

The Bureau notes that it is including
an exemption to the balloon payment
restrictions on qualified mortgages for
certain loans made by creditors in
“rural” or “underserved” areas in the
2013 ATR Final Rule. As more fully
explained in that rule, the Bureau is
allowing for certain qualified mortgages
to contain balloon payments provided
that (1) The loan meets all of the criteria
for a qualified mortgage, with certain
exceptions; (2) the creditor makes a
determination that the consumer is able
to make all scheduled payments, except
the balloon payment, out of income or
assets other than the collateral; (3) the
loan is underwritten based on a
payment schedule that fully amortizes
the loan over a period of not more than
30 years and takes into account all
applicable mortgage-related obligations;
(4) the loan is not originated in
conjunction with a forward commitment
and is held in portfolio for at least three
years; and (5) the creditor meets
prescribed qualifications. See
§§ 1026.43(f)(1)(1)-(vi) and 1026.43(f)(2).
Those qualifications are that the
creditor: (1) Operates predominantly in
rural or underserved areas; (2) together
with all affiliates, has total annual
residential mortgage loan originations
that do not exceed 500 first-lien covered
transactions per year; (3) retains the
balloon payment loans in portfolio; and
(4) has less than $2 billion in assets. See
§§1026.43(f)(1)(vi) and
1026.35(b)(2)(iii)(A), (B), (C).154

The Bureau agrees with commenters
that allowing creditors in certain rural
or underserved areas to extend high-cost
mortgages with balloon payments could
benefit consumers by expanding access
to credit in these areas, and also would
facilitate compliance for creditors who
make these loans. The Bureau thus
believes that balloon payments should
not be prohibited for high-cost
mortgages in rural or underserved areas,
provided the creditor meets certain
criteria that balance the need for access
to credit with appropriate consumer
protections. In the Bureau’s view, the
2013 ATR Final Rule provides an
appropriate framework for determining

154 The 2013 Escrows Final Rule defines the terms
“rural” and “underserved” for purposes of
§1026.32(d)(1). See § 1026.35(b)(iv).

when a high-cost mortgage may be
permitted to contain a balloon payment.
Further, allowing creditors who make
high-cost mortgages in rural or
underserved areas to originate loans
with balloon payments if they satisfy
the same criteria promotes consistency
between the 2013 HOEPA Final Rule
and the 2013 ATR Final Rule, and
thereby facilitates compliance for
creditors who operate in these areas.
Thus, as adopted, § 1026.32(d)(1) grants
a limited exemption from the balloon
payment prohibition for creditors that
make high-cost mortgages with balloon
payments, but that also meet the
conditions set forth in §§1026.43(f)(1)(i)
through (vi) and 1026.43(f)(2), as
adopted by the 2013 ATR Final Rule.

The Bureau is providing this
exemption pursuant to its authority
under TILA section 129(p)(1), which
grants it authority to exempt specific
mortgage products or categories from
any or all of the prohibitions specified
in TILA section 129(c) through (i) if the
Bureau finds that the exemption is in
the interest of the borrowing public and
will apply only to products that
maintain and strengthen
homeownership and equity protections.
The Bureau believes the balloon
payment exemption for high-cost
mortgages is in the interest of the
borrowing public and will strengthen
homeownership and equity protection.
Allowing greater access to credit in rural
or underserved areas will help those
consumers who may be able to obtain
credit only from a limited number of
creditors obtain mortgages. Further, it
will do so in a manner that balances
consumer protections with access to
credit. In the Bureau’s view, concerns
about potentially abusive practices that
may accompany balloon payments will
be curtailed by the additional
requirements set forth in
§§1026.43(f)(1)(i) through (vi). Creditors
who make these high-cost mortgages
will be required to verify that the loans
also satisfy a number of additional
criteria, including some specific criteria
required for qualified mortgages.
Further, as fully discussed in the 2013
ATR Final Rule, creditors that make
balloon high-cost mortgages under this
exception will be required to hold the
high-cost mortgages in portfolio for a
specified time, which the Bureau
believes also decreases the risk of
abusive lending practices. Accordingly,
for these reasons and for the purpose of
consistency between the two
rulemakings, the Bureau is amending
the final rule to include an exemption
to the § 1026.32(d)(1) balloon restriction
for high-cost mortgages where the

creditor satisfies the conditions set forth
in §§1026.43(f)(1)(i) through (vi) and
1026.43(£)(2).

32(d)(6) and (7) Prepayment Penalties

As discussed in the section-by-section
analysis of § 1026.32(b)(6) above, prior
to the Dodd-Frank Act, TILA permitted
prepayment penalties for high-cost
mortgages in certain circumstances. In
particular, under TILA section 129(c)(2),
which historically has been
implemented in § 1026.32(d)(7), prior to
the Dodd-Frank Act a high-cost
mortgage could provide for a
prepayment penalty so long as the
penalty was otherwise permitted by law
and, under the terms of the loan, the
penalty would not apply: (1) To a
prepayment made more than 24 months
after consummation, (2) if the source of
the prepayment was a refinancing of the
current mortgage by the creditor or an
affiliate of the creditor, (3) if the
consumer’s debt-to-income ratio
exceeded fifty percent, or (4) if the
amount of the periodic payment of
principal or interest (or both) could
change during the first four years after
consummation of the loan.

Section 1432(a) of the Dodd-Frank Act
repealed TILA section 129(c)(2). Thus,
prepayment penalties are no longer
permitted for high-cost mortgages. The
proposal would have implemented this
change consistent with the statute by
removing and reserving existing
§1026.32(d)(7) and comments
32(d)(7)(iii)-1 through -3 and
32(d)(7)(iv)-1 and —2. The proposal also
would have amended existing
§1026.32(d)(6) to clarify that
prepayment penalties are a prohibited
term for high-cost mortgages. As
discussed in the section-by-section
analysis of § 1026.32(b)(6)(i) above, the
proposal would have retained in
proposed § 1026.32(b)(8)(i) and
proposed comment 32(b)(8)-1.iv the
definition of prepayment penalty
contained in existing § 1026.32(d)(6)
and comment 32(d)(6)-1.

The Bureau received few comments
concerning its proposal to implement
the Dodd-Frank Act provisions banning
prepayment penalties for high-cost
mortgages. One commenter objected as
a general matter to the Dodd-Frank Act’s
treatment of prepayment penalties for
purposes of both qualified mortgages
and high-cost mortgages. The Bureau
does not find these comments
persuasive, for the reasons discussed
above in connection with
§1026.32(a)(1)(iii), and the Bureau
finalizes § 1026.32(d)(6) and (7) as
proposed.
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32(d)(8) Acceleration of Debt

The Bureau proposed a new
§1026.32(d)(8) to implement the
prohibition in new section 129(1) of
TILA added by section 1433(a) of the
Dodd-Frank Act. New section 129(1) of
TILA prohibits a high-cost mortgage
from containing a provision which
permits the creditor to accelerate the
loan debt, except when repayment has
been accelerated: (1) In response to a
default in payment; (2) pursuant to a
due-on-sale provision; or (3) pursuant to
a material violation of some other
provision of the loan document
unrelated to payment schedule.

Proposed § 1026.32(d)(8) would have
replaced current § 1026.32(d)(8), which
similarly prohibits due-on-demand
clauses for high-cost mortgage except (1)
In cases of fraud or material
misrepresentation in connection with
the loan; (2) a consumer’s failure to
meet the repayment terms of the loan
agreement for any outstanding balance;
or (3) a consumer’s action or inaction
that adversely affects the creditor’s
security for the loan or any right of the
creditor in such security.

Proposed § 1026.32(d)(8) would have
prohibited an acceleration feature in the
loan or open-end credit agreement for a
high-cost mortgage unless there is a
default in payment under the
agreement, the acceleration is pursuant
to a due-on-sale clause, or there is a
material violation of a provision of the
agreement unrelated to the payment
schedule. The Bureau also proposed
comments to provide additional
clarification and examples of when
acceleration under proposed
§1026.32(d)(8) would be permitted. The
Bureau sought comment from the public
on these aspects of the proposal, and in
particular sought possible additional
examples where a consumer’s material
violation of the loan or open-end credit
agreement may or may not warrant
acceleration of the debt.

The Bureau received two public
comments from industry in response to
this request, which generally requested
additional guidance on the term
“material violation of the loan
agreement,” and questioned whether the
proposed rule would permit
acceleration in circumstances other than
failure to pay property taxes that may
materially impair the creditor’s security
interest, such as the examples that exist
in the commentary to current
§1026.32(d)(8). These commenters also
suggested some additional examples of
actions undertaken by the consumer
that they believe could result in prior
lien to a first mortgage being filed
against the property in “material

violation” of a loan term. These
examples included failure to pay
property taxes; failure to pay
condominium fees, homeowner
association dues or assessments, or
utilities; and default on another lien on
the subject property. The commenters
also objected to the proposal’s removal
of several of the existing comments to
current §1026.32(d)(8)(iii), on the
ground that acceleration is justified in
those situations, and is currently
permitted. Specifically, the commenters
objected to the removal of language in
comment 32(d)(8)(iii)-2.i.E providing
that a creditor may terminate and
accelerate a high-cost mortgage in some
instances if the consumer obligated on
the credit dies. The commenters also
objected to the proposal’s removal of an
example in comment 32(d)(8)(iii)-2.i F
providing that a creditor may terminate
and accelerate a high-cost mortgage if
the property is taken by eminent
domain.

In the Bureau’s view, section 129(1)
essentially codified the substance of
current § 1026.32(d)(8). The changes the
Bureau proposed to § 1026.32(d)(8) and
its commentary were primarily for
clarity and organizational purposes.
Upon further consideration and in light
of the comments regarding the potential
impact of removing certain examples,
the Bureau has decided to implement a
final rule and commentary that closely
follow the current § 1026.32(d)(8) and
commentary. The Bureau agrees that
acceleration should not be deemed
impermissible under Regulation Z in
situations where it is currently
permitted, and is including the
examples set forth in current comments
32(d)(8)(iii)-2.i.E and F the commentary
to the final rule. The Bureau believes
these revisions adequately and
appropriately address industry’s
comments by clarifying that acceleration
may be permitted in certain
circumstances where the creditor’s
security interest is materially and
adversely affected, such as when an
action or inaction by the consumer
results in a prior lien being filed against
the property, or the property is taken by
eminent domain.

The Bureau declines to include the
various other examples provided by
industry commenters in the
commentary. The Bureau notes that the
examples set forth in comment
32(d)(8)(iii)—2.i.A through G serve only
as illustrations of instances where
acceleration may be deemed permissible
when the action or inaction by the
consumer impairs the creditor’s security
interest. These circumstances may, but
do not always, adversely affect the
creditor’s security interest, and the list

of examples is not all-inclusive. While
the Bureau agrees with industry
commenters that other actions or
inactions that may result in a prior lien
being filed against the property could
materially impair the creditor’s security
interest, the Bureau does not believe the
examples provided, such as failure to
pay homeowner association dues or
utilities, are likely to result in such an
impairment in most circumstances. The
Bureau thus declines to include these
specific examples in the commentary to
§1026.32(d)(8).

In addition, the Bureau is adding
comment 32(d)(8)(i)-1 to provide
further guidance regarding acceleration
of a loan for fraud or material
misrepresentation, consistent with
comment 40(f)(2)(i)-1 (concerning
requirements for home equity plans).
The Bureau believes that this guidance
will be equally helpful to creditors
seeking to accelerate a high-cost
mortgage. Finally, the Bureau has made
minor changes for clarification and in
light of the expansion of the coverage of
HOEPA to include open-end credit.

Section 1026.34 Prohibited Acts or
Practices in Connection With High-Cost
Mortgages 34(a) Prohibited Acts or
Practices for High-Cost Mortgages

The Bureau is finalizing proposed
§1026.34(a)(1) through (3) and comment
34(a)(3)-2 with revisions for consistency
and clarity. Proposed section
1026.34(a)(1) and comment 34(a)(3)-2
are revised to replace the terms “loan
subject to section 226.32” with “high-
cost mortgage.” Sections 1026.34(a)(2)
and (3) are revised to remove
capitalization from “‘assignee” and
“within one year period,” for
consistency purposes.

34(a)(4) Repayment Ability for High-
Cost Mortgages

TILA section 129(h) generally
prohibits a creditor from engaging in a
pattern or practice of extending credit to
consumers under high-cost mortgages
based on the consumers’ collateral
without regard to the consumers’
repayment ability, including the
consumers’ current and expected
income, current obligations, and
employment.

TILA section 129(h) is implemented
in current § 1026.34(a)(4). In 2008, the
Board by regulation eliminated the
“‘pattern or practice” requirement under
the HOEPA ability-to-repay provision
and also applied the repayment ability
requirement to higher-priced mortgage
loans. The 2008 HOEPA Rule set forth
the specific requirements for
verification of repayment ability in
§1026.34(a)(4)(ii). In addition,
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§ 1026.34(a)(4)(iii) provides for a
presumption of compliance with the
ability-to-repay requirements if the
creditor follows certain procedures. See
§1026.34(a)(4)(iii)—(iv) and comment
34(a)(4)(iii)—1. However, the 2008
HOEPA Final Rule makes clear that the
presumption of compliance is
rebuttable. See comment 34(a)(4)(iii)-1.
The consumer can still rebut or
overcome that presumption by showing
that, despite following the procedures
specified in § 1026.34(a)(4)(iii), the
creditor nonetheless disregarded the
consumer’s ability to repay the loan. For
example, the consumer could present
evidence that although the creditor
assessed the consumer’s debt-to-income
ratio or residual income, the debt-to-
income ratio was very high or the
residual income was very low. This
evidence may be sufficient to overcome
the presumption of compliance and
demonstrate that the creditor extended
credit without regard to the consumer’s
ability to repay the loan.

The Dodd-Frank Act did not amend
TILA section 129(h); however, sections
1411, 1412, and 1414 of Dodd-Frank,
among other things, established new
ability-to-repay requirements for all
residential mortgage loans under new
TILA section 129C. Specifically, the
Bureau’s 2013 ATR Final Rule (which
implements TILA section 129C) extends
these new ability-to-repay requirements
to any consumer credit transaction
secured by a dwelling, except an open-
end credit plan, a transaction secured by
a consumer’s interest in a timeshare
plan, a reverse mortgage, or temporary
loans such as construction loans and
bridge loans with terms of 12 months or
less. Closed-end credit transactions that
are high-cost mortgages, as defined in
TILA section 103(bb), will be subject to
the ability-to-repay requirements
pursuant to TILA section 129C and the
Bureau’s implementing regulations at
§1026.43. Open-end credit plans
secured by the consumer’s principal
dwelling that are high-cost mortgages
will not be subject to the ability-to-pay
requirements of Bureau’s 2013 ATR
Final Rule, but will instead be subject
to the existing ability-to-repay
requirements of TILA section 129(h) and
the Bureau’s implementing regulations
at §1026.34(a)(4). As discussed below,
the Bureau is revising § 1026.34(a)(4) to
account for these significant changes to
the regulatory landscape with respect to
repayment ability for closed-end credit
transactions, and amending the existing
repayment ability requirements in
current § 1026.34(a)(4) to apply
specifically to high-cost open-end credit
plans.

Closed-End High-Cost Mortgages

For consistency with TILA section
129C, proposed § 1026.34(a)(4) would
have provided that, in connection with
a closed-end high-cost mortgage, a
creditor must comply with the
repayment ability requirements in
§1026.43 (to be established separately
under the Bureau’s 2013 ATR Final
Rule). Therefore, the existing
requirements and the presumption of
compliance under § 1026.34(a)(4)(i)-(iv)
would no longer have applied to closed-
end credit transactions. Rather, as set
forth in the Bureau’s 2013 ATR Final
Rule, a creditor would have been
required to consider specific criteria and
records set forth in §1026.43(c)(2) and
(3) and, based on that criteria, make a
“reasonable and good faith
determination at or before
consummation that the consumer will
have a reasonable ability to repay” the
high-cost mortgage. See § 1026.43(c)(1)
and comments 43(c)(1)-1 and 43(c)(2)-
1.

Thus, as set forth more fully in the
2013 ATR Final Rule, for any closed-
end high-cost mortgage that does not
meet the qualified mortgage criteria set
forth in § 1026.43(e), there would have
been no presumption of compliance
available to creditors for the ability to
repay requirement. The 2012 HOEPA
Proposal stated that only open-end
credit transactions are subject to the
§ 1026.34(a)(4) ability-to-repay
requirements, and thus would have
removed the presumption of compliance
currently available for any such high-
cost mortgage under § 1026.34(a)(4)(iii).
See proposed comment 34(a)(4)-1.155
However, as also set forth in the 2013
ATR Final Rule, the § 1026.43(e)
rebuttable presumption of compliance
with the ability-to-repay requirement
would have been available for certain
high-cost mortgages that meet the
specific qualified mortgage criteria set
forth in § 1026.43(e).156

155 In the final rule, the Bureau is adding
additional clarifying language to make clear that the
§1026.34(a)(4)(iii) presumption only applies to
open-end credit plans.

156 The safe harbor available for certain qualified
mortgage transactions under § 1026.43(e)(1) will not
be available for HOEPA transactions that otherwise
meet the qualified mortgage criteria. As set forth in
the 2013 ATR Final Rule, the safe harbor is only
available for loans that are not higher-priced
covered transactions, as defined in § 1026.43(b)(4).
This will preclude any high-cost mortgage covered
by HOEPA'’s APR threshold from being eligible for
a safe harbor. Similarly, any loan that triggers the
HOEPA thresholds for limitations on points and
fees and prepayment penalties will fail to satisfy the
criteria for qualified mortgages, and thus will be
ineligible for either the safe harbor or the rebuttable
presumption of compliance available to qualified
mortgages. See § 1026.43(e)(3) and (g).

The Bureau solicited comment on this
aspect of the proposal, and received a
few public comments from consumer
groups that generally supported it. In
particular, consumer groups agreed that
requiring creditors to comply with the
ability-to-repay requirements set forth in
§1026.43 for all closed-end credit
transactions, including high-cost
mortgages, should benefit consumers by
simplifying compliance and
enforcement of the rules, provided that
the final rule does not reduce the
remedies available for high-cost
mortgages. No commenters raised
objections to this aspect of the proposal.
However, as more fully discussed in the
2013 ATR Final Rule, several consumer
groups submitted comments in
connection with the Board’s 2011 ATR
Proposal requesting that high-cost
mortgages be prohibited from receiving
qualified mortgage status through the
2013 ATR Final Rule. Those
commenters noted that high-cost
mortgages have been singled out by
Congress as deserving of special
regulatory treatment because of their
potential to be abusive to consumers,
and argued that it would seem
incongruous for any high-cost mortgage
to be given a presumption of
compliance with the ability-to-repay
rule.

The Bureau is adopting this aspect of
§1026.34(a)(4) as proposed, which is
consistent with the statutory language of
TILA section 129C. The Bureau notes
that the 2013 ATR Final Rule does not
prohibit a high-cost mortgage from being
a qualified mortgage, but is mindful that
allowing a high-cost mortgage to meet
the qualified mortgage criteria set forth
in §1026.43 potentially raises concerns
for consumer groups regarding HOEPA
protections and remedies. However, the
Bureau disagrees with consumer groups
that suggest allowing certain high-cost
mortgages to be “qualified mortgages”—
and thereby permitting a rebuttable
presumption of compliance with the
§ 1026.43(a) repayment ability
requirements for these transactions—is
incongruous with the underlying
consumer protection purpose of
HOEPA. Rather, the Bureau believes
that the net effect of requiring creditors
to comply with § 1026.43 for all closed-
end transactions, including those rules
that pertain to the presumption of
compliance available for qualified
mortgages, should be enhanced
consumer protection and facilitation of
compliance.

There are several considerations
informing the Bureau’s treatment of
repayment ability requirements. First, as
discussed above, the Dodd-Frank Act
does not prohibit high-cost mortgages
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from receiving qualified mortgage
status. While the statute imposes a
points and fees limit on qualified
mortgages (3 percent, generally) that
effectively prohibits loans that trigger
the high-cost mortgage points and fee
threshold from receiving qualified
mortgage status, it does not impose an
APR limit on qualified mortgages.
Therefore, nothing in the statute
prohibits a creditor from making a loan
with an APR that triggers HOEPA
coverage, while still meeting the criteria
for a qualified mortgage.

Second, although they are similar, the
Bureau generally considers the ability-
to-repay requirements set forth in
§1026.43 to be more protective of
consumers than the current ability-to-
repay criteria for high-cost mortgages set
forth in current § 1026.34(a)(4)@i)-(iv).
For example, § 1026.43 would require
creditors to consider additional factors
not currently included in
§1026.34(a)(4), such as a consumer’s
monthly debt-to-income ratio or
residual income. The Bureau generally
believes these criteria to be more
rigorous than the current ability-to-
repay provisions.

Third, the Bureau believes that, for
high-cost mortgages that meet the
qualified mortgage definition, there is
reason to provide a presumption,
subject to rebuttal, that the creditor had
a reasonable and good faith belief in the
consumer’s ability to repay
notwithstanding the high interest rate.
High-cost mortgages will be less likely
to meet qualified mortgage criteria
because the higher interest rate will
generate higher monthly payments and
thus require higher income to satisfy the
debt-to-income test for a qualified
mortgage. Where that test is satisfied—
that is, where the consumer has an
acceptable debt-to-income ratio
calculated in accordance with qualified
mortgage underwriting rules—there is
no logical reason to exclude the loan
from the definition of a qualified
mortgage.

The Bureau also disagrees with the
concerns raised by consumer groups
that allowing a rebuttable presumption
of compliance for these high-cost
mortgages will undermine consumer
protection. Rather, the Bureau believes
the final rule will provide greater
consumer protection than the current
ability-to-repay rules, which allow for a
presumption of compliance for any
high-cost mortgages. See current
§ 1026.34(a)(4)(iii). As more fully set
forth in the Bureau’s 2013 ATR Final
Rule, for any high-cost mortgages that
do not meet the qualified mortgage
criteria set forth in §1026.43(e), there
will be no presumption of compliance

available to creditors for the

§ 1026.34(a)(4) ability-to-repay
requirement. The Bureau believes this
will provide greater consumer
protection and facilitate, rather than
hinder, challenges to creditors’
repayment ability determinations for
these transactions.

The Bureau also believes that
allowing high-cost mortgages to be
qualified mortgages could provide an
incentive to creditors that make high-
cost mortgages to satisfy the qualified
mortgage requirements, which would
provide additional consumer
protections. For example, creditors who
make high-cost mortgages as qualified
mortgages will need to have verified the
consumer’s assets, liabilities, income
and other criteria, and determined that
the consumer’s debt-to-income ratio
meets certain specified criteria. See
§1026.43(e). Further protections and
restrictions, such as restricting interest-
only payments and limiting loan terms
to 30 years, are not requirements under
HOEPA, but are required to achieve
qualified mortgage status.

The Bureau believes that allowing
high-cost, qualified mortgages may be
particularly beneficial to consumers in
certain small loan markets, where some
creditors may need to exceed high-cost
mortgage thresholds due to the unique
structure of their business. The Bureau
believes that these creditors are likely to
make high-cost mortgages regardless of
the various disincentives to high-cost
lending, and allowing for a presumption
of compliance for these high-cost
mortgages could provide an incentive to
these creditors to make these mortgages
as qualified mortgages. As discussed
above, the Bureau believes this would
be in the interest of consumers by
providing additional consumer
protections.

The Bureau also does not believe that
allowing high-cost mortgages to be
“qualified mortgages” will deprive
consumers of the substantive
protections or remedies afforded by
HOEPA or encourage creditors to engage
in high-cost lending. Other than
allowing for a presumption of
compliance with the § 1026.43
repayment ability requirements for
those transactions that meet the criteria
for qualified mortgages, the enhanced
disclosure and counseling requirements,
and the enhanced liability for HOEPA
violations, are unaffected by the final
rule.

Finally, in addition to the various
benefits to consumers described above,
the Bureau believes that requiring the
same standards for determining
repayment ability and obtaining a
rebuttable presumption of compliance

for other closed-end credit transactions
not covered by HOEPA and high-cost
mortgages that are subject to the
repayment ability requirements of

§ 1026.43 will facilitate compliance by
providing clarity and consistency
between the 2013 ATR Final Rule and
the 2013 HOEPA Final Rule.

“Bridge”” Loans

Because temporary or “‘bridge” loans,
such as loans with maturity of 12
months or less made in connection with
the acquisition or construction of a
dwelling intended to become the
consumer’s principal dwelling are
closed-end credit transactions, any such
loan that is a high-cost mortgage will be
subject to the ability-to-repay
requirements pursuant to TILA section
129C and the Bureau’s implementing
regulations at § 1026.43. As discussed in
the Bureau’s 2013 ATR Final Rule,
temporary loans such as bridge loans
with terms of 12 months or less
(including high-cost mortgages) are
exempt from the § 1026.43 ability-to-
repay requirements. The proposal
nonetheless would have retained an
exemption from the § 1026.34(a)(4)
HOEPA ability-to-repay requirement
that exists in current § 1026.34(a)(4)(v).

The Bureau received no comments on
this aspect of the proposal, and is
retaining the exemption from the
§1026.34(a)(4) ability-to-repay
requirements for “bridge” loans as
proposed. For clarity and organizational
purposes, however, the Bureau is
moving the exemption from proposed
§1026.34(a)(4)(v) to § 1026.34(a)(4),
which discusses ability-to-repay for
closed-end credit transactions.

The Bureau is retaining this
exemption as consistent with TILA
section 129C(a)(8), and pursuant to its
authority under TILA section 129(p),
which grants the Bureau authority to
exempt specific mortgage products or
categories from any or all of the
prohibitions specified in TILA section
129(c) through (i) if the Bureau finds
that the exemption is in the interest of
the borrowing public and will apply
only to products that maintain and
strengthen home ownership and equity
protections. Retaining this exemption is
consistent with the historical and
current treatment of bridge loans under
HOEPA'’s ability-to-repay standards, and
also is consistent with the TILA section
129C(a)(8) exemption for bridge loans
that apply to the general ability-to-repay
requirements set forth in the 2013 ATR
Final Rule. The Bureau believes this
approach is in the interest of the
borrowing public and will strengthen
home ownership and equity protection
because it will not unduly restrict
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access to temporary bridge financing for
consumers.

Open-End High-Cost Mortgages

As previously noted, the existing
ability-to-repay requirements of TILA
section 129(h) will now apply to open-
end credit plans that are high-cost
mortgages. To facilitate compliance, the
Bureau proposed to implement TILA
section 129(h) as it applies to open-end
credit plans in proposed § 1026.34(a)(4)
by amending the existing mortgage
repayment ability requirements in
current § 1026.34(a)(4) to apply
specifically to high-cost open-end credit
plans. The Bureau solicited public
comment on this issue, but did not
receive any comments that addressed it.

The Bureau is revising § 1026.34(a)(4)
to provide, as proposed, that in
connection with an open-end credit
plan subject to § 1026.32, a creditor
shall not open a plan for a consumer
where credit is or will be extended
without regard to the consumer’s
repayment ability as of account opening,
including the consumer’s current and
reasonably expected income,
employment, assets other than the
collateral, and current obligations,
including any mortgage-related
obligations. As discussed above, the
Bureau notes that in the 2008 HOEPA
Final Rule, the Board adopted a rule
prohibiting individual high-cost
mortgages or higher-priced mortgage
loans from being extended based on the
collateral without regard to repayment
ability, in place of a prior rule
prohibiting a pattern or practice of
making extensions based on the
collateral without regard to consumers’
ability to repay. The existing
requirements further create a
presumption of compliance under
certain conditions to provide creditors
with more certainty and to mitigate
potential increased litigation risk.

The Board concluded that this
regulatory structure was warranted
based on the comments the Board
received and additional information.
Specifically, the Board exercised its
authority under TILA section 129(/)(2)
(renumbered as TILA section 129(p)(2)
by the Dodd-Frank Act) to revise the
liability standard for high-cost
mortgages based on a conclusion that
the revisions were necessary to prevent
unfair or deceptive acts or practices in
connection with mortgage loans. See 73
FR 44545, at 44539 (July 30, 2008). In
particular, the Board concluded that a
prohibition on making individual loans
without regard for repayment ability
was necessary to ensure a remedy for
consumers who are given unaffordable
loans and to deter irresponsible lending.

The Board determined that imposing the
burden to prove “pattern or practice” on
an individual consumer would leave
many borrowers with a lesser remedy,
such as those provided under some
State laws, or without any remedy, for
loans made without regard to repayment
ability. The Board further determined
that removing this burden would not
only improve remedies for individual
borrowers, it would also increase
deterrence of irresponsible lending. The
Board concluded that the structure of its
rule would also have advantages for
creditors over a ““‘pattern or practice”
standard, which can create substantial
uncertainty and litigation risk. While
the Board’s rule removed the “pattern or
practice” language from its rule, it
provided certainty to creditors by
including specific procedures for
establishing a rebuttable presumption of
compliance.

For substantially the same reasons
detailed by the Board in the 2008
HOEPA Final Rule, the Bureau believes
that it is necessary and proper to use its
authority under TILA section 129(p)(2)
to retain the existing § 1026.34(a)(4)
repayment ability requirements with
respect to individual open-end credit
plans that are high-cost mortgages, with
a presumption of compliance as
specified in the regulation, rather than
merely prohibiting a “pattern or
practice” of engaging in such
transactions without regard for
consumers’ ability to repay the loans.
The Bureau believes that the concerns
discussed in the 2008 HOEPA Final
Rule, such as preventing unfair
practices, providing remedies for
individual borrowers, and providing
more certainty to creditors, are equally
applicable to open-end transactions that
are high-cost mortgages. Furthermore,
also for these same reasons, the Bureau
believes it would not be in creditors’
and borrowers’ interest to reinsert the
‘“‘pattern or practice” language and
remove the presumption of compliance
in existing § 1026.34(a)(4). Therefore,
the Bureau believes that applying the
existing repayment ability requirement
in current § 1026.34(a)(4) to open-end
high-cost mortgages is necessary to
prevent unfair or deceptive acts or
practices in connection with mortgage
loans. See TILA section 129(p)(2).

The Bureau is also revising several
aspects of § 1026.34(a)(4) for
consistency with the 2013 ATR Final
Rule and for clarification purposes. The
Bureau is removing § 1026.34(a)(4)(ii)(B)
and accompanying comments
34(a)(4)(ii)(B)-1 and —2, which the
Bureau proposed to retain. This
provision would have provided an
affirmative defense for a creditor that

can show that the amounts of the
consumer’s income or assets that the
creditor relied upon in determining the
consumer’s repayment ability were not
materially greater than the amounts the
creditor could have verified using third-
party records at or before
consummation. The Bureau notes that
the Board’s 2011 ATR Proposal solicited
comment on whether it should have
provided this provision in the § 1026.43
repayment ability requirements which,
while not specified under TILA, would
have been consistent with the Board’s
2008 HOEPA Final Rule. See 2011 ATR
Proposal, 76 FR 27390, 27426 (May 11,
2011); see also §1026.34(a)(4)(ii)(B).

As more fully discussed in the 2013
ATR Final Rule, the Bureau received
several responses from consumer groups
in response to the Board’s 2011 ATR
Proposal that generally opposed the
affirmative defense. These commenters
argued that the provision would
undermine the income and asset
verification requirement provided in
proposed § 1026.43(c)(4). Other
commenters noted that providing an
affirmative defense might result in
confusion, and possible litigation, over
what the term ‘“‘material” may mean,
and that a rule permitting an affirmative
defense would need to define
materiality specifically, including from
whose perspective materiality should be
measured (i.e., the creditor’s or the
consumer’s).

As discussed in the 2013 ATR Final
Rule, the Bureau is not adopting an
affirmative defense as part of final
§1026.43 because, in the Bureau’s view,
such a defense could result in
circumvention of the § 1026.43(c)(4)
verification requirement.

Upon further consideration of
proposed § 1026.34(a)(4)(ii)(B), and in
light of the 2013 ATR Final Rule, the
Bureau believes that the same reasoning
applies to the repayment ability
requirements for open-end credit
transactions. In the Bureau’s view,
adopting the affirmative defense set
forth in proposed § 1026.34(a)(4)(ii)(B)
would create an unnecessary
inconsistency between the repayment
ability criteria in § 1026.43(c) and
§1026.34(a)(4). Further, the Bureau
believes the title XIV amendments to
TILA provide a strong indication that
creditors should be required to verify
income, assets, and other relevant
information as part of the repayment
ability determination. This principle is
reflected in the Bureau’s decision not to
adopt this affirmative defense for the
repayment ability requirements set forth
in the 2013 ATR Final Rule. The Bureau
believes that proposed
§1026.34(a)(4)(ii)(B) could have
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encouraged some creditors to determine
repayment ability for open-end credit
plans without verifying a consumer’s
income, assets, and other relevant
information. Removing proposed
§1026.34(a)(4)(ii)(B), on the other hand,
will better protect consumers, facilitate
compliance, and better harmonize the
2013 HOEPA and ATR Final Rules.
Accordingly, the Bureau is removing
proposed § 1026.34(a)(4)(ii)(B) and
renumbering the remainder of

§ 1026.34(a)(4)(ii).

The Bureau is also revising the
definition of “mortgage-related
obligations” to reflect the definition set
forth in the 2013 ATR Final Rule, and
clarifying that, with respect to open-end
credit plans, “mortgage-related
obligations” are obligations that are
required by another credit obligation
undertaken prior to or at account
opening, and are secured by the same
dwelling. See § 1026.43(b)(8). For clarity
and consistency with this revised
definition, the Bureau is also removing
existing comment 34(a)(4)(i)-1, which
had further defined the term using the
previous definition.

In addition, the Bureau is adopting
clarifying revisions as proposed in
§1026.32(a)(4) and its associated
commentary, with several additional
minor edits for consistency, clarity, or
organizational purposes. The Bureau is
removing proposed
§1026.34(a)(4)(iv)(A), which would
have excluded negatively amortizing
transactions from the §1026.34(a)(4)
presumption of compliance. Given that
negative amortization features are
prohibited altogether for high-cost
mortgages, and § 1026.34(a)(4)(iv) only
applies only to open-end, high-cost
mortgages, it is unnecessary to exclude
such transactions from the
§1026.34(a)(4)(iii) presumption of
compliance. The Bureau is also revising
comment 34(a)(4)—4 to reflect this
change.

The proposal generally incorporated
guidance in current comments 34(a)(4)—
1 through -5, with revisions for clarity
and consistency. Proposed comment
34(a)(4)-1 would have clarified that the
repayment ability requirement under
§ 1026.34(a)(4) applies to open-end
credit plans subject to § 1026.32;
however, the repayment ability
provisions of § 1026.43 apply to closed-
end credit transactions subject to
§1026.32. Proposed comment 34(a)(4)—
3 also would have clarified the current
commentary to conform with proposed
revisions and removed the current
example. Finally, proposed comment
34(a)(4)(iii)(B)-1 would have removed
the examples in current comment
34(a)(4)(iii)(B) as unnecessary or

inapplicable. The Bureau did not
receive any comments addressing these
aspects of the proposal.

The Bureau is adopting these
comments as proposed, with several
changes for clarity and consistency.
Comment 34(a)(4)-3 is amended to
clarify that “other dwelling-secured
obligations” includes any mortgage-
related obligations that are required by
another credit obligation undertaken
prior to or at account opening, and are
secured by the same dwelling that
secures the high-cost mortgage
transaction.

34(a)(4)(iii)(B)

As noted above, because open-end
credit plans are excluded from coverage
of TILA section 129C, the existing
ability-to-repay requirements of TILA
section 129(h) and the Bureau’s
implementing regulations at
§1026.34(a)(4) would still apply to
open-end credit plans that are high-cost
mortgages. Moreover, because the
presumption of compliance set forth in
§1026.43(e) may only apply to qualified
mortgages (which cannot include open-
end credit plans), the presumption of
compliance set forth in
§1026.34(a)(4)(iii) will still apply to
open-end credit plans that are high-cost
mortgages.

The Bureau proposed to revise current
§1026.34(a)(4)(iii) to clarify the criteria
that a creditor must satisfy to obtain a
presumption of compliance with the
repayment ability requirements for high-
cost mortgages that are open-end credit
plans. In particular, current
§ 1026.34(a)(4)(iii)(B) requires that a
creditor determine the consumer’s
repayment ability using the largest
payment of principal and interest
scheduled in the first seven years
following consummation and taking
into account current obligations and
mortgage-related obligations. The
Bureau believes that it is appropriate to
determine the consumer’s repayment
ability based on the largest periodic
payment amount a consumer would be
required to pay under the payment
schedule. However, applying this
requirement to open-end credit plans
requires additional assumptions because
a creditor may not know certain factors
required to determine the largest
required minimum periodic payment,
such as the amount a consumer will
borrow and the applicable annual
percentage rate. Accordingly, the
Bureau proposed revised
§ 1026.34(a)(4)(iii)(B) to require a
creditor to determine the consumer’s
repayment ability taking into account
current obligations and mortgage-related
obligations as defined in

§1026.34(a)(4)(i), and using the largest
required minimum periodic payment.
Furthermore, proposed
§1026.34(a)(4)(iii)(B) would have
required a creditor to determine the
largest required minimum periodic
payment based on the following
assumptions: (1) The consumer borrows
the full credit line at account opening
with no additional extensions of credit;
(2) the consumer makes only required
minimum periodic payments during the
draw period and any repayment period;
and (3) the maximum APR that may
apply under the payment plan (as
required to be included in the consumer
credit contract under § 1026.30) applies
to the plan at account opening and will
apply during the draw period and any
repayment period. The Bureau received
no comments on these aspects of the
proposal, and accordingly is adopting
them as proposed.

34(a)(5) Pre-Loan Counseling

Summary of Dodd-Frank Act
Amendments

Section 1433(e) of the Dodd-Frank Act
added new TILA section 129(u), which
creates a counseling requirement for
high-cost mortgages. Prior to extending
a high-cost mortgage, TILA section
129(u)(1) requires that a creditor receive
certification that a consumer has
obtained counseling on the advisability
of the mortgage from a HUD-approved
counselor, or at the discretion of HUD’s
Secretary, a State housing finance
authority. TILA section 129(u)(1) also
prohibits such a counselor from being
employed by or affiliated with the
creditor. TILA section 129(u)(3)
specifically authorizes the Bureau to
prescribe regulations that it determines
are appropriate to implement the
counseling requirement. In addition to
the counseling requirement, TILA
section 129(u)(2) requires that a
counselor verify, prior to certifying that
a consumer has received counseling on
the advisability of the high-cost
mortgage, that the consumer has
received each statement required by
TILA section 129 (implemented in
§1026.32(c)) or each statement required
by RESPA with respect to the
transaction.?5”7 The Bureau is exercising

157 In addition to the housing counseling
requirement for high-cost mortgages, the Dodd-
Frank Act now requires housing counseling for
first-time borrowers of negative amortization loans.
Section 1414(a) of the Dodd-Frank Act requires
creditors to receive documentation from a first-time
borrower demonstrating that the borrower has
received homeownership counseling prior to
extending a mortgage to the borrower that may
result in negative amortization. This requirement is
further discussed in the section-by-section analysis
for § 1026.36(k) below.
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its authority under TILA section
129(u)(3) to implement the counseling
requirement in a way that ensures that
borrowers will receive meaningful
counseling, and at the same time that
the required counseling can be provided
in a manner that minimizes operational
challenges.

Background Concerning HUD’s Housing
Counseling Program

HUD’s housing counseling program is
authorized by section 106 of the
Housing and Urban Development Act of
1968 (12 U.S.C. 1701w and 1701x),
which is implemented in 24 CFR part
214. As described in the preamble of the
proposal, this program provides
counseling to consumers on a broad
array of topics, including seeking,
financing, maintaining, renting, and
owning a home. According to HUD, the
purpose of the program is to provide a
broad range of housing counseling
services to homeowners and tenants to
assist them in improving their housing
conditions and in meeting the
responsibilities of tenancy or
homeownership. Counselors can also
help borrowers evaluate whether
interest rates may be unreasonably high
or repayment terms unaffordable, and
thus may help reduce the risk of
defaults and foreclosures.

HUD historically has implemented its
housing counseling program by issuing
approvals of nonprofit agencies that
meet its requirements for participation,
monitoring these agencies, and
awarding competitive grants to these
agencies. HUD also provides counseling
funds through State housing finance
authorities and national and regional
intermediaries, which provide
oversight, support, and funding for
affiliated local counseling agencies.
HUD has required counseling agencies
to meet various program requirements
and comply with program policies and
regulations to participate in HUD’s
housing counseling program.58 While
HUD’s regulations establish training and
experience requirements for the
individual counselors employed by the
counseling agencies, to date, HUD
generally has not approved individual
counselors. Pursuant to amendments
made to the housing counseling statute
by section 1445 of the Dodd-Frank Act,
HUD must provide for the certification
of individual housing counselors going
forward. Section 106(e) of the Housing
and Urban Development Act (12 U.S.C.
1701x(e)) provides that the standards

158 In addition to the regulations in 24 CFR part
214, HUD’s Housing Counseling Program is
governed by the provisions of the HUD Housing
Counseling Program Handbook 7610.1 and
applicable Mortgagee letters.

and procedures for testing and certifying
counselors must be established by
regulation. The Bureau understands that
HUD is undertaking a rulemaking to put
these standards and procedures in place
for individual counselors.

Pre-loan housing counseling is
available generally to prospective
borrowers planning to purchase or
refinance a home, but Federal and State
laws specifically require that counseling
be provided prior to origination of
certain types of loans. For example, as
previously discussed in connection with
the Bureau’s amendment to Regulation
X, Federal law requires homeowners to
receive counseling before obtaining a
reverse mortgage insured by the FHA
(i.e., a HECM).159 HUD imposes various
requirements related to HECM
counseling, including, for example:
Requiring FHA-approved HECM lenders
to provide applicants with contact
information for HUD-approved
counseling agencies; delineating
particular topics that need to be
addressed through HECM counseling;
and prohibiting HECM lenders from
steering a prospective borrower to a
particular counseling agency.160 As
discussed and implemented in this final
rule, the Dodd-Frank Act added
counseling requirements for high-cost
mortgages and certain loans involving
negative amortization.

Proposal

The proposal would have
implemented the Dodd-Frank Act’s
requirement that a creditor receive
written certification that a consumer has
obtained counseling on the advisability
of the mortgage prior to extending a
high-cost mortgage to a consumer in
proposed § 1026.34(a)(5) and
accompanying commentary. As
discussed in further detail below, the
Bureau is adopting the pre-loan
counseling requirement for high-cost
mortgages in § 1026.34(a)(5), with
several revisions.

34(a)(5)(i) Certification of Counseling
Required

Consistent with the statute, proposed
§1026.34(a)(5)(i) would have prohibited
a creditor from extending a high-cost
mortgage unless the creditor receives
written certification that the consumer
has obtained counseling on the
advisability of the mortgage from a
HUD-approved counselor, or a State

15912 U.S.C. 17152z-20(d)(2)(B).

160 See HUD Housing Counseling Handbook
7610.1 (05/2010), Chapter 4, available at http://
www.hud.gov/offices/adm/hudclips/handbooks/
hsgh/7610.1/76101HSGH.pdf (visited June 16,
20012) (HUD Handbook).

housing finance authority, if permitted
by HUD.

While a significant number of both
consumer group and industry
commenters expressed support for the
counseling requirement for high-cost
mortgages, a few commenters objected
to the counseling requirement generally.
Some industry commenters were
concerned that consumers would view
counseling as an unnecessary burden
due to its cost and inconvenience, or
that the requirement for counseling
could cause closings to be delayed. In
addition, a nonprofit network that
provides training to housing counselors
objected to the counseling requirement
out of concern that because counseling
is only being required for consumers
seeking the riskiest loans, counselors
will be unable to influence the
performance of the loans, which could
cause others to question the value of
counseling unfairly. This commenter
instead recommended that counseling
be required for all first-time borrowers
seeking anything other than a 30 year,
fixed-rate mortgage with fixed
payments. One commenter urged that
high-cost mortgages that finance
manufactured housing be exempt from
the counseling requirement, because the
counseling fee would constitute a
disproportionately large cost for these
relatively small mortgages.

The Bureau does not believe any of
these concerns warrant departing from
the statutory requirement for high-cost
mortgage counseling. The Bureau does
not agree with commenters that the
counseling for high-cost mortgages is an
unnecessary burden. Congress made the
determination that mandatory
counseling would be beneficial to
consumers prior to obtaining certain
types of riskier loans, and the Bureau is
not persuaded that it should use its
authority to depart from that
determination. Although the Bureau
understands concerns that counseling
could be valuable for some first-time
borrowers of loans other than those that
are fixed-rate and with fixed payments,
the Bureau proposed to require and
solicited comment on counseling
consistent with the statute, and does not
believe that it has a basis to determine
whether the benefits of mandatory
counseling outweigh the costs for a
broader group of consumers. With
respect to concerns about the perceived
efficacy of counseling due to the limited
nature of the counseling requirements,
the Bureau does not agree that a
counselor will be unable to influence
the outcome of the mortgage. The
Bureau believes that a consumer may
decide not to move forward with a high-
cost mortgage even after application, or


http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/7610.1/76101HSGH.pdf
http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/7610.1/76101HSGH.pdf
http://www.hud.gov/offices/adm/hudclips/handbooks/hsgh/7610.1/76101HSGH.pdf

Federal Register/Vol. 78, No. 21/Thursday, January 31, 2013/Rules and Regulations

6929

may be able to shop or negotiate for
different mortgage terms, based on
counseling received on the advisability
of the mortgage. Moreover, the Bureau
believes that the requirement to provide
a list of housing counselors under
RESPA, discussed above, will encourage
applicants for other types of mortgages
to obtain homeownership counseling
even if they are not required to do so.
As to the requested exclusion from
counseling for high-cost mortgages that
finance manufactured housing, the
Bureau believes that counseling would
be equally beneficial to a consumer
financing a manufactured home through
a high-cost mortgage as it would be for

a consumer financing another type of
dwelling. Finally, the Bureau notes that
the counseling provisions would permit
the cost of counseling to be financed or
to be paid by the creditor, provided that
the creditor does not condition payment
on the closing of the loan. For all of
these reasons, the Bureau is finalizing
the requirement for certification of
counseling in § 1026.34(a)(5)(i) as
proposed.

The Bureau also proposed
commentary addressing a number of
issues related to proposed
§1026.34(a)(5)(i), to provide creditors
additional compliance guidance. As
discussed in detail below, the Bureau is
also adopting this guidance as proposed,
with certain revisions.

TILA section 129(u) does not define
the term ‘““State housing finance
authority.” Proposed comment 34(a)(5)—
1 would have clarified that for the
purposes of § 1026.34(a)(5), a State
housing finance authority has the same
meaning as a ““State housing finance
agency” provided in 24 CFR 214.3 of
HUD’s regulations implementing the
housing counseling program. The
Bureau proposed to use the definition
contained in 24 CFR 214.3 because it
specifically addresses the ability of State
housing finance authorities to provide
or fund counseling, either directly or
through an affiliate. The Bureau did not
receive any comment regarding this
definition and is finalizing it as
proposed, except that the Bureau is
renumbering it as 34(a)(5)(i)-2 for
organizational purposes.

The Bureau proposed comment
34(a)(5)(i)-1 to clarify that counselors
approved by the Secretary of HUD are
homeownership counselors that are
certified pursuant to section 106(e) of
the Housing and Urban Development
Act of 1968 (12 U.S.C. 1701x(e)), or as
otherwise determined by the Secretary
of HUD. The Bureau proposed this
clarification because of its
understanding that other than for its
HECM counseling program, HUD

currently approves housing counseling
agencies and not individual counselors,
but will be certifying housing
counselors in the future to implement
section 1445 of the Dodd-Frank Act. The
proposed comment was intended to
ensure that the Bureau’s regulations do
not impede HUD from determining
which counselors qualify as HUD-
approved and to account for future
decisions of HUD with respect to the
approval of counselors.161 The Bureau
did not receive any comments objecting
to this guidance, and is adopting it as
proposed.

Proposed comment 34(a)(5)(i)-2
would have provided that prior to
receiving certification of counseling, a
creditor may not extend a high-cost
mortgage, but may engage in other
activities, such as processing an
application that will result in the
extension of a high-cost mortgage (by,
for example, ordering an appraisal or
title search). As the Bureau discussed in
the preamble of the proposal, nothing in
the statutory requirement restricts a
creditor from processing an application
that will result in the extension of a
high-cost mortgage prior to obtaining
certification of counseling, and
permitting the processing of the
application is consistent with the high-
cost mortgage counseling requirements
as a whole.162 Moreover, the Bureau
believes that proposed comment
34(a)(5)(i)-2 is necessary to address both
the ability of a creditor to provide the
required disclosures to the consumer to
permit certification of counseling, and
to address the likelihood that a creditor
may receive the required certification of
counseling only days before the
consummation of the loan, at the
earliest. As discussed in the preamble of
the proposal, new TILA section
129(u)(2) requires a counselor to verify
the consumer’s receipt of each
statement required by either TILA
section 129 (which sets forth the
requirement for additional disclosures
for high-cost mortgages and is
implemented in § 1026.32(c)) or by
RESPA prior to issuing certification of
counseling. The additional disclosures

161 HUD has stated that it “‘may require
specialized training or certifications prior to
approving certain housing counseling services, such
as HECM counseling.” HUD Handbook at 3-2.

162 The HECM program requires counseling to
occur before a HECM lender may “process’ an
application, meaning that the creditor may accept
an application, but “may not order an appraisal,
title search, or an FHA case number or in any other
way begin the process of originating a HECM loan”
before the consumer has received counseling. HUD
Mortgagee Letter 200425 (June 23, 2004). However,
the Bureau notes that HECM counselors are not
required to verify the receipt of transaction-specific
disclosures prior to issuing a certification of
counseling.

for high-cost mortgages required under
§1026.32(c) may be provided by the
creditor up to three business days prior
to consummation of the mortgage.
RESPA requires lenders to provide
borrowers several disclosures over the
course of the mortgage transaction, such
as the good faith estimate and the
settlement statement. Currently, the
HUD-1 may be provided by the creditor
at settlement.163 Commenters generally
did not raise any objections to comment
34(a)(5)(i)-2, and the Bureau is
finalizing it as proposed, except that it
is renumbering it as 34(a)(5)(i)-3 for
organizational purposes.

Proposed comment 34(a)(5)(i)-3
would have set forth the methods
whereby a certification form may be
received by the creditor. The proposed
comment clarifies that the written
certification of counseling may be
received by any method, such as mail,
email, or facsimile, so long as the
certification is in a retainable form. The
Bureau did not receive any comments
on this guidance, and except for
renumbering it as 34(a)(5)(i)—4, is
finalizing it as proposed.

One counseling association requested
clarification that the required
certification of counseling is not an
indication that a counselor has made a
judgment about the appropriateness of a
high-cost mortgage for a consumer. This
commenter expressed its support for
proposed comment 34(a)(5)(iv)-1,
which similarly would have provided
that a statement that a consumer has
received counseling on the advisability
of a high-cost mortgage does not require
the counselor to have made a judgment
as to the appropriateness of the high-
cost mortgage, as discussed below. The
Bureau agrees that it would be useful to
clarify that certification of counseling is
not evidence of a counselor’s opinion of
the loan for the consumer, but only that
the consumer has received counseling.
Accordingly, the Bureau has added new
comment 34(a)(5)(i)-5 to address the
purpose of certification in the final rule.

A few commenters raised operational
issues related to the certification
process, including generally asking for
more guidance and asking the Bureau to
allow creditors to move forward with
the consummation of a high-cost
mortgage without a certification form if
the counselor does not provide the form

163 The Bureau notes that as part of its 2012
TILA-RESPA Proposal, the Bureau proposed
requiring that a closing disclosure combining the
RESPA settlement statement and the final TILA
disclosure be provided to a consumer prior to
settlement. However, the Bureau does not anticipate
that any such requirement will take effect until after
the effective date for the requirements for high-cost
mortgages.
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to the creditor within a certain time
period. The Bureau has not proposed
additional guidance related to the
certification process, in part because the
Bureau believes that it is important to
allow flexibility so that counselors and
creditors can develop processes that
work best. The Bureau also declines to
permit a creditor to consummate a high-
cost mortgage without receiving
certification of counseling, which is
required by the statute. Such a result
would be inconsistent with the basic
statutory scheme, since absent
certification, a creditor could not be
certain that counseling occurred, that
the counseling addressed the required
elements, or that the counselor was able
to verify receipt of the required
disclosures.

34(a)(5)(ii) Timing of Counseling

As noted above, TILA section
129(u)(1) requires that a creditor receive
certification of counseling prior to
extending a high-cost mortgage to a
consumer, but otherwise does not
address when counseling should occur.
Proposed § 1026.34(a)(5)(ii) would have
required counseling to occur after the
consumer receives either the good faith
estimate required under RESPA or the
disclosures required under § 1026.40 for
open-end credit. The Bureau noted in
the preamble to the proposal that
permitting counseling to occur as early
as possible allows consumers more time
to consider whether to proceed with a
high-cost mortgage and to shop or
negotiate for different mortgage terms.
However, the Bureau believes that it is
also important that counseling on a
high-cost mortgage address the specific
loan terms being offered to a consumer.
The Bureau therefore concluded that
requiring the receipt of either of these
transaction-specific documents prior to
the consumer’s receipt of counseling on
the advisability of the high-cost
mortgage would best ensure that the
counseling session can address the
specific features of the high-cost
mortgage and that consumers will have
an opportunity to ask questions about
the loan terms offered. At the same time,
given that these documents are provided
to the consumer within a few days
following application, the Bureau
believes that the proposal permits
counseling to occur early enough to give
consumers sufficient time after
counseling to consider whether to
proceed with the high-cost mortgage
transaction and to consider alternative
options.164

164 The Bureau notes that as part of its 2012
TILA-RESPA Proposal, the Bureau proposed that
the good faith estimate required by RESPA be

Despite the verification requirement,
the Bureau does not believe that it
would make sense to wait until receipt
of all disclosures referenced in the
statute to permit counseling to occur.
Accordingly, nothing in proposed
§ 1026.34(a)(5)(ii) would require a
counselor to wait for the receipt of
either the § 1026.32(c) disclosure or the
full set of RESPA disclosures that must
be verified prior to certification to
provide counseling. As noted above, the
§1026.32(c) high-cost mortgage
disclosure is generally required to be
provided to the consumer no later than
three business days prior to
consummation of the loan, and one of
the disclosures required under RESPA,
the HUD-1, currently may be provided
to the consumer at settlement. As a
practical matter, this means that
certification would not happen until
right before closing. The Bureau does
not believe that delaying counseling
pending receipt of all disclosures would
benefit consumers, because consumers
may not be able to walk away from the
transaction or seek better loan terms so
late in the process. Accordingly, the
Bureau concluded that the best
approach would be a two-stage process
in which counseling would occur prior
to and separately from the receipt of the
high-cost mortgage disclosures, after
which the counselor would confirm
receipt of the disclosures, answer any
additional questions from the consumer,
and issue the certification. Under these
circumstances, a consumer obtaining a
high-cost mortgage would have at least
two separate contacts with his housing
counselor, the first to receive counseling
on the advisability of the high-cost
mortgage, and the second to verify with
the counselor that the consumer has
received the applicable disclosures. The
Bureau noted its belief that a second
contact may be beneficial to consumers
because it gives consumers an
opportunity to request that the
counselor explain the disclosure and to
raise any additional questions or
concerns they have, just prior to
consummation.

Proposed comment 34(a)(5)(ii)-1
clarified that for open-end credit plans
subject to § 1026.32, proposed
§1026.34(a)(5)(ii) permits receipt of
either the good faith estimate required
by RESPA or the disclosures required
under § 1026.40 to allow counseling to
occur, because 12 CFR 1024.7(h)
permits the disclosures required by

combined with the early TILA disclosure. Proposed
§1026.34(a)(5)(ii) was intended to permit both the
current good faith estimate or a future combined
disclosure to satisfy the requirement in order to
trigger counseling.

§ 1026.40 to be provided in lieu of a
good faith estimate, in the case of an
open-end credit plan.

Proposed comment 34(a)(5)(ii)-2
clarified that counseling may occur after
the consumer receives either an initial
good faith estimate or a disclosure
under § 1026.40, regardless of whether a
revised disclosure is subsequently
provided to the consumer.

The Bureau solicited comment on the
proposed timing requirements for
counseling, including whether a second
contact would help facilitate
compliance with the requirement for
certification of counseling. Most
commenters were generally supportive
of the timing proposed by the Bureau,
and the accompanying guidance.
Commenters noted that the Bureau’s
proposal would allow counseling to
occur early in the process, but also
provide counselors with the ability to
view specific disclosures. A few
commenters, however, expressed a view
that the counseling should occur earlier
in the process, e.g., before a consumer
shops for a property or a loan.

The Bureau agrees that counseling
earlier in the process may be beneficial
to some consumers. However, the
Bureau believes that for high-cost
mortgage borrowers, it is also important
that the consumer receive counseling on
the terms of the mortgage the consumer
is offered. The ability to view the
mortgage specific disclosures will allow
counselors to provide counseling that
addresses the affordability of the
specific loan the consumer is
considering. Moreover, the Bureau notes
that practically speaking, a creditor is
not likely to know whether or not the
consumer will be offered a high-cost
mortgage prior to receiving the
consumer’s application. For these
reasons, the Bureau is finalizing
§1026.34(a)(5)(ii) as proposed, with
minor edits for clarity and consistency.

34(a)(5)(iii) Affiliation Prohibited

Proposed § 1026.34(a)(5)(iii)(A) would
have implemented the general
prohibition in new TILA section
129(u)(1) that the counseling required
for a high-cost mortgage shall not be
provided by a counselor who is
employed by or affiliated 165 with the
creditor extending the high-cost
mortgage. Pursuant to the Bureau’s
authority under TILA 129(u)(3),
proposed § 1026.34(a)(5)(iii)(B) also
would have created an exemption from
this general prohibition for a State

165 ““ Affiliate” is defined in § 1026.32(b)(2) to
mean “any company that controls, is controlled by,
or is under common control with another company,
as set forth in the Bank Holding Company Act of
1956 (12 U.S.C. 1841 et seq.).”
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housing finance authority that both
extends a high-cost mortgage and
provides counseling to a consumer,
either itself or through an affiliate, for
the same high-cost mortgage transaction.

The Bureau requested comment on
the proposed general affiliation
prohibition, the exemption provided for
State housing finance authorities, and
whether the Bureau should consider
excepting any other entities from the
general affiliation prohibition, including
nonprofit counseling agencies. A
number of commenters supported the
general affiliation prohibition, and
several commenters also supported the
exemption to the affiliation prohibition
for State housing finance authorities. A
few commenters, including a consumer
group and an association for nonprofit
counseling organizations, urged the
Bureau to also exempt nonprofit
organizations with 501(c)(3) status from
the affiliation prohibition because such
entities also provide small loans for
purposes such as emergency repair or
foreclosure rescue that may be classified
as high-cost. These commenters noted
that organizations with 501(c)(3) status
have a higher level of accountability
than other entities.

The Bureau is adopting
§ 1026.34(a)(5)(iii)(A) substantially as
proposed. However, because a
transaction made by a Housing Finance
Agency acting as the creditor is now
exempt from HOEPA coverage, as
discussed in the section-by-section
analysis to § 1026.32(a)(1), the Bureau is
not finalizing § 1026.34(a)(5)(iii)(B). The
Bureau does not believe that an
exemption from the affiliation
prohibition is necessary for State
housing finance authorities, given the
general exemption from HOEPA for the
transactions they make. With respect to
the request for an exemption for loans
originated by organizations with
501(c)(3) status, the Bureau agrees that
as with loans made by State housing
finance authorities, such loans may be
beneficial to consumers. However, the
Bureau is concerned that an entity’s
501(c)(3) status may not be sufficient to
prevent potential abuses and that an
entity could be motivated to obtain
nonprofit status in order to avoid the
affiliation prohibition, if it were to
exempt such entities. The Bureau is
aware, for example, of concerns that
credit counseling organizations
engaging in questionable activities have
sought nonprofit status to circumvent
consumer protection laws.166
Accordingly, the Bureau declines to

166 See http://www.irs.gov/uac/IRS,-FTC-and-
State-Regulators-Urge-Care-When-Seeking-Help-
from-Credit-Counseling-Organizations.

create an exception to the affiliation
prohibition for nonprofit organizations.

34(a)(5)(iv) Content of Certification

As described above, TILA section
129(u)(1) requires a creditor to receive
certification that the consumer has
received counseling on the advisability
of the mortgage prior to extending the
high-cost mortgage, and TILA section
129(u)(2) requires a counselor to verify
a consumer’s receipt of each statement
required by TILA section 129 or RESPA
in connection with the transaction prior
to certifying the consumer has received
counseling. Proposed § 1026.34(a)(5)(iv)
would have set forth requirements for
the certification form that is provided to
the creditor. Specifically, proposed
§1026.34(a)(5)(iv) would have provided
that the certification form must include
the name(s) of the consumer(s) who
obtained counseling; the date(s) of
counseling; the name and address of the
counselor; a statement that the
consumer(s) received counseling on the
advisability of the high-cost mortgage
based on the terms provided in either
the good faith estimate or the
disclosures required by § 1026.40; and a
statement that the counselor has verified
that the consumer(s) received the
§1026.32(c) disclosures or the
disclosures required by RESPA with
respect to the transaction.

TILA section 129(u) did not define the
term ‘“‘advisability.” The Bureau
proposed guidance in comment
34(a)(5)(iv)-1 that would have
addressed the meaning of the statement
that a consumer has received counseling
on the advisability of the high-cost
mortgage. Specifically, the Bureau
proposed that a statement that a
consumer has received counseling on
the advisability of a high-cost mortgage
means that the consumer has received
counseling about key terms of the
mortgage transaction, as set out in the
disclosures provided to the consumer
pursuant to RESPA or § 1026.40; the
consumer’s budget, including the
consumer’s income, assets, financial
obligations, and expenses; and the
affordability of the loan for the
consumer. The Bureau further provided
some examples of such key terms of the
mortgage transaction that are included
in the good faith estimate or the
disclosures required under § 1026.40
that are provided to the consumer. The
Bureau noted in the preamble of the
proposal that requiring counseling on
the high-cost mortgage to address terms
of the specific high-cost mortgage
transaction is consistent with both the
language and purpose of the statute, and
that a requirement that counseling
address the consumer’s budget and the

affordability of the loan is appropriate,
since these are factors that are relevant
to the advisability of a mortgage
transaction for the consumer. HUD
already requires counselors to analyze
the financial situation of their clients
and establish a household budget for
their clients when providing housing
counseling.167

Proposed comment 34(a)(5)(iv)-1
would have further explained, however,
that a statement that a consumer has
received counseling on the advisability
of the high-cost mortgage does not
require the counselor to have made a
judgment or determination as to the
appropriateness of the loan for the
consumer. The proposal would have
provided that such a statement means
the counseling has addressed the
affordability of the high-cost mortgage
for the consumer, not that the counselor
is required to have determined whether
a specific loan is appropriate for a
consumer or whether a consumer is able
to repay the loan.168

Proposed comment 34(a)(5)(iv)-2
would have clarified that a counselor’s
verification of either the § 1026.32(c)
disclosures or the disclosures required
by RESPA means that a counselor has
confirmed, orally, in writing, or by some
other means, receipt of such disclosures
with the consumer. The Bureau noted
that a counselor’s verification of receipt
of the applicable disclosures would not
indicate that the applicable disclosures
provided to the consumer with respect
to the transaction were complete,
accurate, or properly provided by the
creditor.

Commenters raised two main points
concerning proposed § 1026.34(a)(5)(iv).
First, a significant number of
commenters raised concerns about the
form of counseling and requested that
the Bureau permit counseling to occur
through means other than in person,
such as by telephone, group classes, or
self-study, particularly in rural areas
where counseling resources may be
more limited. A few commenters also
raised concerns about proposed
comment 34(a)(5)(iv)—1 and the
guidance that a statement that a
consumer has received counseling on
the advisability of the high-cost
mortgage does not require the counselor

167 HUD Handbook at 3-5.

168 This is consistent with HUD’s guidance
related to the certification of counseling provided
for the HECM program, which indicates that the
issuance of a HECM counseling certificate “attests
ONLY to the fact that the client attended and
participated in the required counseling and that the
statutorily required counseling for a HECM was
provided” and “does NOT indicate whether the
counseling agency recommends or does not
recommend the client for a reverse mortgage.” HUD
Handbook at 4-18 (emphases in original).
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to have determined whether a loan is
appropriate for the consumer. These
commenters believe that counselors
should advise consumers on whether or
not they should accept the high-cost
mortgage and that advising consumers
in this manner would be beneficial.

The Bureau is finalizing proposed
§1026.34(a)(5)(iv) and its associated
commentary as proposed, with minor
edits for clarity and consistency. The
Bureau agrees that counseling for a
high-cost mortgage should not be
required to be received in person, and
the Bureau notes that nothing in the
proposed or final regulation or
commentary would prohibit or prescribe
any particular format for the required
counseling. The Bureau also notes,
however, that the requirement for a
certification form completed by a
counselor will necessitate that the
counseling be provided by a counselor.
As such, certain forms of counseling,
such as self-study, cannot be used to
satisfy the counseling requirement.

The Bureau also agrees with
commenters that consumers may benefit
from a counselor’s judgment about
whether a mortgage is appropriate for
the consumer. However, the Bureau
notes that nothing in the regulation or
commentary would prohibit or restrict a
counselor from advising a consumer
whether or not to enter into the high-
cost mortgage. Under the proposal, a
counselor would be permitted to advise
the consumer in the manner the
counselor deemed most helpful, in
accordance with the requirements set
forth by HUD, but a counselor would
not be required to make a determination
as to the appropriateness of the
mortgage.

34(a)(5)(v) Counseling Fees

TILA section 129(u) does not address
the payment of fees for high-cost
mortgage counseling. As the Bureau
discussed in the preamble of the
proposal, HUD generally permits
housing counselors to charge reasonable
fees to consumers for counseling
services, if the fees do not create a
financial hardship for the consumer.169
For most of its counseling programs,
HUD also permits creditors to pay for
counseling services, either through a
lump sum or on a per case basis, but
imposes certain requirements on this
funding to minimize potential conflicts
of interest. For example, HUD requires
that the payment be commensurate with
the services provided and be reasonable
and customary for the area, the payment
not violate the requirements of RESPA,
and the payment and the funding

169 24 CFR 214.313(a), (b).

relationship be disclosed to the
consumer.179 In the HECM program,
however, creditor funding of counseling
is prohibited. Due to concerns that
counselors may not be independent of
creditors and may present biased
information to consumers, section
255(d)(2)(B) of the National Housing
Act, as amended by section 2122 of the
Housing and Economic Recovery Act of
2008, prohibits mortgagees from paying
for HECM counseling on behalf of
mortgagors.

As noted in the preamble, the Bureau
believes that counselor impartiality is
essential to ensuring that counseling
affords meaningful consumer
protection. Without counselor
impartiality, the counseling a consumer
receives on the advisability of a high-
cost mortgage could be of limited value.
However, the Bureau is also aware of
concerns that housing counseling
resources are limited and that funding
for counseling may not be adequate.171
Prohibiting creditor funding of
counseling may make it more difficult
for counseling agencies to maintain
their programs and provide services so
that consumers may meet the legal
requirement to receive counseling prior
to obtaining a high-cost mortgage. It may
also create financial hardships for
borrowers of high-cost mortgages who
would otherwise be obligated to pay the
counseling fee upfront or finance the
counseling fee.

Proposed § 1026.34(a)(5)(v) would
have addressed the funding of
counseling fees by permitting a creditor
to pay the fees of a counselor or
counseling organization for high-cost
mortgage counseling. However, to
address potential conflicts of interest,
the Bureau also proposed that a creditor
may not condition the payment of these
fees on the consummation of the high-
cost mortgage. Moreover, the Bureau
proposed that if the consumer
withdraws the application that would
result in the extension of a high-cost
mortgage after receiving counseling, a
creditor may not condition payment of
counseling fees on the receipt of
certification from the counselor required
by proposed § 1026.34(a)(5)(i). If a
counseling agency’s collection of fees
were contingent upon the
consummation of the mortgage, or
receipt of a certification, a counselor
might have an incentive to counsel a
consumer to accept a loan that is not in
the consumer’s best interest. The Bureau

17024 CFR 214.313(e); 214.303.

171 See U.S. Department of Housing and Urban
Development Office of Policy Development &
Research, The State of the Housing Counseling
Industry (Sept. 2008), at 22, 59, 156-57.

recognized, however, that a creditor
may wish to confirm that a counselor
has provided services to a consumer,
prior to paying a counseling fee.
Accordingly, proposed
§1026.34(a)(5)(v) also would have
provided that a creditor may otherwise
confirm that a counselor has provided
counseling to a consumer prior to
paying counseling fees. The Bureau
believed proposed § 1026.34(a)(5)(v)
would help preserve the availability of
counseling for high-cost mortgages, and
at the same time help ensure counselor
independence and prevent conflicts of
interest that may otherwise arise from
creditor funding of counseling.

The Bureau also proposed comment
34(a)(5)(v)-1 to address the financing of
counseling fees to likewise preserve the
availability of counseling for high-cost
mortgages. The proposed comment
would have clarified that proposed
§ 1026.34(a)(5)(v) does not prohibit a
creditor from financing the counseling
fee as part of the mortgage transaction,
provided that the fee is a bona fide third
party charge as defined by proposed
§1026.32(b)(5)(i). The proposal was
intended to ensure that several options
are available for the payment of any
counseling fees, such as a consumer
paying the fee directly to the counseling
agency, the creditor paying the fee to the
counseling agency, or the creditor
financing the counseling fee for the
consumer.

Several commenters were supportive
of the proposal to allow lender funding
of counseling with the restriction that
the funding cannot be contingent upon
consummation of the high-cost
mortgage. Other commenters raised
general concerns about the lack of
funding for counseling and the lack of
counseling resources, particularly in
rural areas. One commenter suggested
that the Bureau address the lack of
funding by amending the HUD-1
settlement form to provide a line item
for “‘counseling/education” fees, to
legitimize the payment of counseling
fees from closing costs. As noted in the
preamble of the proposal, the Bureau is
aware of concerns about the adequacy of
funding for counseling. The Bureau is
not persuaded, however, that it should
take additional measures to address this
concern beyond its proposal to ensure
that several options are available for the
payment of counseling fees in the
context of this rulemaking. The Bureau
is therefore adopting § 1026.34(a)(5)(v)
and its associated commentary as
proposed.

34(a)(5)(vi) Steering Prohibited

TILA section 129(u) does not address
potential steering of consumers by
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creditors to particular counselors.
Pursuant to its authority under TILA
section 129(u)(3), proposed

§ 1026.34(a)(5)(vi) would have provided
that a creditor that extends a high-cost
mortgage shall not steer or otherwise
direct a consumer to choose a particular
counselor or counseling organization for
the required counseling. The Bureau
proposed this restriction to help
preserve counselor independence and
prevent conflicts of interest that may
arise when creditors refer consumers to
particular counselors or counseling
organizations. Under the HECM
program, lenders providing HECMs are
prohibited from steering consumers to
any particular counselor or counseling
agency.'72 As the Bureau noted in the
preamble to the proposal, absent a
steering prohibition, a creditor could
direct the consumer to a counselor with
whom the creditor has a tacit or express
agreement to refer customers in
exchange for favorable advice on the
creditor’s products in the counseling
session.

The Bureau also proposed comments
34(a)(5)(vi)-1 and 2, to provide an
example of an action that constitutes
steering and an example of an action
that does not constitute steering.

The Bureau solicited comment on its
proposed approach to prevent steering
of consumers to particular counselors or
counseling organizations and the
examples proposed in comments
34(a)(5)(vi)-1 and 2. The Bureau did not
receive any comments addressing the
steering prohibition or examples, and
adopts them as proposed.

34(a)(5)(vii) List of Counselors
Proposed Provisions Not Adopted

Proposed § 1026.34(a)(5)(vii) would
have added a requirement that a creditor
provide to a consumer for whom
counseling is required a notice
containing a list of five counselors or
counseling organizations approved by
HUD to provide high-cost mortgage
counseling. Proposed
§1026.34(a)(5)(vii) would have further
stated that a creditor will be deemed to
have complied with the obligation to
provide a counselor list if the creditor
complied with the broader obligation
proposed under Regulation X, § 1024.20,
discussed above, to provide a counselor
list to any applicant for a federally
related mortgage loan.

The Bureau sought comment on the
content and form of the required
counselor list. Comments addressing
these aspects of the list are addressed
above, in the discussion of § 1024.20.

172 HUD Handbook at 4-11.

The Bureau also sought comment on
whether some creditors would likely
comply with the counselor list
requirement in § 1026.34(a)(5)(vii)
independent of their obligations under
RESPA. The Bureau did not receive any
comments indicating that creditors
would likely comply with the high-cost
mortgage counseling list requirement
other than through the general
obligation to provide a counseling list in
§1024.20.

As noted above, the Bureau is
finalizing the counseling list
requirement under § 1024.20 to apply
broadly to all federally related mortgage
loans, including open-end credit plans.
Given the scope of this requirement, a
creditor extending a high-cost mortgage
to a consumer will always be obliged to
provide a consumer with a notice about
counseling resources under § 1024.20.
As aresult, because it would duplicate
the requirement in § 1024.20, the
Bureau is not adopting proposed
§1026.34(a)(5)(vii) in the final rule.

34(a)(6) Recommended Default

Proposed § 1026.34(a)(6) would have
implemented the prohibition on a
creditor recommending that a consumer
default on an existing obligation in
connection with a high-cost mortgage,
in new section 129(j) of TILA, which
was added by section 1433(a) of the
Dodd-Frank Act. Specifically, section
129(j) of TILA prohibits creditors from
recommending or encouraging a
consumer to default on an “existing
loan or other debt prior to and in
connection with the closing or planned
closing of a high-cost mortgage that
refinances all or any portion of such
existing loan.” The Bureau proposed to
use its authority under section 129(p)(2)
of TILA to extend this prohibition in
proposed § 1026.34(a)(6) to mortgage
brokers, in addition to creditors. Section
129(p)(2) provides that the “Bureau by
regulation * * * shall prohibit acts or
practices in connection with * * *
refinancing of mortgage loans the
Bureau finds to be associated with
abusive lending practices, or that are
otherwise not in the interest of the
borrower.”

The proposal noted that section 129(j)
prohibits a practice—in connection with
a refinancing—that is abusive or
“‘otherwise not in the interest of the
borrower” whereby a creditor advises a
consumer to stop making payments on
an existing loan knowing that if the
consumer takes that advice, the
consumer will default on the existing
loan. Following the creditor’s advice
could therefore leave the consumer with
no choice but to accept a high-cost
mortgage originated by that creditor,

with terms that are likely less favorable
to the consumer, to refinance and
eliminate the default on the existing
loan. As noted in the preamble of the
proposed rule, the Bureau believes that
it is appropriate to extend the same
prohibition against such creditor actions
to mortgage brokers, who often have
significant interaction with consumers
with regard to the refinancing of
mortgage loans and could have similar
incentives to encourage defaults that are
not in the interest of the consumer. As
stated by the Board in 2008 HOEPA
Final Rule, 73 FR 44522, 44529 (July 30,
2008), the exception authority under
TILA section 129(p)(2) is broad, and is
not limited to practices of creditors.
Proposed § 1026.34(a)(6) therefore
prohibits this practice for both creditors
and mortgage brokers.173 The Bureau
received comments from a few
consumer groups that supported this
extension and no comments that
opposed it. Therefore, the Bureau is
adopting § 1026.34(a)(6) as proposed.

In addition, the Bureau proposed
comments to § 1026.34(a)(6), which
would have clarified that whether a
creditor or mortgage broker
“recommends or encourages’’ a
consumer to default on an existing loan
depends on the relevant facts and
circumstances, and provided examples.
Specifically, the Bureau proposed
comment 34(a)(6)-2, which explained
that a creditor or mortgage broker
“recommends or encourages’’ default
when the creditor or mortgage broker
advises the consumer to stop making
payments on an existing loan ‘“knowing
that the consumer’s cessation of

173 An additional statutory basis for extending
this prohibition to mortgage brokers is the authority
provided under Section 129(p)(2)(A) of TILA,
which requires the Bureau to “by regulation * * *
prohibit acts or practices in connection with—(A)
mortgage loans that the Bureau finds to be unfair,
deceptive, or designed to evade the provisions of
this section.” Under the practice prohibited by
Section 129(j), the borrower may be deceived into
stopping payment on their existing loan due to a
misrepresentation made by a mortgage broker that
to do so will be of no consequence to the
borrower—even though the nonpayment will result
in a default by that borrower, in effect forcing the
borrower to take the high cost mortgage offered by
the mortgage broker to eliminate that default. This
scenario would likely meet the basic elements of a
deceptive act or practice: (1) A representation,
omission or practice that is likely to mislead the
consumer; (2) the consumer acted reasonably in the
circumstances; and (3) the representation, omission,
or practice is “material,” i.e., is likely to affect the
consumer’s conduct or decision with regard to a
product or service (i.e., the accepting of a high-cost
mortgage). See Board’s final rule on higher-priced
mortgage loans, 73 FR 44522, 44528-29 (July 30,
2008), citing to a letter from James C. Miller III,
Chairman, Federal Trade Commission to Hon. John
D. Dingell, Chairman, H. Comm. on Energy and
Commerce (Oct. 14, 1983), in explaining the Board’s
authority to prohibit unfair and deceptive practices
under then Section 129(1)(2) of TILA.
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payments will cause the consumer to
default on the existing loan.” Proposed
comment 34(a)(6)-2 also explained that
a creditor or mortgage broker does not
recommend or encourage default by
“advis[ing] a consumer, in good faith, to
stop payment on an existing loan that is
intended to be paid prior to the loan
entering into default by the proceeds of
a high-cost mortgage upon the
consummation of that high-cost
mortgage, if the consummation is
delayed for reasons outside the control
of the creditor or mortgage broker.”

The Bureau solicited comment on the
proposed examples and on additional
possible examples where a creditor or
mortgage broker may or may not be
recommending or encouraging a
consumer’s default. The Bureau
received a few public comments
addressing proposed comment 34(a)(6)—
2. For example, one consumer group
suggested that the proposed discussions
of “knowledge” and ‘““‘good faith” were
vague and could undermine what it
believed Congress intended to be a
“bright line” prohibition on any
communication that may be viewed as
a recommended default. Commenters
did not suggest alternative language for
the Bureau to use in place of this
comment, but instead urged the Bureau
to strike proposed comment 34(a)(6)-2
altogether, or replace it with a general
statement that any recommendation or
encouragement of nonpayment violates
the ban.

The Bureau agrees with these
commenters that the discussion of
“knowledge” and “good faith” in
proposed comment 34(a)(6)-2 could be
confusing to creditors or to consumers.
However, the Bureau believes that a flat
prohibition of communication between
a creditor or broker and a consumer
concerning the relationship between
timing of the next payment due on the
existing loan and the anticipated date of
consummation of the new high-cost
mortgage would be unnecessary and
contrary to the interests of consumers.
In particular, the Bureau believes that
such a prohibition could result in
consumers unnecessarily making
payments on loans that will be paid off
prior to the due date, and then needing
to seek refunds after payoff. Such a
result would be inefficient and contrary
to the interests of consumers—
particularly those with limited financial
resources. On the other hand, the
Bureau believes permitting limited
communication from the creditor or
broker to inform the borrower that the
anticipated consummation date of the
new high-cost mortgage will occur prior
to the next payment due date on an
existing loan to be refinanced by the

high-cost mortgage will help prevent
this inefficiency and benefit consumers.
For these reasons, the Bureau believes
that operational guidance would be
helpful regarding certain situations
where a consumer is scheduled to
refinance an existing loan through a
new high-cost mortgage, and that loan is
scheduled to be consummated prior to
the due date for the next payment due
on the consumer’s existing loan. The
Bureau is adopting a revised comment
34(a)(6)-2, which addresses these
concerns. Revised comment 34(a)(6)—2
removes the references to “knowledge”
and “good faith”” and instead provides
that a creditor or mortgage broker
“recommends or encourages”’ default
when the creditor or mortgage broker
advises the consumer to stop making
payments on an existing loan in a
manner that is likely to cause the
consumer to default on the existing
loan. The Bureau believes that this
language will alleviate the consumer
protection concerns raised by
commenters without unnecessarily
restricting communication between a
borrower and a creditor or broker.
Revised comment 34(a)(6)-2 further
provides operational guidance on
certain instances where delay of
consummation of a high-cost mortgage
occurs for reasons outside the control of
a creditor or mortgage broker. In those
circumstances, revised comment
34(a)(6)-2 provides that a creditor or
mortgage broker does not ‘“recommend
or encourage’ default because the
creditor or mortgage broker informs a
consumer that the new high-cost
mortgage is scheduled to be
consummated prior to the due date for
the next payment due on the consumer’s
existing loan (which is intended to be
paid by the proceeds of the new high-
cost mortgage) so long as the creditor or
broker also informs the consumer that
any delay of consummation of the new
high-cost mortgage beyond the payment
due date of the existing loan will not
relieve the consumer of the obligation to
make timely payment on that loan. For
the reasons set forth above, the Bureau
believes these revisions also address the
consumer protection concerns raised by
commenters without unnecessarily
restricting communication between a
borrower and a creditor or broker.

34(a)(7) Modification and Deferral Fees

The Bureau proposed a new
§1026.34(a)(7) to implement the
prohibition on modification and deferral
fees for high-cost mortgages in new
section 129(s) of TILA, as added by
section 1433(b) of the Dodd-Frank Act.
Specifically, section 129(s) of TILA
prohibits a “creditor, successor in

interest, assignee, or any agent” of these
parties from charging a consumer “any
fee to modify, renew, extend, or amend
a high-cost mortgage, or to defer any
payment due under the terms of such
mortgage.” As proposed, § 1026.34(a)(7)
would have closely followed the
statutory language in its implementation
of section 129(s).

The Bureau sought comment on the
applicability of the prohibition to a
refinancing of a high-cost mortgage,
including where the refinancing would
place the consumer in a non-high-cost
mortgage. The Bureau also sought
comment on the specific circumstances,
including examples, under which the
prohibition on modification and deferral
fees is particularly needed to protect
consumers. The Bureau further sought
information on the implications of the
Bureau’s proposal on practices for open-
end credit, and specifically on the
extent to which fees are charged for a
consumer’s renewal or extension of the
draw period under such open-end credit
plans.

The Bureau received no public
comments regarding the application of
this proposal to open-end credit and
fees for renewal or extension of draw
periods. The Bureau received comments
from several consumer groups
expressing support for the prohibition.
Consumer advocates also urged the
Bureau to clarify that 