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DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 203 and 3500
[Docket No. FR-5180-P-01]
RIN 2502-Al61

Real Estate Settlement Procedures Act
(RESPA): Proposed Rule To Simplify
and Improve the Process of Obtaining
Mortgages and Reduce Consumer
Settlement Costs

AGENCY: Office of the Assistant
Secretary for Housing—Federal Housing
Commissioner, HUD.

ACTION: Proposed rule.

SUMMARY: This proposed rule presents
HUD’s proposal to simplify and improve
the disclosure requirements for
mortgage settlement costs under the
Real Estate Settlement Procedures Act of
1974 (RESPA), to protect consumers
from unnecessarily high settlement
costs. This proposed rule takes into
consideration: discussions during
HUD’s RESPA Reform Roundtables held
in July and August 2005; public
comments in response to HUD’s July 29,
2002, proposed rule that addressed
RESPA reform; and comments received
and views expressed through
congressional hearings; meetings with
affected parties; and consultation with
other federal agencies, including the
Small Business Administration Office of
Advocacy.

HUD’s objective in proposing these
revisions is to protect consumers from
unnecessarily high settlement costs by
taking steps to: Improve and standardize
the Good Faith Estimate (GFE) form, to
make it easier to use for shopping
among settlement service providers;
ensure that page one of the GFE
provides a clear summary of the loan
terms and total settlement charges so
that borrowers will be able to use the
GFE to comparison shop among loan
originators for a mortgage loan; provide
more accurate estimates of costs of
settlement services shown on the GFE;
improve disclosure of yield spread
premiums to help borrowers understand
how they can affect their settlement
charges; facilitate comparison of the
GFE and the HUD-1/HUD-1A
Settlement Statements (HUD-1
settlement statement or HUD-1); ensure
that at settlement borrowers are made
aware of final loan terms and settlement
costs, by reading and providing a copy
of a “closing script” to borrowers;
clarify HUD-1 instructions; clarify
HUD’s current regulations concerning
discounts; and expressly state when
RESPA permits certain pricing

mechanisms that benefit consumers,
including average cost pricing and
discounts, including volume based
discounts.

DATES: Comment Due Date: May 13,
2008.

ADDRESSES: Interested persons are
invited to submit comments regarding
this proposed rule. There are two
methods for comments to be submitted
as public comments and to be included
in the public comment docket for this
rule. Regardless of the method selected,
all submissions must refer to the above
docket number and title.

1. Submission of Comments by Mail.
Comments may be submitted by mail to
the Regulations Division, Office of
General Counsel, Department of
Housing and Urban Development, 451
Seventh Street, SW., Room 10276,
Washington, DC 20410-0001.

2. Electronic Submission of
Comments. Interested persons may
submit comments electronically through
the Federal eRulemaking Portal at
www.regulations.gov. HUD strongly
encourages commenters to submit
comments electronically. Electronic
submission of comments allows
commenters maximum time to prepare
and submit comments, ensures timely
receipt by HUD, and enables HUD to
make them immediately available to the
public. Comments submitted
electronically through the
www.regulations.gov Web site can be
viewed by other commenters and
interested members of the public.
Commenters should follow the
instructions provided on that site to
submit comments electronically.

Note: To receive consideration as public
comments, comments must be submitted
through one of the two methods specified
above. Again, all submissions must refer to
the docket number and title of the rule. No
Facsimile Comments. Facsimile (FAX)
comments are not acceptable.

Public Inspection of Public
Comments. All properly submitted
comments and communications
submitted to HUD will be available,
without charge, for public inspection
and copying between 8 a.m. and 5 p.m.
weekdays at the above address. Due to
security measures at the HUD
Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling
the Regulations Division at (202) 708—
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
through TTY by calling the toll-free
Federal Information Relay Service at
(800) 877—8339. Copies of all comments
submitted are available for inspection

and downloading at
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Ivy
Jackson, Director, or Barton Shapiro,
Deputy Director, Office of RESPA and
Interstate Land Sales, U.S. Department
of Housing and Urban Development,
451 Seventh Street, SW., Room 9158,
Washington, DC 20410; telephone
number (202) 708—0502 (this is not a
toll-free number). For legal questions,
contact Paul S. Ceja, Assistant General
Counsel for GSE/RESPA, Joan L.
Kayagil, Deputy Assistant General
Counsel for GSE/RESPA or Rhonda L.
Daniels, Attorney-Advisor for GSE/
RESPA, Room 9262; telephone number
(202) 708-3137. Persons with hearing or
speech impairments may access this
number via TTY by calling the toll-free
Federal Information Relay Service at
(800) 877—8339. The address for the
above listed persons is: Department of
Housing and Urban Development, 451
Seventh Street, SW., Washington, DC
20410.

SUPPLEMENTARY INFORMATION:
I. Introduction and Principles

The process for disclosing settlement
costs in the financing or refinancing of
a home is regulated under RESPA, 12
U.S.C. 2601-2617. HUD seeks to make
improvements to its regulations
implementing RESPA (24 CFR part
3500), to make the process clearer and
more useful and ultimately less costly
for consumers. The mortgage industry
has changed considerably since RESPA
was enacted in 1974, and the
regulations implementing RESPA’s
original disclosure requirements are no
longer adequate.

The settlement costs associated with a
mortgage loan are significant. In the case
of purchase transactions, these costs can
become an impediment to
homeownership, particularly for low-
and moderate-income households.
HUD’s current RESPA rules do not
facilitate shopping or competition to
lower these costs. HUD estimates that
with the changes proposed to its RESPA
regulations in this rulemaking,
settlement costs will be lowered by $6.5
to $8.4 billion annually, with an average
savings of $518 to $670 per transaction.

RESPA’s purposes include the
provision of effective advance
disclosure of settlement costs and
elimination of practices that tend to
unnecessarily increase the costs of
settlement services. Similarly, the
Administration is committed to
extending homeownership
opportunities. HUD’s regulatory reform
and enforcement efforts for RESPA
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remain guided by the following
principles:

1. Borrowers should receive loan
terms and settlement cost information
early enough in the process to allow
them to shop for the mortgage product
and settlement services that best meet
their needs;

2. Costs should be disclosed and
should be as firm as possible to avoid
surprise charges at settlement;

3. Many of the current problems arise
from the complexity of the mortgage
loan settlement process. The process
can be improved with simplification of
disclosures and better borrower
information;

4. Increased shopping by borrowers
will lead to greater pricing competition,
so that market forces will lower prices
and lessen the need for regulatory
enforcement;

5. The key final terms of the loan a
borrower receives should be disclosed
to the borrower in an understandable
way at closing; and

6. HUD will continue to vigorously
enforce RESPA to protect borrowers and
ensure that honest settlement service
providers can compete for business on
a level playing field.

II. RESPA Overview

Congress enacted the Real Estate
Settlement Procedures Act of 1974 (Pub.
L. 93-533, 88 Stat. 1724, 12 U.S.C.
2601-2617) after finding that
“significant reforms in the real estate
settlement process are needed to ensure
that consumers throughout the Nation
are provided with greater and more
timely information on the nature and
costs of the settlement process and are
protected from unnecessarily high
settlement charges caused by certain
abusive practices * * *.” (12 U.S.C.
2601(a)). RESPA’s stated purpose is to
“effect certain changes in the settlement
process for residential real estate that
will result:

“(1) In more effective advance disclosure to
home buyers and sellers of settlement costs;

“(2) In the elimination of kickbacks or
referral fees that tend to increase
unnecessarily the costs of certain settlement
services;

“(3) In a reduction in the amounts home
buyers are required to place in escrow
accounts established to insure the payment of
real estate taxes and insurance; and

“(4) In significant reform and
modernization of local recordkeeping of land
title information.” (12 U.S.C. 2601(b)).

RESPA’s requirements apply to
transactions involving ‘“settlement
services” for ““federally related mortgage
loans.” Under the statute, the term
“settlement services” includes any
service provided in connection with a

real estate settlement.? The term
“federally related mortgage loan” is
broadly defined to encompass virtually
all purchase money and refinance
mortgages.?

Section 4(a) of RESPA (12 U.S.C.
2603(a)) requires the Secretary to
develop and prescribe “a standard form
for the statement of settlement costs
which shall be used * * * as the
standard real estate settlement form in
all transactions in the United States
which involve federally related
mortgage loans.” The law further
requires that the form “conspicuously
and clearly itemize all charges imposed
upon the borrower and all charges
imposed upon the seller in connection
with the settlement * * **’ (Id).

Section 5 of RESPA (12 U.S.C. 2604)
requires the Secretary to prescribe a
Special Information Booklet for
borrowers. Sections 5(c) and (d) of
RESPA require each lender to provide a
Good Faith Estimate (GFE), as
prescribed by the Secretary, within 3
days of loan application, and that the
GFE state “‘the amount or range of
charges for specific settlement services
the borrower is likely to incur in
connection with the settlement * *

In 1990, language was added in
Section 6 of RESPA (12 U.S.C. 2605) to
require certain disclosures to each
borrower, both at the time of loan
application and during the life of the
loan, about the servicing of the loan.

* 9

1“Settlement services” include “* * * title
searches, title examinations, the provision of title
certificates, title insurance, services rendered by an
attorney, the preparation of documents, property
surveys, the rendering of credit reports or
appraisals, pest and fungus inspections, services
rendered by a real estate agent or broker, the
origination of a federally related mortgage loan
(including, but not limited to, the taking of loan
applications, loan processing, and the underwriting
and funding of loans), and the handling of the
processing, and closing of settlement.” 12 U.S.C.
2602(3). The term is further defined at 24 CFR
3500.2.

2The term ““federally related mortgage loan”
generally includes a loan that both: (i) Is “secured
by a first or subordinate lien on residential real
property (including individual units of
condominiums and cooperatives) designed
principally for the occupancy of from one to four
families”; and (ii) is “made in whole or in part by
any lender the deposits or accounts of which are
insured by any agency of the Federal Government,
or is made in whole or in part by any lender which
is regulated by any agency of the Federal
Government”’; or “is made * * * or insured,
guaranteed, supplemented, or assisted in any way,
by [HUD] or any other officer or agency of the
Federal Government or * * * in connection with a
housing or urban development program
administered by [HUD]” or other federal officer or
agency; or “is intended to be sold * * * to [Fannie
Mae, Ginnie Mae, Freddie Mac], or a financial
institution from which it is to be purchased by
[Freddie Mac]; or is made in whole or in part by
any creditor * * * who makes or invests in
residential real estate loans aggregating more than
$1,000,000 per year * * *.” 12 U.S.C. 2602(1).

Section 8(a) of RESPA (12 U.S.C.
2607(a)) prohibits persons from giving
and from accepting “‘any fee, kickback,
or thing of value pursuant to any
agreement or understanding, oral or
otherwise, that [real estate settlement
service business] shall be referred to any
person” (12 U.S.C. 2607(a)). Section 8(b)
of RESPA prohibits persons from giving
and from accepting “any portion, split,
or percentage of any charge made or
received for the rendering of a real
estate settlement service * * * other
than for services actually performed”
(12 U.S.C. 2607(b)). Section 8(c)
provides, in part, that “[n]othing in
[Section 8] shall be construed as
prohibiting * * * (2) the payment to
any person of a bona fide salary or
compensation or other payment for
goods or facilities actually furnished or
for services actually performed, * * *
or (5) such other payments or classes of
payments or other transfers as are
specified in regulations prescribed by
the Secretary, after consultation with
the Attorney General, the Administrator
of Veterans’ Affairs, the Federal Home
Loan Bank Board,3 the Federal Deposit
Insurance Corporation, the Board of
Governors of the Federal Reserve
System, and the Secretary of
Agriculture” (12 U.S.C. 2607(c)(2)).

Section 9 of RESPA (12 U.S.C. 2608)
forbids any seller of property from
requiring, directly or indirectly, buyers
to purchase title insurance covering the
property from any particular title
company. Section 10 of RESPA (12
U.S.C. 2609) limits the amounts that
lenders or servicers may require
borrowers to deposit in escrow
accounts, and requires servicers to
provide borrowers with both initial and
annual escrow account statements.
Section 12 of RESPA (12 U.S.C. 2610)
prohibits lenders and loan servicers
from imposing any fee or charge on any
other person for the preparation and
submission of the uniform settlement
statement required under Section 4 of
RESPA or the escrow account
statements required under Section 10(c)
of RESPA, or for any statements
required by the Truth in Lending Act
(TILA).

Section 18 of RESPA (12 U.S.C. 2616)
provides that the Act does not annul,
alter, affect, or exempt any person from
complying with the laws of any State
with respect to settlement practices,

3 The Federal Home Loan Bank Board (FHLBB)
was abolished effective October 8, 1989, by the
Financial Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA) (Pub. L. 101-73,
103 Stat. 183). Its successor agency, the Office of
Thrift Supervision, Department of the Treasury,
assumed the FHLBB’s regulatory functions. 12
U.S.C. 1462a(e).
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“except to the extent that those laws are
inconsistent with any provision of
[RESPA], and then only to the extent of
the inconsistency.” Section 18 further
authorizes the Secretary to determine
whether such inconsistencies exist, but
provides that the Secretary may not
determine a State law to be inconsistent
with RESPA if the Secretary determines
the State law gives greater protection to
consumers.

Section 19 of RESPA (12 U.S.C. 2617),
among other provisions, authorizes the
Secretary to seek to achieve the
purposes of RESPA by prescribing
regulations, making interpretations, and
granting reasonable exemptions for
classes of transactions.

II1. Overview of HUD'’s Efforts Since
2002

On July 29, 2002 (67 FR 49134), HUD
issued a proposed RESPA reform rule
“Real Estate Settlement Procedures Act
(RESPA); Simplifying and Improving
the Process of Obtaining Mortgages to
Reduce Settlement Costs to Consumers”’
(2002 Proposed Rule) that would have
provided for a revised GFE that would
have simplified and standardized
estimated settlement cost disclosures to
make such estimates more reliable, as
well as to prevent unexpected charges at
settlement. In addition, the 2002
Proposed Rule would have modified
mortgage broker compensation
disclosure requirements and would
have provided an exemption from
Section 8 of RESPA for guaranteed
packages of settlement services.

The 2002 Proposed Rule followed
several years of consultation with
industry, consumer, and government
groups on changes to RESPA. The 2002
Proposed Rule also followed two reports
to Congress that examined ideas to
improve the mortgage loan settlement
process: The 1998 joint report by HUD
and the Board of Governors of the
Federal Reserve (Federal Reserve or the
Board) on reform of RESPA and the
Truth in Lending Act; and the 2000
HUD-Treasury Report on Predatory
Lending. Both of these reports are
described in more detail in the 2002
Proposed Rule (see 67 FR at 49143-6).

In response to the 2002 Proposed
Rule, HUD received over 40,000
comments, of which 400 contained in-
depth discussions of various issues
raised by the proposal. Comments were
submitted by real estate, mortgage
broker, banking, mortgage lending,
financial services, and title industry
trade groups; consumer advocacy
organizations; mortgage companies;
settlement service providers; banks;
credit unions and related organizations;

State agencies; Members of Congress;
lawyers; and other concerned persons.

Generally, the extensive comment
letters supported the overall goals of the
proposal, but disagreed with or
expressed reservations concerning
specific aspects of the proposal. For
example, some lender organizations
(including the Mortgage Bankers
Association) strongly supported the
packaging proposal, while the National
Association of Realtors supported the
GFE changes. Consumer advocacy
organizations (including AARP and the
National Consumer Law Center) largely
supported the mortgage broker
compensation disclosure changes, the
other GFE changes; and, subject to some
exceptions, the packaging proposal.
Several industry organizations
supported better disclosure of total
mortgage broker compensation. On the
other hand, the National Association of
Mortgage Brokers opposed HUD’s
proposed approach to disclosing the
yield spread premium as part of the
total mortgage broker compensation,
and the American Land Title
Association opposed HUD’s packaging
proposal and offered a two-package
approach as an alternative.

In response to the considerable and
varied comments from the public, as
well as from other federal agencies and
Congress, the Secretary withdrew the
proposed rule in early 2004. At that
time, the Secretary committed HUD to
gather additional information about
settlement service costs and the process
of obtaining mortgages, as well as to
engage in outreach to Congress,
members of potentially affected
industries, consumers, and other federal
agencies, before proceeding with any
proposed changes related to HUD’s
RESPA regulations.

In June 2004, in preparation for
outreach to the industry and consumer
groups, HUD began consulting with its
federal agency partners, including the
Small Business Administration (SBA)
Office of Advocacy, on RESPA reform.
These meetings continued through
2005. In Spring 2005, HUD also
consulted with Members of Congress
and congressional staff on RESPA
reform.

After these initial consultations, in
July and August 2005, HUD held a
series of seven consumer and industry
roundtables both at HUD Headquarters
in Washington, DG, and jointly with the
SBA Office of Advocacy in Chicago, Los
Angeles, and Fort Worth. As discussed
in the public notice announcing the
roundtables (70 FR 37646, June 29,
2005), in selecting participants for the
roundtables, HUD sought a cross-section
of representatives of consumer advocacy

organizations, all segments of the
settlement services industry, State
mortgage industry regulators, and other
interested persons who had analyzed
the 2002 Proposed Rule or had offered
alternative proposals for HUD’s
consideration. Over 150 companies,
organizations, and other persons were
invited to attend, and 122 of these
attended at least one of the roundtables.
At the roundtables, HUD presented an
overview of an approach to RESPA
reform that included revision of the
GFE, clarification of the yield spread
premium disclosure, and the option of
providing an exemption from the
Section 8 provisions prohibiting referral
fees, kickbacks, and unearned fees to
encourage packaging of settlement
services. After HUD’s presentation,
participants were encouraged to present
their views on RESPA reform issues.
Participants generally agreed that
HUD should pursue revision of the GFE.
Many participants stated that the GFE
should reflect the HUD-1 settlement
statement, so that borrowers could
better compare the GFE to the HUD-1.
Consumer representatives stated that
disclosure of the yield spread premium
(YSP) is necessary, while mortgage
brokers recommended that the YSP
disclosure be dropped from the GFE.
Mortgage broker participants noted that
lenders are not required to disclose any
secondary market fees on otherwise
identical loans. Mortgage brokers
expressed concern that focusing on a
requirement for more effective
disclosure of YSPs puts mortgage
brokers at a severe disadvantage, as
compared to lenders, in originating a
loan. Lenders maintained that it would
be impractical for a lender to disclose
on the GFE how much a lender would
earn if or when the loan is sold on the
secondary market. These concepts also
are discussed in more detail in HUD’s
Real Estate Settlement Procedures Act
Statement of Policy 2001-1 (66 FR
53052, at 53256-7, October 18, 2001).
With respect to packaging, small
business representatives asserted that a
Section 8 exemption for packaging
would be harmful to small business
providers of settlement services because
lenders would dominate packaging and
would extract kickbacks from small
businesses in exchange for inclusion in
a package. Consumer groups opposed
packaging with a Section 8 exemption
on the grounds that the exemption
would provide a safe harbor for loans
with high costs and fees and other
potentially predatory features. These
groups also asserted that there would be
no way to determine costs and fees for
packaged loans for purposes of
determining compliance with the Truth
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in Lending Act. Lender representatives
generally supported packaging under a
Section 8 exemption as the most
efficient method to ensure cost savings
to consumers, but some indicated that
packaging could also be delivered with
limited Section 8 relief, such as for
volume-based discounts and average
cost pricing.

IV. This Proposed Rule
A. Generally

Today’s proposed rule builds on all of
this history and specifically recognizes
many of the suggestions made at the
roundtables with respect to the GFE and
comparability of the HUD-1. The rule
proposes a new framework under
RESPA that would:

(1) Improve and standardize the GFE
form to make it easier to use for
shopping among settlement service
providers;

(2) Ensure that page one of the GFE
provides a clear summary of loan terms
and total settlement charges so that
borrowers will be able to use the GFE
to comparison shop among loan
originators for a mortgage loan;

(3) Provide more accurate estimates of
costs of settlement services shown on
the GFE;

(4) Improve the disclosure of yield
spread premiums to help borrowers
understand how they can affect their
settlement charges;

(5) Facilitate comparison of the GFE
and the HUD-1/HUD-1A Settlement
Statements (HUD-1 settlement
statement or HUD-1);

(6) Ensure that at settlement,
borrowers are aware of final loan terms
and settlement costs, by reading and
providing a copy of a ““closing script” to
borrowers;

(7) Clarify HUD-1 instructions;

(8) Clarify HUD’s current regulations
concerning discounts; and

(9) Expressly state when RESPA
permits certain pricing mechanisms that
benefit consumers, including average
cost pricing and discounts, including
volume-based discounts.

A detailed description of each aspect
of the proposed rule that involves these
concepts follows in Sections B-E of this
preamble.

This proposal also includes certain
technical amendments to the current
RESPA rules, as set forth below.

B. Legislative Proposals Related to
RESPA Reform

In order to further bolster consumer
protection, as well as to ensure uniform
and consistent enforcement under
RESPA, HUD intends to seek legislative
changes to RESPA that will complement

the regulatory improvements made in
this rule. HUD firmly believes that the
proposed rule will improve the
mortgage loan settlement process
through better disclosures to consumers,
but greater consumer protection can be
achieved by also strengthening certain
statutory disclosure requirements and
improving the remedies available under
RESPA.

In today’s proposed rule, HUD seeks
to ensure that consumers are provided
with meaningful and timely
information. While HUD can make
certain regulatory improvements to the
disclosures that will help consumers
shop for mortgage loans, HUD needs
additional statutory authority to make
further warranted improvements in
disclosures that will help consumers
understand the final terms of the loans
and costs to which they commit at
closing. Moreover, as currently framed,
RESPA establishes limited and
inconsistent enforcement authority, and
does not provide HUD with any
enforcement authority for key disclosure
provisions. The 1998 joint report by
HUD and the Federal Reserve on reform
of RESPA and the Truth in Lending Act
recommended that RESPA be amended
to provide for more effective
enforcement.* In its April 2007 report
on the title insurance industry, the
Government Accountability Office
recommended that Congress consider
whether modifications to RESPA are
needed to better achieve its purposes,
including by providing HUD with
increased enforcement authority.?

As part of its efforts to improve the
protections provided under RESPA,
HUD intends to seek statutory
modifications that would include the
following provisions: (1) Authority for
the Secretary to impose civil money
penalties for violations of specific
RESPA sections, including sections 4
(provision of uniform settlement
statement), 5 (GFE and special
information (settlement costs) booklet),
6 (servicing), 8 (prohibition against
kickbacks, referral fees, and unearned
fees), 9 (title insurance), and portions of
10 (escrow accounts), as well as
authority for the Secretary and State
regulators to seek injunctive and
equitable relief for violations of RESPA;
(2) requiring delivery of the HUD-1 to
the borrower 3 days prior to closing; and
(3) a uniform and expanded statute of
limitations applicable to governmental
and private actions under RESPA.

+See Section III of this preamble.

5 Title Insurance: Actions Needed to Improve
Oversight of the Title Industry and Better Protect
Consumers, Government Accountability Office,
April 2007, GAO-07-401.

RESPA does not currently provide
HUD with enforcement mechanisms for
some of the most important consumer
disclosures, including the section 4
requirements related to provision of the
HUD-1, and section 5 requirements
related to provision of the GFE and the
special information (settlement costs)
booklet. HUD believes that a lack of
enforcement authority and of clear
remedies for violations of critical
sections of RESPA negatively impacts
consumers and diminishes the
effectiveness of the statute. Accordingly,
HUD intends to seek authority to
impose civil money penalties to enforce
violations of RESPA. In addition to civil
money penalty authority, HUD intends
to seek authority for additional
injunctive and equitable remedies for
violations of RESPA.

Improving the ability of consumers to
shop for the best mortgage loan and
control settlement costs—using the new
GFE form and comparing it to the
HUD-1 at closing—is a key component
of today’s proposed rule. Additional
statutory authority would enable HUD
to improve its efforts at providing
borrowers with necessary and timely
information about their mortgage loans
and other settlement services. Section 4
of RESPA currently provides that a
borrower may request to inspect the
HUD-1 the day before settlement, but
many borrowers are unaware of this
right, and the time currently provided to
inspect the HUD-1 allows little margin
for identifying and challenging
problematic charges before settlement.

HUD also intends to seek reform of
the statute of limitations provisions of
RESPA. Currently, there are different
limitation periods depending on which
section of the statute is alleged to have
been violated, and who is pursuing a
remedy of the violation. HUD believes
that enforcement efforts would be
enhanced, and the requirements of the
statute simplified, by standardizing the
statute of limitations.

C. Federal Reserve Board Proposed Rule
Amending Regulation Z

On January 9, 2008, the Federal
Reserve Board (Board) issued a
proposed rule that would amend its
Regulation Z which implements the
Truth in Lending Act, 16 U.S.C. 1601,
et seq. (73 FR 1672, January 9, 2008).
The proposed rule is intended to
accomplish three goals: (1) To protect
consumers in the mortgage market from
unfair, abusive, or deceptive lending
and servicing practices while preserving
responsible lending and sustainable
homeownership; (2) to ensure that
mortgage loan advertisements provide
accurate and balanced information and
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do not include misleading or deceptive
representations; and (3) to require
earlier mortgage disclosures for non-
purchase money mortgage transactions
which would include mortgage
refinancings, closed-end home equity
loans, and reverse mortgages (73 FR
1672).

In its proposal, the Board would
establish new protections for higher-
priced mortgages, a newly defined
category of loans, and for all mortgage
loans. The proposed rule contains four
key protections for higher-priced
mortgage loans to prohibit creditors
from: (1) Engaging in a pattern or
practice of extending credit based on the
collateral without regard to the
consumer’s ability to repay; (2) making
a loan without verifying the income and
assets relied upon to make the loan; (3)
imposing prepayment penalties in
certain circumstances; and (4) making
loans without establishing escrows for
taxes and insurance (73 FR 1673).

The Board also proposes, for all
mortgage transactions, to prohibit
creditors from paying mortgage brokers
more than the consumer agreed the
broker would receive. Specifically, the
proposed rule would prohibit a creditor
from making a payment, “directly or
indirectly, to a mortgage broker unless
the broker enters into an agreement with
a consumer”’ (73 FR 1725). Further, a
creditor payment to a mortgage broker
could not exceed the total amount of
compensation stated in the written
agreement, reduced by any amounts
paid directly by the consumer or by any
other source (Id).

In proposing the mortgage broker
agreement, the Board recognizes HUD’s
current policy statements and regulatory
requirements regarding disclosure of
mortgage broker compensation and
noted that HUD had announced its
intention to propose improved
disclosures under RESPA (73 FR 1700).
The Board stated that it intends that its
proposal “* * * would complement
any proposal by HUD and operate in
combination with that proposal to meet
the agencies’ shared objectives of fair
and transparent markets for mortgage
loans and for mortgage brokerage
services.”

HUD believes its proposals regarding
the GFE and mortgage broker
compensation are consistent with those
of the Board. As HUD moves forward to
finalize this rule, it will continue to
work with the Board to make the
respective rules consistent,
comprehensive, and complementary.

D. Planned Implementation of Final
Rule

Given the significant changes that
would be made in its RESPA regulations
by this proposed rule, the Department
intends to include a transition period in
the final rule. During the 12-month
transition period, settlement service
providers and other persons may
comply with either the current
requirements or the revised
requirements of the amended
provisions. HUD is seeking comments
on whether such a transition period is
appropriate.

E. The GFE and GFE Requirements

Problems Identified with the Existing
GFE. Under RESPA, loan originators
must provide a GFE of the borrower’s
settlement costs (along with HUD’s
Special Information Booklet in home
purchase transactions) at or within 3
days of a mortgage loan application.
RESPA authorizes HUD to prescribe
regulations concerning the GFE, and
HUD’s regulations at 24 CFR 3500.7,
along with the suggested format set forth
in Appendix C to the regulations,
constitute the current GFE guidance. At
the closing, a borrower must receive the
Uniform Settlement Statement (HUD-1
or HUD-1A), which itemizes final
settlement charges to borrowers. The
regulations at 24 CFR 3500.8—-3500.10
and the instructions in Appendix A to
the regulations specify HUD’s
requirements for the HUD-1/1A.

HUD believes that the GFE could
better facilitate borrowers shopping for
the best loan. Further, the GFE could
better achieve the statute’s purposes of
preventing unnecessarily high
settlement costs by requiring a more
accurate and consistent presentation of
costs. The regulations do not require
that the GFE be given to the borrower
until after he or she submits a full
application to an originator. This can
result in a borrower paying significant
fees before receiving a GFE, inhibiting
the possibility of shopping beyond the
provider with whom the applicant first
applies. HUD’s RESPA regulations
require that the GFE include a list of
charges but they do not prescribe a
standard form. Consequently, it is
virtually impossible to shop and
compare the charges of various
originators and settlement service
providers using the GFE, because
different originators may list different
types or categories of charges, or may
identify specific charges by different
names, or both. The current regulations
also do not require that the GFE contain
information on the terms of loans, such
as the loan’s interest rate, for purposes

of comparison. Further, while the HUD
Special Information Booklet
supplements the GFE, the GFE does not
provide certain important explanatory
information to the borrower including,
for example, how the borrower can use
the document to shop and compare
loans. The GFE also does not make clear
the relationship between the closing
costs and the interest rate on a loan.

HUD’s current regulations require
loan originators to list on the GFE the
“amount of or range of”’ each charge that
the borrower is likely to incur in
connection with the settlement.® The
suggested GFE format, found in
Appendix C to the regulations, lists 20
common settlement services. The
suggested format also provides a space
for listing any other applicable services
and charges. These requirements have
led, in many instances, to a proliferation
of charges for separate “services”
without any actual increase in the work
performed by individual settlement
service providers.

The RESPA regulations do not require
that the GFE clearly identify the total
charges of major providers of settlement
services, including lenders and brokers
(loan originators), title agents and
insurers (title charges), and other third
party settlement service providers.
Without the simplification provided by
presenting totals for major items, it is
difficult for borrowers to know how
much they are paying for major items,
including origination and title related
charges, or how they can compare loans
and select among service providers to
get the best value.

The estimated costs on GFEs are
frequently unreliable or incomplete, or
both, and final charges at settlement
often include significant increases in
items that were estimated on the GFE,
as well as additional surprise “junk
fees,” which can add substantially to
the consumer’s ultimate closing costs.

New GFE Requirements. In light of
these considerations, HUD believes that
in order for the GFE to better serve its
intended purpose, which is to apprise
borrowers of the charges they are likely
to incur at settlement, a number of
specific changes to the GFE
requirements are required to make it
firmer and more useable. Accordingly,
today’s proposed rule would establish a
new required GFE form to be provided
to borrowers by loan originators in all
RESPA covered transactions.” HUD

624 CFR 3500.7(a).

7HUD’s RESPA rules currently provide that in
the case of a federally related mortgage loan
involving an open-end line of credit (home equity
plan) covered under the Truth in Lending Act and
Regulation Z, a lender or broker that provides the
borrower with the disclosures required by 12 CFR
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believes that the content of the material
in the proposed form gives the
consumer the information needed to
shop for loan products and to assist
them during the settlement process. The
Department seeks public comment on
the proposed GFE, as well as the
proposed HUD-1/1A Settlement
Statement forms. The following sections
address the proposed changes, and,
where appropriate, include a summary
of comments received on the issue in
response to the 2002 Proposed Rule, as
well as comments voiced during the
2005 RESPA Reform Roundtables.

1. Changes to Facilitate Shopping

The Proposed Rule. Today’s rule
proposes to establish a new definition
for a “GFE application” and a separate
new definition for “mortgage
application.” The GFE application
would be comprised of those items of
information that the borrower would
submit to receive a GFE. Such an
application would include only such
information as the originator considered
necessary to arrive at a preliminary
credit decision and provide the
borrower a GFE. Specifically, a GFE
application would include six items of
information (name, Social Security
number, property address, gross
monthly income, borrower’s
information on the house price or best
estimate of the value of the property,
and the amount of the mortgage loan
sought) in order to enable a loan
originator to make a preliminary credit
decision concerning the borrower. The
proposed rule will also require that the
GFE application be in writing or in
computer-generated form. Oral
applications can be accepted at the
option of the lender. In such cases, the
lender must reduce the oral application
to a written or electronic record.

The proposed rule also provides that
when a borrower chooses to proceed
with a particular loan originator, the
loan originator may require that the
borrower provide a “mortgage
application” to begin final
underwriting. The mortgage application
will ordinarily expand on the
information provided in the GFE
application, including bank and security
accounts and employment information
as well as asset and liability information
and all the other information that the
originator requires to underwrite the
loan.

To facilitate shopping and lower the
cost burden of shopping on consumers
and industry alike, the proposed rule

226.5b of Regulation Z at the time the borrower
applies for such loan shall be deemed to comply
with GFE requirements set forth at 24 CFR 3500.7.
Nothing in this proposed rule is intended to change
this provision.

would not require that all underwriting
information be supplied at the GFE
application stage. Nevertheless,
borrowers must be protected against
“bait and switch.” Accordingly, the
proposed rule provides that during final
underwriting, the originator may verify
the information in and developed from
the GFE application, including
employment and income information,
ascertain the value of the property to
secure the loan, update the credit
analysis, and analyze any relevant
information collected in the entire
application process, including, but not
limited to, information on the
borrower’s assets and liabilities.
However, borrowers may not be rejected
unless the originator determines that
there is a change in the borrower’s
eligibility based on final underwriting,
as compared to information provided in
the GFE application and credit
information developed for such
application prior to the time the
borrower chooses the particular
originator.8 The originator must
document the basis for any such
determination and keep these records
for no less than 3 years after settlement,
in accordance with proposed subsection
24 CFR 3500.7(f)(1)(iii).

Where a borrower is rejected for a
loan for which a GFE has been issued,
and another loan product is available to
the borrower, the loan originator must
provide the borrower with a revised
GFE. Where a borrower is rejected, the
borrower must be notified within one
business day and the applicable notice
requirements satisfied.

Loan originators will provide GFEs
based on the GFE applications that are
memorialized in writing or electronic
form. A separate GFE must be provided
for each loan where a transaction will
involve more than one mortgage loan.
For loans covered by RESPA, Truth in
Lending Act (TILA) disclosures would
also be provided within 3 days of a
written GFE application, unless the
creditor, i.e., loan originator, determines
that the application cannot be approved
on the terms requested. (See comments
19(a)(1)-3 and 4 of the Federal Reserve
Board’s Official Staff Commentary on
the Truth in Lending Act (TILA).) Based
on consultations with representatives of
the Federal Reserve, when a GFE
application is submitted, an initial TILA
disclosure should also be provided so
long as the application is in writing, or,
in the case of an oral application,
committed to written or electronic form.

8 Unforeseeable circumstances resulting in a
change in the borrower’s eligibility may also be a
basis for rejecting the borrower. Unforeseeable
circumstances are also discussed in Section 8(b)
below.

By obtaining multiple GFEs,
borrowers will be in a position to decide
which loan provider and which
mortgage product they wish to select.
When the borrower makes those
decisions, the borrower will notify the
originator, who may then require a more
comprehensive “mortgage application,”
and possibly a fee or fees, to initiate the
loan origination. As indicated, this
application would consist of the more
detailed information required by the
originator, submitted in order to obtain
a final underwriting decision, leading to
origination of a mortgage loan.?

Discussion. Under RESPA, a GFE
must be provided to a borrower at or
within 3 days of application. HUD’s
current regulations define an
application as the “submission of a
borrower’s financial information in
anticipation of a credit decision,
whether written or computer generated,
relating to a federally related mortgage
loan” identifying a specific property.1°
The 2002 Proposed Rule sought to make
GFEs more readily available to
consumers and, therefore, more useful
as a shopping tool by clarifying the
minimum information needed to obtain
a GFE and by broadening the rules to
allow oral applications, consistent with
earlier informal interpretations by HUD,
so long as such requests contained
sufficient information for the originator
to provide a GFE. Accordingly, the 2002
Proposed Rule also revised the
definition of “application” in the
regulations to make it clear that an
application would be deemed to exist,
and that the GFE should be provided
once the consumer provided sufficient
information to enable a loan originator
to make an initial determination
regarding the borrower’s
creditworthiness (typically, a Social
Security number, a property address,
basic income information, the
borrower’s information on the house
price or best estimate of the value of the
property, and the mortgage loan amount
needed), whether orally, in writing or
computer-generated. The GFE would be
given to the borrower, conditioned on
final loan approval following full
underwriting and appraisal of the
property securing the mortgage.

HUD acknowledged in the 2002
Proposed Rule that the proposed
changes in the definition of
“application” and the requirement that
a GFE be provided to prospective
borrowers early in the shopping process

9HUD anticipates that in most cases a mortgage
application will be the Uniform Residential Loan
Application, Freddie Mac Form 65, or Fannie Mae
Form 1003.

1024 CFR 3500.2.
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might have implications for the content
and delivery of required disclosures
under TILA requirements. As a result,
HUD invited comments on how the
proposed GFE changes might impact
other disclosure requirements, and also
invited comments on how the proposed
GFE changes could be harmonized with
the other disclosure requirements.

As indicated above, under today’s
proposal, the definition of “GFE
application” provides the trigger for
initial RESPA disclosures. After a
consumer decides to proceed with a
particular loan originator’s GFE, the
loan originator will generally require a
separate ‘“mortgage application’ as
defined under this proposed rule, before
making a credit decision. Consumer
representatives recommended that HUD
consult with the Federal Reserve Board
to coordinate the timing of RESPA and
TILA disclosures. Industry commenters
on the 2002 Proposed Rule were
generally concerned that HUD’s
proposal to require disclosures earlier in
consumers’ process of shopping for a
mortgage would trigger requirements
under the Home Mortgage Disclosure
Act (HMDA) and the Equal Credit
Opportunity Act (ECOA).

By refining the definition of
“application” under RESPA, and
dividing the application process as
described, HUD believes that today’s
proposal will facilitate the availability
of shopping information and avoid
unnecessary regulatory burden on the
industry and an unwarranted increase
in notices of loan denials to borrowers.
Whether a GFE application under a
particular set of facts triggers HMDA or
ECOA requirements must be determined
under Regulation B and Regulation C, as
interpreted in the Federal Reserve
Board’s official staff commentary. It
should be noted that by proposing such
a change to the current definition of
“application,” HUD does not intend to
prevent a loan originator from
prequalifying a borrower for a mortgage
loan.

2. Addressing Up-Front Fees That
Impede Shopping

The Proposed Rule. The proposal
would allow a loan originator, at its
option, to collect a fee limited to the
cost of providing the GFE, including the
cost of an initial credit report, as a
condition for providing a GFE to the
prospective borrower.

Discussion. HUD would prefer that
originators not impose any charges for a
GFE, since providing a GFE before the
payment of any fee will further facilitate
shopping. HUD believes it would be
reasonable for loan originators to treat
shoppers for mortgages in much the

same way other retailers treat shoppers,
where the price of the product includes
marketing expenses and purchasers pay
the cost incurred to serve shoppers who
do not purchase the goods or services.
Such an approach would better serve
the purposes of the statute. However,
HUD recognizes that there may be
incidental or nominal costs to provide
GFEs to prospective borrowers.
Therefore, in order to facilitate shopping
using GFEs, the proposed rule would
allow a loan originator, at its option, to
collect a fee limited to the cost of
providing the GFE, including the cost of
an initial credit report, as a condition
for providing a GFE to a prospective
borrower. HUD is interested in receiving
comments on this approach.

3. Introductory Language

The Proposed Rule. The proposed
GFE explains to the borrower: (1) The
purpose of the GFE, i.e., that it is an
“* * * gstimate of your settlement costs
and loan terms if you are approved for
this loan” and (2) informs the borrower
that he or she is the “* * * only one
who can shop for the best loan for you.
You should compare this GFE with
other loan offers. By comparing loan
offers, you can shop for the best loan.”

Discussion. The GFE proposed today
informs the borrower that he or she is
the only one who can shop for the best
loan. HUD believes that this formulation
should be useful to consumers dealing
with all types of loan originators.

The 2002 Proposed Rule had included
language in this section of the
previously proposed GFE that was
intended to describe the role of the loan
originator and to encourage borrowers to
shop for themselves. Comments both
from consumer groups and industry
generally favored removing language on
the GFE that discussed the role of the
loan originator, on the grounds that the
language was misleading, confusing,
and might conflict with state law.
AARP, however, supported retaining the
portion of the proposed language that
encourages the borrower to shop among
loan originators.

In light of the comments received on
the 2002 proposal, today’s proposed
GFE does not include any language on
the role of the loan originator. Instead,
the language on the proposed GFE
informs the consumer that he or she is
the only one who can shop for the best
loan.

4. Terms on the GFE (Summary of Loan
Details)

The Proposed Rule. The proposed
GFE includes a summary of the key
terms of the loan. The form discloses the
initial loan amount; the loan term; the

initial interest rate on the loan; the
initial monthly payment owed for
principal, interest, and any mortgage
insurance; and the rate lock period. The
form also discloses whether the interest
rate can rise, whether the loan balance
can rise; whether the monthly amount
owed for principal, interest and any
mortgage insurance can rise; whether
the loan has a prepayment penalty or a
balloon payment and whether the loan
includes a monthly escrow payment for
property taxes and possibly other
obligations. HUD is requiring the terms
“prepayment penalty” and ‘“‘balloon
payment” to be interpreted consistent
with TILA (15 U.S.C. 1601 et seq.). The
Annual Percentage Rate (APR) is not
included on the proposed GFE.

Discussion. One of HUD’s objectives
in proposing revisions to the current
RESPA regulations is to ensure that
consumers are able to use page one of
the GFE to comparison shop among loan
originators for a mortgage loan.
Accordingly, page one of the proposed
GFE contains a summary of the loan
terms and details, as well as a summary
of the total estimated settlement charges
for the loan. The new summary format
of page one of the proposed GFE with
its list of important loan terms will
increase consumer awareness and allow
borrowers the opportunity to shop
among loan originators and easily
compare various loan offers.

The proposed GFE is designed to
provide clear information on both fixed
and adjustable rate mortgages. The
disclosure of terms on the latter is
complicated due to their variable
structure and to future changes in
interest rates. Adjustable rate mortgages
have recently experienced high default
rates. HUD seeks comment on possible
additional ways to increase consumer
understanding of adjustable rate
mortgages.

The 2002 proposed GFE advised the
borrower of the terms of the mortgage
and included the interest rate and the
APR. It also advised the borrower
whether or not the loan had a
prepayment penalty or balloon
payment, and whether the loan had an
adjustable rate and, if so, its terms.
Comments on the 2002 GFE primarily
concerned whether it should include
information also appearing on the TILA
disclosure. Consumers generally
supported the inclusion of TILA
disclosure information on the GFE.
Lenders generally recommended that
information appearing on TILA
disclosures should be removed from the
GFE because borrowers will continue to
receive separate TILA disclosure forms,
and inclusion on the GFE is
unnecessary and would potentially lead
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to borrower confusion. Some
participants at the RESPA Reform
Roundtables suggested that more
information on new loan products such
as interest-only loans should be
included on the GFE.

While mindful of the need to present
consumers with key loan information on
the GFE, HUD has determined not to
include the APR on today’s proposed
GFE. The APR is central to the TILA
disclosure that will be provided in
purchase transactions at the same time
as the GFE and ordinarily at the same
time in other transactions. However, the
terms “prepayment penalty”” and
“balloon payment” have been retained
on the form to facilitate consumer
shopping, even though these terms are
also included on the TILA disclosure.

With respect to today’s proposed GFE,
HUD notes that there are differences
between how the GFE discloses the
monthly payment and how the TILA
form will disclose the monthly
payment. Specifically, the proposed
GFE requires disclosure of principal,
interest, and any mortgage insurance,
while the TILA disclosure may include
amounts for taxes. HUD will revise its
Special Information Booklet to explain
this difference, to avoid consumer
confusion.

The interest rate listed on the GFE
will reflect the loan offered at the time
the GFE is given. Until locked in, the
interest rate will float. For loans
originated by mortgage brokers, the
amount of any “charge or credit to the
borrower for the specific interest rate
chosen” will float with the wholesale
market.1? This is because mortgage
brokers must report the precise
difference between the price of the loan
and its par value in the “charge or credit
for the specific interest rate chosen.” As
a result, borrowers who use brokers as
defined in this proposed rule and
choose to float will float according to
wholesale lenders’ changes.

Current federal regulations allow
originators to provide GFE and TILA
information together.2 However, the
proposed GFE is designed as a distinct,
required form to promote shopping by
consumers. HUD believes it is best
complemented by providing a separate
TILA disclosure along with the GFE.

5. Period During Which the GFE Terms
Are Available to the Borrower

The Proposed Rule. The interest rate
stated on the GFE would be available
until a date set by the loan originator for

11 The “charge or credit for the interest rate
chosen’ concerns the discount points and the yield
spread premium that are further discussed in
Section C of this preamble.

1224 CFR 3500.7(d).

the loan. After that date, the interest
rate, some of the loan originator charges,
the per diem interest, and the monthly
payment estimate for the loan could
change until the interest rate is locked.
The estimate of the charges for all other
settlement services would be available
until 10 business days from when the
GFE is provided, but it may remain
available longer, if the loan originator
extends the period of availability.

Discussion. In order to promote
competition while avoiding committing
originators to open-ended offers, the
2002 Proposed Rule would have
required that the GFE be held open for
a minimum of 30 days. Commenters on
the 2002 Proposed Rule were
specifically asked whether 30 days was
an appropriate period, and considerable
comment was elicited on this subject. A
major consumer group supported the
30-day period, while the majority of
lenders commenting on the 2002
proposal recommended a 10-day
shopping period or less.

Today’s proposed rule reflects HUD’s
determination that the appropriate
period for which GFE terms are
generally to be available is 10 business
days, excluding the interest rate of the
loan set forth in the GFE, some of the
loan origination charges related to the
interest rate, the per diem interest, and
the monthly payment estimate. The
interest rate stated on the GFE would be
available until a date set by the loan
originator for the loan. After that date,
the interest rate, some of the loan
originator charges, the per diem interest,
and the monthly payment estimate for
the loan could change until the interest
rate is locked.

A central purpose of RESPA
regulatory reform is to facilitate
shopping in order to lower settlement
costs, and there is legitimate concern
that requiring GFEs to be open for too
long a shopping period could
unintentionally operate to increase
borrower costs. By requiring that the
GFE terms be generally available for 10
business days, GFEs will be effectively
open for 2 weeks, thereby providing
borrowers with sufficient time to shop
among various offers and providers.
Borrowers may request, and originators
at their option may lengthen the
shopping period for a loan or loans
beyond 10 business days. In such cases,
the originator should note and initial
the increased duration the GFE is open
on the borrower’s GFE.

6. Consolidating Major Categories on the
GFE

The Proposed Rule. The proposed
GFE would group and consolidate all
fees and charges into major settlement

cost categories, with a single total
amount estimated for each category.

Discussion. Under current RESPA
rules, the GFE simply lists estimated
charges or ranges of charges for
settlement services. There is no
requirement for grouping or subtotaling
charges to the same recipients. The costs
listed on the GFE include loan
originator charges such as loan
origination and underwriting charges;
charges by third parties for lender-
required services, such as appraisal,
title, and title insurance fees; state and
local charges imposed at settlement
such as recording fees or city/county
stamps; and amounts the borrower is
required to put into an escrow account,
or reserves, for items such as property
taxes or hazard insurance. At
settlement, borrowers receive a second
RESPA disclosure—the Uniform
Settlement Statement (the HUD-1/1A)
that enumerates the final costs
associated with both the loan and, if
applicable, the purchase transaction.

The proposed GFE would group and
consolidate all fees and charges into
major settlement cost categories, with a
single total amount estimated for each
category. This approach would reduce
any incentive for loan originators and
others to establish a myriad of “junk
fees” and provide them in a long list in
order to increase their profits.

In the 2002 Proposed Rule, HUD had
proposed a GFE that grouped and
consolidated charges into major cost
categories, with a single total amount for
each category. In commenting on the
2002 proposal, consumer groups were
split on the best approach to addressing
fee proliferation on the GFE. AARP
strongly supported consolidation of
major cost categories, and recommended
that HUD’s proposed categories be
further consolidated into three
categories for enhanced consumer
comprehension. The National Consumer
Law Center (NCLC) filed comments on
its own behalf, and on behalf of the
Consumer Federation of America,
National Association of Consumer
Advocates, Consumers Union, and U.S.
Public Interest Research Group. These
commenters noted that while
subtotaling is helpful to consumers,
itemization on the HUD-1 is necessary
to ensure that compliance with TILA
and the Home Ownership and Equity
Protection Act (HOEPA) can be
determined. The National Community
Reinvestment Coalition and the
National Center on Poverty Law
indicated their belief that the
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tolerance 13 levels will address the issue
of proliferation of fees, and commented
that the GFE must be as similar as
possible to the HUD-1 for comparison
purposes. Lenders who commented on
this proposed change to the GFE in 2002
expressed concern that lumping costs
together in large categories will confuse
consumers when they compare data on
the GFE with data on the HUD-1/1A.

Having considered the results of
consumer testing of the forms as
detailed below in Section F and
comments received on the 2002
Proposed Rule, HUD has determined to
propose a standardized GFE, containing
major cost categories, to facilitate better
borrower understanding of settlement
services and their costs, and empower
borrowers to shop, compare, and
negotiate major cost items where
possible. HUD is not proposing to
further consolidate the categories,
because it believes that each of the
proposed categories provides useful
information to borrowers. Although
today’s proposed GFE does not itemize
the services required in each category, it
does explain to the borrower the exact
nature of each category of services. For
example, origination services are
characterized as the services and
charges to obtain and process the loan
for the borrower. HUD also regards the
information on required services that
can and cannot be shopped for as useful
information that borrowers should have
in choosing an originator and later to
facilitate shopping for services to lower
costs.

HUD'’s current RESPA regulations
require that the GFE include a list of any
lender-required providers, including the
name, address and telephone number of
the provider and the nature of the
lender’s relationship with the provider.
Under today’s proposed rule, if the
lender requires the use of a particular
provider other than its own employees,
and requires the borrower to pay any
portion of such service, the lender must
identify on the GFE the service, and the
estimated cost or range of charges for
the service. HUD has determined to
eliminate the requirement to identify
the name of the required service
provider, because it believes that
consumers will use the GFE to shop
among loan originators based on cost
rather than on the identity of individual
settlement service providers.

Where a lender permits a borrower to
shop for a required settlement service,
under today’s proposed rule the lender

13 “Tolerance” refers to the maximum amount by
which the charge for a category of settlement costs
may exceed the amount of the estimate for such
category on a GFE, and is expressed as a percentage
of an estimate. See Section (h) below.

must provide the borrower with a
written list of identified providers at the
time the GFE is provided. Such a list
may be included on the GFE form or on
a seEarate sheet of paper.

The GFE set forth in the 2002
Proposed Rule would also have
referenced the corresponding series on
the HUD-1, to facilitate comparison
between the GFE and HUD—-1. While
these references have been removed in
the GFE proposed today in the interest
of simplifying the form, HUD is also
proposing changes to the HUD-1/1A to
facilitate comparison of the GFE to the
HUD-1/1A. Section ILD. of this
preamble discusses today’s proposed
changes to the HUD-1/1A.

Pursuant to 24 CFR 3500.15,
originators seeking to satisfy the
requirements for the affiliated business
exemption must provide the requisite
affiliated business arrangement
disclosure at the time of any referral to
an affiliated settlement service provider.
The GFE proposed by today’s Proposed
Rule does not attempt to include this
information. However, under HUD’s
existing RESPA regulations, the
affiliated business disclosure must be
given on a separate form consistent with
Appendix D of HUD’s existing
regulations. Where such a referral
occurs at the time a GFE is given, the
affiliated business disclosure must be
given along with the GFE.

7. Option to Pay Settlement Costs

The Proposed Rule. The GFE Form
shall advise the borrower how the
interest rate of the loan affects the
borrower’s settlement costs, and shall
include actual available options in this
regard on the form.

Discussion. In addressing the problem
of lender payments to mortgage brokers
in the 1999 and 2001 Policy
Statements,?* HUD made it clear that
consumers should be advised as early as
possible when shopping for a loan of
how their interest rate affects their
settlement costs and that their options
in this regard should be presented on
the GFE form. In order to decide which
rate/cost combination is best, HUD
regards it as essential that borrowers be
presented actual offers of the loan
originator on the chart on page 3 of
today’s proposed GFE. The GFE would
inform borrowers that: (1) They can
choose the loan presented in the GFE;
(2) they can choose an otherwise
identical loan with a lower interest rate
and monthly payments that will raise
settlement costs by a specific amount; or
(3) they can choose an otherwise

1464 FR 10080 (March 1, 1999), 66 FR 53052
(October 18, 2001).

identical loan with a higher interest rate
and monthly payments that will lower
settlement costs by a specific amount. If
a higher or lower interest rate is not in
fact available from the originator, the
originator must provide those options
that are available and indicate “not
available” on the form for those options
that are not available. While some
commenters on the 2002 Proposed Rule
recommended that HUD require loan
originators to feature specific types of
loans on the loan option chart on the
GFE, HUD does not believe that it
should impose requirements on loan
originators on what types of loans are
offered to borrowers. Therefore, HUD
does not propose such requirements in
today’s proposed rule. HUD’s consumer
testing has demonstrated that
consumers responded very positively to
the trade-off chart on the GFE that
presents information on different
interest rates and up-front fees. In fact,
this was the feature that consumers
liked best about the form.

The provision of this information on
page 3 of the form will help borrowers
understand their options for paying
settlement costs. If the borrower chooses
one of the two alternative options
presented on the form, the borrower
must receive a new GFE.

8. Establishing Meaningful Standards
for GFEs

a. Tolerances.

The Proposed Rule. The proposal
would prohibit loan originators from
exceeding at settlement the amount
listed as “‘our service charge” on the
GFE, absent unforeseeable
circumstances. The charge or the credit
to the borrower for the interest rate
chosen, if the interest rate is locked,
absent unforeseeable circumstances,
also cannot be exceeded at settlement.
The proposal would also prohibit Item
A on the GFE, “Your Adjusted
Origination Charges” from increasing at
settlement once the interest rate is
locked. In addition, the proposal would
prohibit government recording and
transfer charges from increasing at
settlement, absent unforeseeable
circumstances. The proposal would
prohibit the sum of all the other services
subject to a tolerance (originator
required services where the originator
selects the third party provider,
originator required services where the
borrower selects from a list of third
party providers identified by the
originator, and optional owner’s title
insurance, if the borrower uses a
provider identified by the originator)
from increasing at settlement by more
than 10 percent absent unforeseeable
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circumstances. Thus, a specific charge
may increase by more than 10 percent
at settlement, so long as the sum of all
the services subject to the 10 percent
tolerance does not increase by more
than 10 percent.

Discussion. Current RESPA
regulations at 24 CFR 3500.7(a) require
a lender to provide a “good faith
estimate” of the “amount of or range of
charges for the specific settlement
services the borrower is likely to incur
in connection with the settlement.”
While the rules require that the estimate
be made “in good faith” and “bear a
reasonable relationship” to the charges
the borrower is likely to incur at
settlement, HUD is proposing to clarify
what a “Good Faith Estimate” demands,
both with regard to the loan originator’s
own charges, as well as to lender-
selected, third party charges and other
settlement costs.

Estimates appearing on the GFEs can
be significantly lower than the amount
ultimately charged at settlement and do
not provide meaningful guidance on the
costs borrowers will incur at settlement.
While unforeseeable circumstances can
drive up costs in particular
circumstances, in most cases loan
originators have the ability to estimate
final settlement costs with great
accuracy. The loan originator’s own
charges, which are entirely within the
originator’s control, can be stated with
certainty, absent unforeseeable
circumstances. Government recording
and transfer charges are well known to
loan originators or can be calculated
based on the purchase price or value of
the property. Moreover, many third
party costs such as credit report fees,
pest inspection fees, tax services, and
flood reviews are readily ascertainable.
Other third party costs such as title
services and title insurance and up-front
mortgage insurance premiums, typically
only vary depending on the value of the
property or the loan amount. HUD also
is aware that recent advances in
technology and telecommunications in
loan processing make routine provision
of accurate estimates of third party costs
easier and cheaper.

Some borrowers have indicated that
the GFE has often failed to represent an
accurate estimate of final settlement
costs, for a number of reasons. In too
many cases, fees that were not included
on the GFE materialize at settlement.
These unexpected fees often result in
extra compensation for the originator
and/or the third party settlement service
providers and in higher charges to the
borrower. The absence of more precise
regulatory standards for providing a
good faith estimate of final settlement

costs has not helped ensure greater
accuracy and reliability.

In light of these considerations, HUD
believes that in order for the GFE to
serve its intended purpose, which is to
apprise prospective borrowers of the
charges they are likely to incur at
settlement, new standards must be
established under existing law to better
define good faith” and the standards
applicable to the GFE.?5 Accordingly,
the proposed rule states that loan
originators may not increase their own
charges (the service charge) from that
stated on the GFE, absent
“unforeseeable circumstances.”
Government recording and transfer
charges would also not be able to
increase at settlement, absent
“unforeseeable circumstances.” While
the interest rate is locked, the charge or
the credit to the borrower for the
interest rate chosen also cannot be
exceeded at settlement, absent
“unforeseeable circumstances.” While
fees for the service charge have a “zero
tolerance” under the proposed rule,
absent unforeseeable circumstances, the
sum of all the other services subject to
a tolerance—required services the loan
originator selects, title and closing
services, lender’s title insurance and
optional owner’s title insurance if
chosen or identified by the originator,
and required services that borrowers can
shop for when the borrower elects to use
the provider identified by the
originator—would be subject to a single
overall 10 percent tolerance. Thus, a
specific charge may increase by more
than 10 percent, so long as the total does
not increase by more than 10 percent.

The subject of tolerances received
considerable attention from commenters
in the 2002 proposed RESPA
rulemaking, as well as during the
RESPA Reform Roundtables. Generally,
lending industry groups commenting on
the 2002 Proposed Rule opposed
tolerances on the grounds that
settlement costs are extremely variable
and subject to change after appraisal
and underwriting. Many other
comments from lenders on the 2002
Proposed Rule noted that costs often
change after property appraisal and as a

15 Differing editions of Black’s Law Dictionary
have defined “good faith” as a “state of mind
consisting in * * * honesty in belief or purpose
* * * and faithfulness to one’s duty or obligation,”
and “freedom from knowledge of circumstances
which ought to put the holder upon inquiry,” as
well as “absence of all information, notice, or
benefit or belief of facts which render a transaction
unconscientious.” Inherent in these definitions is
the concept that where a party makes an estimate
in good faith, the party will take into account all
available relevant information, and will exercise
reasonable care in evaluating such information
before providing such an estimate.

result of borrower product changes or
changes in the loan amount or closing
date. Consumer groups, on the other
hand, supported tolerances as a means
to prevent “bait and switch” tactics by
loan originators. Regulators, including
the Conference of State Bank
Supervisors and the American
Association of Residential Mortgage
Regulators, were generally supportive of
tolerances. During the RESPA reform
roundtables, many participants who
expressed comments on the need for
tolerances agreed that it is possible to
get solid estimates of costs at the GFE
stage, while others expressed concern
that a 10 percent tolerance level is too
strict.

In its written comments in response to
the 2002 Proposed Rule, the American
Land Title Association (ALTA)
questioned HUD’s authority to adopt
tolerances in light of the legislative
history of the good faith estimate
requirement in Section 5(c) of RESPA.
ALTA noted that as part of the original
RESPA statute, Congress enacted a
separate section that required lenders, at
the time of loan commitment, but not
later than 12 days prior to settlement, to
provide the prospective buyer and seller
with an “itemized disclosure in writing
of each charge arising in connection
with the settlement.” Section 6 of the
original statute imposed a duty on the
lender to obtain from persons who were
to provide services in connection with
the settlement “the amount of each
charge they intend to make.” If the exact
charge was not available, a good faith
estimate could be provided. Section 6(b)
provided for lender liability to the buyer
or seller for failure to provide the
requisite disclosures in the amount of
actual damages or $500, whichever was
greater, and, if the action was
successful, attorney’s fees and court
costs.

ALTA noted that due to concerns
raised by lenders about Section 6, that
provision of RESPA was repealed
within one year of enactment. Congress
substituted for Section 6 the language of
Section 5(c) requiring lenders to provide
a good faith estimate of settlement costs,
along with a Special Information
Booklet, within 3 days of loan
application. ALTA also noted that
Congress did not impose any sanctions
for violations of the Section 5(c)
obligation. In light of this legislative
history, ALTA contends that HUD does
not have statutory authority to adopt
tolerances as proposed.

While mindful of the legislative
history of RESPA with respect to the
enactment and later repeal of the section
requiring lenders to provide disclosures
of the amount of each charge arising in
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connection with the settlement, HUD
believes that the tolerance approach it is
proposing today is distinguishable from
the requirement to provide an itemized
disclosure of each charge. Unlike the
requirement in the original Section 6 of
RESPA that required lenders to provide
exact figures for individual settlement
charges, today’s proposed approach
permits considerable flexibility. The
proposal would permit all charges to
decrease between the time the GFE is
provided and the date of settlement; all
charges may increase in the event of
unforeseeable circumstances; and some
third party charges such as
homeowners’ insurance are not subject
to any tolerance. Moreover, individual
charges for certain third party services
that originators require and either select
or identify may increase by more than
10 percent at settlement, as long as the
sum of such charges increases by no
more than 10 percent at settlement.

In considering the appropriate
tolerance for third party settlement
services on the GFE, HUD considered
the available data on the variation in the
cost of title services within individual
market areas. Title services is the largest
component of third party settlement
service costs, accounting for slightly
over two-thirds of the total among the
sample of Federal Housing
Administration (FHA) insured-loans
discussed in the Economic Analysis. A
study by Consumers Union on the
dispersion of title costs within each of
five large California metropolitan areas
provides the best available data.
Consumers Union found that, for four of
the five metropolitan areas—Los
Angeles, San Francisco, San Diego, and
Sacramento—the highest reported prices
for title services were between 9.95
percent and 13.84 percent above the
average price in the local market. The
exception is Fresno, where the highest
price is 27.90 percent above the average.
These data indicate that a title insurance
company should be able to remain
within about 10 percent of its originally
quoted price, in the event that a
particular loan turns out to involve
more extensive title work than
originally anticipated. HUD therefore
has concluded that a 10 percent
tolerance is reasonable. To provide a
further margin for unexpected cost
increases, HUD extended the 10 percent
tolerance per service in the 2002
Proposed Rule to a 10 percent tolerance
for the combined total cost of all third
party settlement services selected by the
lender. Other services are a much
smaller share of the total cost of third
party settlement services, and therefore
increases in their cost are likely to have

a much smaller impact on the combined
total cost of all third party settlement
services covered by the 10 percent
tolerance.

The proposal also clarifies that if the
borrower requests a change in the type
of loan, loan amount, or loan product,
or otherwise makes a change to the
mortgage transaction, the originator is
not bound by the original GFE.
However, because the borrower is in
effect initiating a new application,
today’s proposed rule would require
that the originator must either adhere to
the original GFE or must redisclose to
the borrower by providing a new GFE,
and the originator would then be subject
to the tolerances applicable to that GFE,
provided the originator chooses to
accommodate the change and the
borrower qualifies for the change.

In addition, to meet the tolerances,
today’s proposed rule provides that
originators must include all charges
correctly within their prescribed
category on the GFE (and the HUD-1/
1A). This means that third party fees
estimated on the GFE must be reported
as the estimated prices to be paid to
third parties only, and fees reported on
the HUD-1/1A must not exceed those
actually paid to third parties, except
where the prices are based on an
average calculated in accordance with
proposed § 3500.8(b)(2). (See Section G
discussion on average cost pricing in
this preamble.)

While loan originators are expected to
issue a GFE of settlement costs where a
borrower submits a GFE application, in
the case of new construction, settlement
costs can change between the time a
purchase contract is signed and
settlement. Such estimates are subject to
the provisions regarding unforeseeable
circumstances and the provision for
borrower requested changes, including
the documentation requirements
discussed below. The proposed rule
provides that the loan originator may
provide the GFE to the borrower with a
clear and conspicuous disclosure stating
that at any time up until 60 days prior
to closing, the loan originator may issue
a revised GFE. If no such disclosure is
provided with the initial GFE, the loan
originator would not be able to issue a
revised GFE except as otherwise
provided in the rule.

b. Unforeseeable Circumstances

The Proposed Rule. The proposal
provides that loan originators should
not be held to tolerances where actions
by the borrower or circumstances
concerning the borrower’s particular
transaction result in higher costs that
could not have reasonably been foreseen
at the time of the GFE application, or

where other legitimate circumstances
beyond the originator’s control result in
such higher costs. The proposal also
provides that if unforeseeable
circumstances result in a change in the
borrower’s eligibility for the specific
loan terms identified in the GFE, the
borrower must be notified of the
rejection for the loan and be provided a
new GFE if another loan is made
available.

Discussion. While tolerances are
necessary to provide “bright line”
standards for consumers and industry
alike, HUD recognizes that there may be
circumstances under which loan
originators should not be held to
tolerances. The proposed rule details
the circumstances under which
tolerances may not apply, but indicates
further that if it is possible for the loan
originator to perform at all in such
circumstances, the loan originator’s
charges may increase only to the extent
caused by the particular circumstances.

Today’s proposed rule defines
“unforeseeable circumstances” as
either: (1) Acts of God, war, disaster, or
other type of emergency that makes it
impossible or impracticable for the
originator to perform; or (2)
circumstances that could not be
reasonably foreseen at the time of the
GFE application, that are particular to
the transaction and that result in
increased costs, such as a change in the
property purchase price, boundary
disputes, or environmental problems
that were not described to the loan
originator in the GFE application; the
need for a second appraisal; and flood
insurance. As with any business
transaction, the borrower has the ability
to call off the transaction in such
circumstances. The proposed rule
specifically excludes market
fluctuations from being regarded as
unforeseeable circumstances.

Where an originator cannot perform
or meet the tolerances because of
unforeseeable circumstances, the
originator must document the costs
occasioned by the unforeseeable
circumstances, and, as indicated, charge
the borrower only the increased costs
caused by such circumstances.
Additionally, as indicated, when an
increase in costs is necessary because of
unforeseeable circumstances beyond the
originator’s control, the borrower should
be notified within 3 days of such
charges—as though a new application
was filed—before any additional costs
are incurred, and a new GFE reflecting
the charges must be provided to the
borrower. Finally, when unforeseeable
circumstances result in a change in a
borrower’s eligibility for the loan
identified in the GFE, the borrower
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should be notified within one business
day of the decision to reject the loan,
and, if another loan is made available to
the borrower, a new GFE must be
provided to the borrower. In all cases,
the loan originator must retain
appropriate documentation explaining
any unforeseeable circumstances for a
transaction for no less than 3 years after
settlement.

9. Important Information for Borrowers

Page 4 of the GFE provides important
information for the borrower, including
information on how to apply for the
loan set forth in the GFE. Page 4 also
informs borrowers that they may wish to
consult government publications about
loans and settlement charges that have
been published by HUD and the Federal
Reserve Board. In addition, Page 4
provides important information to
borrowers about their financial
responsibilities as homeowners. This
section of the GFE notifies the borrower
that in addition to the monthly loan
payment for principal, interest, and
mortgage insurance, the borrower will
be required to pay other annual charges
to keep the property. The section
provides the borrower with an estimate
for annual property taxes, along with
homeowner’s flood, and other required
property protection insurance, but
estimates for other annual charges such
as homeowner’s association fees or
condominium fees are not required to be
provided on the form. The section
informs the borrower that the borrower
may have to identify such other charges
and ask for additional estimates from
other sources. The section also states
that such charges will not change based
on the loan originator chosen by the
borrower and advises the borrower not
to consider the loan originator’s
estimates of such charges, when
shopping for the best loan.

Page 4 also notes that lenders can
receive additional fees from other
sources by selling the loan at some
future date after settlement. However,
the borrower is informed that once the
loan is obtained at settlement, the loan
terms, the borrower’s adjusted
origination charges, and total settlement
charges cannot change.

Page 4 also includes a mortgage
shopping chart that allows borrowers to
compare GFEs from different loan
originators.

10. Enforcement

The Proposed Rule. Today’s proposed
rule provides that charging a fee in
excess of the tolerance, or any other
failure to follow the GFE requirements,
constitutes a violation of Section 5 of
RESPA. As discussed below, HUD is

also considering a provision that would
allow loan originators a limited period
of time to remedy any potential
violations of the tolerances established
under the rule, and thereby ease their
possible exposure to liability for such
violations.

Discussion. In enacting RESPA,
Congress sought to protect consumers
from unnecessarily high settlement
charges. Accordingly, HUD believes that
charging of a fee in excess of the
tolerance, or other failure to follow the
GFE requirements, constitutes a
violation of Section 5 of RESPA.

HUD is soliciting comments on
whether to add a provision to HUD’s
regulations that would allow loan
originators, for a limited time after
closing, to address the failure to comply
with tolerances under HUD’s GFE
requirements, and if so, how such a
provision should be structured. HUD is
considering providing in the final rule
that if, within a specified period (such
as 14 business days) after the closing, a
loan originator identifies a charge that
exceeded the tolerance and repays the
excess amount of the charge to the
consumer within the specified period,
the loan originator would be in
compliance with Section 5. HUD is
interested in commenters’ views on
whether such a procedure would be
useful, and if so, what would be the
appropriate time frame for finding and
refunding excess charges. HUD is also
soliciting comments on whether such a
provision could be abused and therefore
harmful to consumers, and whether the
ability of prosecutors to exercise
enforcement discretion obviates the
need for such a provision.

F. Lender Payments to Mortgage
Brokers—Yield Spread Premium (YSP)

Background. Lenders routinely
provide the funds for mortgages that
mortgage brokers originate for
borrowers. Mortgage brokers also may
be compensated for their services in
originating the mortgage by the
borrower and/or the lender. When the
interest rate on the loan exceeds the par
interest rate of the lender, the lender
pays the broker at closing an amount in
excess of the principal amount of the
loan, and this excess is commonly
referred to in the mortgage industry as
a “‘yield spread premium” (YSP). For
the past decade, such payments have
been the subject of numerous lawsuits
and consumer complaints, typically
because consumers claim they were
unaware that their broker was receiving
such compensation, in addition to the
direct compensation they paid the
broker. Moreover, these consumers
assert that such payments resulted from

their being placed in mortgages with
higher than necessary interest rates
without their knowledge. Some
consumer advocates have argued that all
such payments should be treated as
referral fees or kickbacks and thus
should be illegal per se under RESPA.

HUD has taken the position, however,
that YSPs can be useful and should
remain available as an option for
mortgage borrowers to help pay their
closing costs, particularly those
borrowers with limited available cash
who choose to pay some or all closing
costs through a higher interest rate.
HUD made its position on the issue
clear in HUD’s Policy Statement 2001—
1 (2001 Policy Statement).16 In the 2001
Policy Statement, HUD restated its
view 17 that as long as the broker’s
compensation is for services, and total
compensation is reasonable, interest
rate-based lender payments to the
mortgage broker are legal under RESPA.
HUD did not mandate new disclosure
requirements in the 2001 Policy
Statement, but did commit itself to
making full use of its regulatory
authority to establish clearer
requirements for disclosure of mortgage
broker fees, and to improve the
settlement process for lenders, mortgage
brokers, and consumers.?8 In the 2001
Policy Statement, HUD stressed that
disclosure of broker compensation was
“extremely important and that many of
the concerns expressed by borrowers
over YSPs can be addressed by
disclosing YSPs, borrower
compensation to the broker, and the
terms of the mortgage loan, so that the
borrower may evaluate and choose
among alternative loan options.” 19 In
brief, it has been HUD’s consistent
position that the existence of a YSP in
any loan should be at the borrower’s
choice, based upon a complete
understanding of the trade-off between
up-front settlement costs and the
interest rate.

HUD’s current RESPA regulations
require that a rate-based payment from
a lender to a broker be reported on the
GFE, and later on the HUD-1. Such
payments are frequently characterized
on the GFE and HUD-1 as a “YSP” or
“yield spread premium,” and then are
designated as a ‘‘paid outside closing”

16 Real Estate Settlement Procedures Act
Statement of Policy 2001-1, Clarification of
Statement of Policy 1999-1 Regarding Lender
Payments to Mortgage Brokers, and Guidance
Concerning Unearned Fees under Section 8(b),
published October 18, 2001, at 66 FR 53052.

1766 FR 53052.

1866 FR 53052.

1966 FR 53056.
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or “POC.” 20 The YSP is not often
understood by the borrower. In
addition, it is not listed as an expense
to the borrower. At the same time, many
brokers hold themselves out as
shopping among various funding
sources for the best loan for the
borrower, and do not explain to the
borrower that the payment they receive
from the lender is derived from the
borrower’s interest rate. Some may even
assert that the YSP is not a payment the
borrower needs to be concerned with.
The 2001 Policy Statement emphasized
that earlier disclosure and the entry of
yield spread premiums, as credits to
borrowers would “offer greater
assurance that lender payments to
mortgage brokers serve borrowers’ best
interests.” 21

2002 Proposed Rule. The 2002
Proposed Rule provided that on the
GFE, all brokers first disclose their total
compensation charges and disclose any
YSP as a lender payment to the
borrower and discount points as
additional borrower payments. The
amounts of any lender payment or
discount points would be combined
with the total origination charges, to
arrive at a net origination charge. It was
this final figure that was to be
emphasized and highlighted for
borrower comparison among lenders
and brokers.

The purpose of these changes in the
GFE disclosure requirements, as
proposed by the 2002 Proposed Rule,
was to: (a) Make the borrower aware of
the fact that the lender payments were
a part of total origination costs, since
they were directly related to the
borrower’s choice of a higher interest
rate and monthly payment; (b) ensure
that these payments worked to reduce
out of pocket costs of the borrower; and
(c) encourage the borrower to compare
net origination costs of all loans
whether from a lender or a broker, in
order to select the loan product that best
meets the borrower’s needs. The
rationale for the disclosure changes was
to promote transparency, reduce
borrower confusion, facilitate shopping,
and, at the same time, avoid giving any
competitive advantage to brokers or
lenders in the marketplace.

Nearly all commenters on the 2002
Proposed Rule that discussed YSPs
other than individual mortgage brokers
or their national and state associations
expressed support for greater broker fee
disclosure. Consumer representatives, in

20 “YSP POC” sometimes appears on the second
page of the HUD-1/1-A to represent “Yield Spread
Premium Paid Outside of Closing,” which is rarely
understood by borrowers as a payment they make
out of their above-par interest rate.

2166 FR 53056.

particular, were strong supporters of
disclosure along the lines that HUD
proposed, and offered suggestions for
making the requirements more
enforceable. Consumer groups
recounted the class action litigation that
resulted from the payment of yield
spread premiums and HUD’s past
statements committing the Department
to ensuring better disclosure of yield
spread premiums. The National
Consumer Law Center (NCLC) said that
to date, yield spread premiums are
generally paid by the lender solely as
compensation for a higher interest rate
loan. In most cases, according to NCLC,
the borrower is not only paying an up-
front fee, but is also paying a higher
interest rate as a result of being steered
into above-par loans. Consumer groups
asserted that the YSP should be defined
for the consumer in simple, easy-to-
understand language on the GFE.

Lenders and their trade groups, on the
other hand, tended to favor HUD’s
requiring a separate Mortgage Broker
Fee Agreement, as proposed by the
lending industry in the last few years,
which would be entered into by brokers
and their customers, in addition to the
GFE.

Mortgage brokers and their trade
groups expressed vigorous opposition to
disclosing the YSP as a credit to the
borrower. They maintained that such a
characterization is misleading, unfair,
and anti-small business. The brokers
stated that HUD’s proposal: (1) Created
confusion for the borrower; (2) would
unnecessarily increase HOEPA
transactions; (3) would stifle FHA and
low/moderate-income lending; (4)
would unfairly target brokers; (5) would
create an uneven playing field with
retail lenders; and (6) could adversely
affect tax treatment of borrowers.

FHA Issue. Currently, FHA
regulations limit origination fees for
loans insured under the FHA program
generally to one percent of the mortgage
amount (see 24 CFR 203.27(a)(2)(i)).
FHA does not have authority under the
National Housing Act (12 U.S.C.
1709(b)(2)) to limit payments between
loan originators, and yield spread
premiums are not included in
calculating the FHA limits on
origination fees. Some industry
commenters argued that the YSP
disclosure, as proposed in 2002, would
have adversely affected the origination
of FHA loans. Specifically, the National
Association of Mortgage Brokers
(NAMB) commented that if the 2002
Proposed Rule were finalized, many
mortgage brokers would cease to
originate FHA loans because of the
origination fee limitation. The MBA and
some of its member firms argued for

removal or adjustment of the FHA
origination fee cap.

RESPA Roundtables. At the 2005
RESPA Reform Roundtables, consumer
representatives generally continued to
support disclosure of yield spread
premium on the GFE. Mortgage broker
representatives maintained their
opposition to any yield spread premium
disclosure on the GFE on the grounds
that disclosure would put mortgage
brokers at a competitive disadvantage as
compared to lenders. Mortgage brokers
also stated that if brokers are required to
disclose yield spread premiums, lenders
should also be required to disclose par,
plus pricing, and gain on sales in the
secondary market. Many lender
representatives at the roundtables noted
that it would be difficult for a lender to
disclose any profit on a loan sold in the
secondary market on the GFE, since the
amount could not be ascertained with
any certainty in advance, but in general,
they did not express support for or
opposition to a requirement for broker
disclosure of the yield spread premium.
Some participants at the roundtables,
including consumer as well as industry
representatives, recommended the use
of a separate mortgage broker fee
agreement in lieu of the yield spread
premium disclosure requirement.

The Proposed Rule. Lender payments
to mortgage brokers in table funded and
intermediary transactions should be
clearly disclosed to consumers on the
GFE, and on the HUD-1 settlement
statements as set forth below. The
proposed rule would also streamline the
current regulatory definition of
“mortgage broker.”

Discussion. For the past decade, HUD
has required the disclosure of YSPs on
the GFE and HUD-1 documents as a
“payment outside closing” or “POGC.”
This means of disclosure proved to be
of little use to consumers. Moreover,
notwithstanding that lender payments
to brokers are directly based on the rate
of the borrower’s loan, under current
HUD guidance, such lender payments
are not required to be included in the
calculation of the broker’s total charges
for the transaction, nor are they clearly
listed as an expense to the borrower.
The confusion that can result when
borrowers do not understand that
mortgage brokers’ total compensation
includes lender payments derived from
the interest rate is exacerbated by the
fact that many brokers hold themselves
out as shopping among various funding
sources for the best loan for the
borrower, while failing to explain to the
borrower that the payment they receive
from the lender is derived from the
borrower’s interest rate. On the other
hand, some brokers tell their customers
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how they can use lender payments to
lower the customer’s up-front settlement
costs.

The 2001 Policy Statement made clear
that earlier disclosure and the entry of
yield spread premiums as credits to
borrowers would “offer greater
assurance that lender payments to
mortgage brokers serve borrowers’ best
interests.” 22 HUD could not mandate
new disclosure requirements in the
2001 Policy Statement. HUD did,
however, commit itself in the 2001
Policy Statement to making full use of
its regulatory authority to establish
clearer requirements for disclosure of
mortgage broker fees, and to improve
the settlement process for lenders,
mortgage brokers, and consumers.23

It is for this reason that HUD
proposed its new disclosure
requirements in the July 2002 Proposed
Rule. Having carefully considered the
NAMB’s and other comments in
response to the 2002 proposal, as well
as the comments presented at the
RESPA Roundtables, and the results of
consumer testing by the Federal Trade
Commission (FTC) and HUD, as
discussed below, HUD maintains that
while YSPs to mortgage brokers must be
clearly disclosed to borrowers, at the
same time, mortgage brokers also must
not be disadvantaged in the
marketplace, since such disadvantage
will only result in decreased
competition and higher costs to
consumers. Many mortgage brokers offer
products that are competitive with and
frequently lower priced than the
products of retail lenders, as evidenced
by brokers’ large and growing share of
the loan origination market, and HUD
wishes to preserve continued
competition and lower cost choices for
consumers.

Today’s proposed rule also
streamlines the current regulatory
definition of ““mortgage broker.” Under
the proposed definition, ‘“mortgage
broker” means a person (not an
employee of the lender) or entity that
renders origination services in a table
funded or intermediary transaction. The
definition would also apply to a loan
correspondent approved under 24 CFR
202.8 for FHA programs.

The proposed definition would
eliminate the current exclusion of an
“exclusive agent” of a lender from the
definition of “mortgage broker.” The
current definition essentially excludes
some persons who perform the same
services as mortgage brokers as defined
in 24 CFR 3500.2. In order to improve
disclosure of settlement charges and

2266 FR 53056.
2366 FR 53053.

increase transparency, HUD believes
that all persons who perform mortgage
broker services should be subject to the
disclosure requirements. Therefore, an
“exclusive agent” of a lender who is not
an employee of the lender, but who
renders origination services in a table
funded or intermediary transaction,
would be subject to the mortgage broker
disclosure requirements set forth in this
proposed rule.

HUD Research on Mortgage Broker
Disclosures

1. HUD’s Testing of the GFE. In
October 2002, HUD contracted with a
communication and consumer testing
expert, Kleimann Communication
Group, to revise and test the GFE and
mortgage package forms,24 in order to
assure that the forms were user-friendly
and enabled consumers to identify the
least expensive loan. With respect to the
GFE, the testing had the additional
purpose of showing and explaining
yield spread premiums and discount
points to borrowers. New homebuyers
and experienced homebuyers were part
of the groups tested. The groups
included members from diverse racial
and ethnic groups, the elderly, and low-
education and low-income groups. The
testing of the GFE form was conducted
in two phases.

2. Phase 1 HUD Testing. In Phase 1,
the contractor conducted three rounds
of one-on-one testing interviews to
collect data about form comprehension
and potential sources of confusion. The
goal of the testing was to fine-tune and
develop the GFE form and ensure that
consumers can use the GFE in the way
intended. Testing in this phase solicited
consumer feedback through individual
interviews with consumers as they
actually used the GFEs in the simulated
task of buying a home and needed to
select between several loan offers. The
data provide guidance about problems
consumers have and the reasons for
those problems. This phase consisted of
three rounds of testing.

Each of the first two rounds of testing
involved interviews with a total of 45
consumers in three cities. The
contractor made several format and
language changes to the form, as it was
published in the July 2002, proposed
rule, to improve readability and clarity.
Among other changes, a summary page

24 As noted in Section III above (Overview of
HUD’s Efforts Since 2002), the 2002 Proposed Rule
included a “guaranteed mortgage package
agreement” or “GMPA,” and HUD’s contractor
initially tested both the GFE and GMPA forms. In
subsequent rounds of testing, the name of the
GMPA form was changed to “‘mortgage package
offer” or “MPO” and is referred to in this document
as “MPO.”

was developed and tested, with the
specific charges for individual
categories of settlement services
appearing on a second page of the form.
Kleimann then developed a
comprehensive testing protocol that
addressed the key objectives of the GFE
form for consumers. The interviews
with each participant lasted for 90
minutes with a 10-minute break. The
interviews had two parts, one
unstructured and one structured. In the
unstructured portion of the interview,
participants were asked to think aloud
as they looked at each form for the first
time. This unstructured and
unprompted portion of the interview
allowed Kleimann to capture users’
initial reactions, including to areas that
they responded well, to areas they did
not understand, and to areas they
questioned. The unstructured portion
also ensured that the testers did not
influence the comments of the
participants by leading them to discuss
information they would not have
noticed on their own.

In the structured portion of the
interview, Kleimann gave each
consumer completed GFEs (as well as
MPOs) and asked targeted questions to
determine how well participants
understood certain areas of the forms,
whether the consumers could determine
the least expensive loan, and how the
forms might be improved. The study
design focused on how the forms
performed as stand-alone documents.
The interviewer neither helped the
participant understand any of the
information on the forms nor answered
any questions the participant asked to
clarify information.

In these tests, 90 percent of
participants chose the least expensive
loan, when confronted with a choice
between a GFE representing a loan from
a lender (with no YSP shown) and a
GFE representing a loan from a broker
(with the YSP disclosed). The
percentage increased slightly to 93
percent when an MPO was included as
a third option.

Participants also understood the
forms well. They could identify the
basic loan costs and loan features. Over
90 percent could identify the total
estimated settlement charges. The tested
forms retained the trade-off table shown
on the forms in the 2002 Proposed Rule,
showing borrowers that if they wanted
to receive a lower interest rate, they
would have to pay more at settlement,
and vice versa; 90 percent understood
the trade-off table. About two-thirds of
the participants could distinguish
between items they, as consumers,
could shop for and items for which they
would use the broker’s or lender’s
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providers; almost two-thirds could
explain the adjusted origination charge;
and 70 percent of participants were able
to identify the tolerances correctly in
round 2 testing.

During the testing, Kleimann asked
participants a number of questions
about how they felt about the forms—
how comfortable or uncomfortable they
felt with the forms, what they liked and
disliked, and how they perceived the
information and the level of writing.
Participants reacted very positively to
the GFE layout and language, and to the
clear delineation of charges. They found
the summary page on page 1, the
breakdown of charges on page 2, and the
trade-off table on page 3 to be
particularly useful. In round 2 of testing,
86 percent said the GFE had the right
information for them, almost 90 percent
said the GFE was written at the right
level for them, and about two-thirds of
participants said they were comfortable
with the forms.

This testing was designed to see how
the GFE form would perform as a stand-
alone document. The interviewer
neither coached nor led the participant
by asking questions before the
participant could work alone with the
document. While this technique
identifies how well participants use the
GFE form as a stand-alone in a testing
situation, consumers using these forms
in the context of actual situations may
perform even better. First, this testing
involved no interaction at all between
the potential borrower and a loan
originator. In an actual situation, a loan
originator would be able to answer
borrower questions about the
information on the forms and improve
the borrower’s understanding of it. Of
course, some originators might try to
confuse the borrower in order to collect
higher fees, but a competitor might be
more than willing to clear up that
confusion, since doing so might get him
the borrower’s business. In addition to
the help coming from the originator,
borrowers could always ask someone
else for help: A spouse, friend, their real
estate agent, etc. Moreover, local
consumer groups that focus on lending
issues will also assist borrowers in
understanding the new, streamlined
GFE form. Since none of these sources
were available during the testing, the
Kleimann results should be viewed as
underestimates of how much the new
forms will help consumers once the
forms are placed in an actual context of
obtaining financing to purchase a home
or refinance an existing loan. The third
round of testing consisted of 60
participants, with 15 each in four cities,
following the same procedures as in the

first two rounds of testing.25 The GFE
form was changed in order to consider
whether an alternative presentation of
the discount points and yield spread
premium, suggested by the National
Association of Mortgage Brokers, would
increase consumer understanding. The
yield spread premium (YSP) and
discount point disclosure was removed
from the top of page 2, where it had
been integrated into the calculation of
total up-front charges to the borrower,
and moved to page 3. As a consequence,
page 2 included only the adjusted
origination charge at the top. Thus,
otherwise identical loans from a broker
and a lender would have identical
figures on page 2 as well as on page 1
of the summary. Page 3 contained the
YSP and discount points. The form did
not include a full calculation of total
broker compensation, and thus differed
from both the proposed rule and the
first two rounds of testing.

The results showed that participants
could continue to identify the cheapest
loan: 93 percent of the participants
correctly selected the broker loan as the
cheaper loan as opposed to 90 percent
in round 2. Also, in round 3 of testing,
89 percent of participants would have
chosen the cheaper broker loan as
opposed to 86 percent in round 2. None
of the differences between these
percentages in round 2 and round 3 is
statistically significant. Also, as in the
first two rounds, participants generally
liked the form and would use it to
comparison shop. They could identify
the basic terms of the mortgage and the
estimate of total settlement costs, and 86
percent understood the trade-off table.
The material seemed to be presented at
the right level and to be clearly laid out.
Participants again identified the
summary page, the breakdown of
charges, and the trade-off table as
useful.

However, participants had trouble
understanding the concepts of YSP and
discount points.26 Only 3 percent and
30 percent, respectively, of the
participants could paraphrase what
YSPs and discount points represented,
leaving over two-thirds of the
participants unable to paraphrase.
Participants did not understand how
these two concepts (now located on
page 3) related to other settlement
charges (on page 2). Essentially, placing
these terms outside the calculation of
origination charges (that is, on page 3
instead of page 2 as in the first two
testing rounds) seems to decrease

25 The cities were Wilmington (Delaware), Tulsa,
Minneapolis, and Los Angeles.

26 These results are consistent with the work of
Jackson and Berry (2001) and Woodward (2003a).

participants’ understanding of how the
YSP and discount points fit into total
loan costs. Since there was no
significant improvement in participants’
ability to determine the cheapest loan,
and most participants did not
understand the concept of YSP, HUD
decided to keep the YSP on page 2 in
the calculation in the 2005 Proposed
Rule, as was the case in the 2002
Proposed Rule.

3. FTC Testing. During the same
period that HUD was developing the
revised GFE, FTC tested the effect of
YSP disclosure to see if the disclosure
had an adverse effect on the consumer’s
ability to comparison shop. Using a
variation on the GFE form tested by
Kleimann in round 2 testing, FTC
extracted and tested a portion of the
form. The first page of the extract
consisted of an abbreviated version of
the Summary Table from page 1 of the
GFE. The second page of the extract
contained the “Your Charges for Loan
Origination” box and an abbreviated
version of the “Your Charges for All
Other Settlement Services” box from
page 2 of the GFE. As a control, FTC
took these same two extracts and
eliminated the YSP and service charge,
producing a second set of extracts.
Thus, FTC isolated elements of the
proposed GFE and created two
variations of their extracts: with the YSP
and without the YSP. FTC also tested
the YSP disclosure from the GFE in
HUD’s 2002 Proposed Rule, and an
alternative disclosure using language
developed by FTC to describe the YSP
and other loan terms.

FTC testers gave each participant a
pair of loan extracts to evaluate: one had
no YSP and thus represented a lender
loan, and the other contained a YSP and
thus represented a broker loan. The
broker loan was $300 less than the
lender loan. FTC asked participants
which loan was cheaper and also which
loan the participant would choose. Each
participant also received a second set of
extracts in which each loan offer was
the same cost. The participants were
asked the same two questions: which
loan was cheaper and which loan would
the participant choose.

FTC tested five groups with 103 or
104 participants per group. The results
using the GFE variation of HUD’s
second round of testing are most
relevant to the 2005 Proposed Rule.
When the YSP was disclosed and the
broker loan offer was cheaper, 72
percent of participants could correctly
identify the broker loan as the cheaper
loan; 17 percent incorrectly identified
the lender loan as cheaper. Asked to
identify which loan offer they would
choose, 70 percent of participants
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would have chosen the cheaper broker
loan; and 16 percent would have chosen
the lender loan. In contrast, when the
form extract did not disclose the YSP,
90 percent correctly identified the
broker loan as cheaper, and 85 percent
would have chosen it. Disclosing the
YSP caused an 18 percent drop in
participants correctly identifying the
cheaper loan and a 14 percent drop in
the number who would choose it in the
market. When costs of the broker and
lender loans were the same on GFE
forms that contained the YSP,
participant performance decreased.
Fifty-three percent reported that the
loan costs were a tie; 30 percent
believed the lender was cheaper; 11
percent believed the broker was
cheaper. When asked to identify which
loan offer they would choose, 25
percent of the participants chose either
the lender or the broker loan offers; 46
percent selected the lender loan offer;
and 17 percent selected the broker offer.
In contrast, when the form omitted the
YSP, 96 percent correctly identified the
tie, and 78 percent chose one or the
other as their preference.

FTC concluded that the YSP
disclosure on the GFE form extract it
tested had two drawbacks. First, its YSP
disclosure impaired the ability of
borrowers to comparison shop leading
many to choose the more costly
alternative. Second, the YSP disclosure
introduced bias in the selection process
that favored lenders over brokers. The
Department’s goal is to promote
consumer shopping for mortgages and to
prevent bias against any loan originator.

4. Phase 2 HUD Testing. FTC
conducted its tests in February and
March of 2003, and briefed HUD on the
results during the summer of 2003. HUD
decided to undertake additional testing
and to incorporate the FTC test results
in the further testing. For round 4 of
testing, HUD asked Kleimann
Communication Group to parallel
aspects of the FTC study, including the
questions asked, the difference between
the amounts of each offer, and the
length of the test situation.2? HUD
continued to test a full-length GFE
rather than the portion tested by FTC,
because HUD thought that the context of
the entire form might provide a more

27 Kleimann'’s report, entitled Consumer Testing
Results for HUD’s Good Faith Estimate (GFE) Form:
Rounds 4 & 5 (dated March 19, 2004), provides
information on the specific characteristics of the
consumers tested, revisions that Kleimann made to
the form and the reasons for those revisions, the
specific cities where the tests were conducted, the
testing protocols, testing conditions, and the main
results from each round of testing.

accurate measure of participants’
understanding of the GFE.

For round 4 of testing, 600
participants were selected; all received
full GFEs. The control group received
GFEs that omitted the YSP disclosure,
while the experimental group received
GFEs with the YSP disclosed. Each
participant was given two pairs of loans:
one in which the broker loan was $300
less than the lender and one in which
the broker and lender loan offers were
the same cost. Each participant was
asked three questions for each set of
GFEs: (1) Which offer was cheaper or if
they cost the same, (2) which offer
would they choose, and (3) why they
made that choice. The results of this
testing showed both consistency with
and divergence from the FTC results.

When the YSP was disclosed, 83
percent of the participants correctly
identified the broker loan as cheaper,
and 8 percent incorrectly identified the
lender as cheaper. These results were an
improvement over the FTC results of 72
percent and 17 percent. In this GFE
scenario, 72 percent of the participants
said they would choose the broker offer
and 11 percent said they would choose
the lender. Similarly, in the FTC study,
70 percent of the participants chose the
broker offer and 16 percent chose the
lender offer.

When the YSP disclosure was
removed, 92 percent correctly identified
the broker loan as cheaper, and 1
percent incorrectly identified the lender
as cheaper. These results are quite
similar to FTC’s results of 90 percent
and 4 percent. When asked to choose a
loan, 88 percent of participants chose
the broker offer, while 1 percent chose
the lender loan. These results compare
to 85 percent and 3 percent respectively
in the FTC testing.

When given same cost loan offers
with a YSP, 81 percent correctly
identified both loans as costing the
same; 15 percent incorrectly identified
the lender as cheaper; and 3 percent
incorrectly identified the broker as
cheaper. In contrast, in the FTC study,
only 53 percent correctly identified the
offers as costing the same; 30 percent
incorrectly identified the lender as
cheaper; and 11 percent incorrectly
identified the broker as cheaper. In this
GFE scenario, 50 percent of participants
would have chosen either offer; 39
percent chose the lender offer; and only
5 percent chose the broker’s. In contrast
in the FTC study, only 25 percent chose
either offer; 46 percent chose the lender
offer; and 17 percent chose the broker’s
offer.

Of particular concern was the
difference between participants who
could identify the cheapest loan offer,

but did not choose it. Analysis of the
participant responses to the open-ended
question of “why did you choose that
offer” led to further modifications of the
GFE to address this concern and to a
fifth round of testing. In many
comments, participants stated that they
chose a particular offer because they did
not want the “higher interest rate”
indicated on page 2 of the GFE. They
concluded from the language on the
YSP disclosure that the interest rate was
higher than the rate cited on page 1
under “Loan Details.” Also, many of
those who had no preference for the
cheaper broker loan indicated that $300
was not a sufficient difference to be a
deciding factor.

As aresult of the testing and analysis,
revisions were made to the GFE. First,
the language in box 2 on page 2 of the
GFE referring to the “higher interest
rate” and ‘‘lower interest rate” was
modified to reduce the possibility of
borrowers” misinterpreting that the
interest rate had changed from what was
reported on the first page. Second, a
third option was added to the YSP/
discount points section on page 2 so a
lender could indicate that its credits or
charges were already included in “Our
Service Charge.” This addition was
designed to ensure that participants
would understand that a lender’s
origination charge might include a YSP
or discount points, even though the YSP
or points would not necessarily be
known at the time of settlement,
because the loan would not have been
sold into the secondary market. The
third option thus creates a closer
parallel between broker and lender
loans. Third, arrows were added on
pages 1 and 2 to focus the borrower’s
attention on the subtotals and the total
estimated charges, rather than on
individual components. In addition, the
typeface point size in the Total
Estimated Settlement Charges on the
bottom of page 1 was increased to
further draw attention to the bottom-
line.

For purposes of testing, three other
changes were made to the GFEs. First,
the difference in the total cost was
changed to $500, to increase the
likelihood that the difference would be
a deciding factor. Second, another pair
of loan options was added in which the
lender offer was $500 less than the
broker offer. This addition was intended
to identify any bias for or against the
broker and lender options. Finally, a set
of four loans was added, to investigate
whether the comparison across more
than two offers increased or decreased
participant performance. No version
was tested without the YSP and
discount points language.
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For round 5 of testing, 600
participants were divided into two
groups, both of which received the
revised GFE.28 The first group received
the revised GFE with changed language
and with the addition of a third option
so that lenders could indicate that YSP
and discount points had been included
in “Our Service Charge.” The second
group received the identical revised
GFE, but the third option box was
removed. All participants received three
pairs of loans, one with the broker offer
being lower by $500, one with the
lender offer being lower by $500, and
one in which both offers were the same.
In addition, each participant received a
set of four offers to compare.

The three option GFE and the two
option GFE performed quite similarly
with the three option form consistently
getting slightly better results. The
proposed rule therefore discusses only
the three option form, and that form is
included in the proposed rule.

In the GFE in which the broker was
cheaper, 92 percent of the participants
correctly identified the broker as the
cheaper loan offer. This result
represents an improvement over the 72
percent reported by the FTC study and
the 83 percent reported in the round 4
results. Only 3 percent of the
participants incorrectly identified the
lender as the cheaper loan offer,
compared to the 17 percent reported by
the FTC and 8 percent in round 4. When
asked to choose a loan, 87 percent of the
participants chose the cheaper broker
loan as compared to 70 percent of the
participants in the FTC study and 72
percent of the participants in round 4.
These results of round 5 of testing are
significantly better than the FTC’s
results and are based on a much larger
sample.

In the GFE in which the lender was
cheaper, 92 percent of the participants
correctly identified the lender as the
cheaper loan offer. Only 1 percent
incorrectly identified the broker as
cheaper. When asked to choose a loan,
89 percent of the participants chose the
lender loan and less than 1 percent
chose the broker.

The purpose of testing the case in
which the lender was cheaper than the
broker was to test for bias by seeing if
the GFE forms performed equally well
when either the lender or broker was the
cheaper loan. A comparison of the
results indicates that there is no bias
against brokers when the loans have
different borrower costs.

28 Participants were chosen for demographic
diversity in the same five cities: Atlanta, Boston,
Denver, Seattle, and Tulsa. No participant from
round 4 was permitted to participate in round 5.

In the GFE in which the broker and
lender loan offers were of equal cost, 90
percent of the participants were able to
correctly identify that fact. This result
compares very favorably with the 53
percent reported by FTC and the 81
percent from round 4 of testing.
Participants in round 5 misidentified
the lender as cheaper seven percent of
the time, compared to 30 percent in the
FTC results and 15 percent in round
four. Participants misidentified the
broker as cheaper 1 percent of the time
as compared to 11 percent in the FTC
study and 3 percent in round 4.
Participants said they would choose
either loan 70 percent of the time, a
dramatic increase over the 25 percent in
the FTC study and the 50 percent in
round four. Twenty-one percent would
choose the lender as compared to 46
percent in the FTC study and 40 percent
in round 4. Four percent of participants
chose the broker compared to 17 percent
in the FTC study and 5 percent in round
4 of testing.

To further test whether increased
context improved or decreased
consumer performance with the revised
GFE, the Department asked Kleimann to
give the participants a four-loan
comparison as well. For this four-way
comparison, HUD included a blank
worksheet or shopping chart to aid
participants in comparing the loans, as
page 4 of the GFE form. The worksheet
contained spaces for the originator’s
name, loan amount, interest rate, term,
monthly payment, adjusted origination
charge, charges for all other settlement
services, and total estimated settlement
charges. On page 1 of the GFE, a
sentence telling participants to use the
table to compare offers was inserted.
Additionally, half of the participants
were given explicit verbal directions to
use the worksheet.

The 300 participants who had
received the three option GFE were
included in this four-way comparison.
Half were given a set in which a broker
loan offer was the cheapest. The other
half were given a set in which a lender
and a broker loan offer cost exactly the
same and were the cheapest at $6,500.
Only 150 participants received explicit
verbal instructions to use the worksheet
in their comparison, while half received
no instructions.

In the comparison in which a broker
loan offer was the cheapest, 92 percent
of participants who were not verbally
reminded to use the comparison
worksheet correctly reported the broker
loan as the cheapest. Very few of the
participants who were not verbally
reminded to use the comparison
worksheet used it. When instructed to
use the comparison sheet, many

participants did, and 97 percent
correctly identified the broker loan as
the cheapest. The overall success rate
for correctly identifying the correct loan
as the cheapest for both those getting
and those not getting the verbal
instructions to use the comparison
worksheet was 95 percent, with only 1
percent misidentifying a lender loan as
cheaper.

In the case where both loans cost the
same and no verbal instructions were
given to use the comparison sheet, 41
percent picked the broker loan as
cheaper and 49 percent picked the
lender loan. With verbal instructions to
use the worksheet, 57 percent picked
the broker at $6,500 and 35 percent
picked the lender at $6,500. The
combined average was 49 percent for
the broker and 41 percent for the lender.
There was no bias against the broker
when costs were the same.

5. Sixth Round of Testing. HUD
conducted a sixth round of consumer
testing in November 2007. The testing
consisted primarily of qualitative tests
of the GFE and an introductory
qualitative test of the closing script
(referred to in testing as “the
summary”’). Compared to previous
rounds of testing, the testers found that
participants were more aware, due to
recent intensive media coverage of
mortgage market difficulties, personal
experience, and the experiences of
relatives and friends, of the issues facing
a consumer choosing a mortgage loan.
The modifications to the GFE for round
6 included an expanded disclosure of
loan terms on page 1 of the GFE,
clarifying language regarding the
important dates when actions must be
taken by the consumer, changes in the
title and description of government
recording and transfer charges, and new
language regarding additional
compensation lenders may receive after
closing for selling the loan.

Consumers appreciated the enhanced
loan terms disclosures designed to alert
the borrower to potentially unfavorable
changes in their obligations during the
term of their loans. Participants stated
that they liked the form length, the
language of the GFE, and the layout of
pages 1 and 2. Participants appreciated
the trade-off table on page 3 and used
it to compare loans. As a result of the
round six testing, information on the
existence of an escrow account was
added in the “Summary of your loan
terms” section on page 1, and a section
entitled “Your financial responsibilities
as a homeowner” was added at the top
of page 4. Finally, the tolerance
presentation was changed from a pure
list of headings and bullets on page 3,
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to bullets within columns according to
the tolerance that applies.

Testers conducted settlement/closing
simulations to test the idea of the
closing script. Participants thought the
loan details were clear and
understandable and reacted positively
to having the summary read aloud.
Participants were more attentive to loan
details, were more aware of the
tolerance categories and how they
related to charges, and were better able
to identify tolerance violations when the
script was read aloud than when they
reviewed the script documents
independently.

Revisions to the GFE Based on Testing

The GFE form proposed today is the
result of an iterative testing process
comprised of six rounds of consumer
testing of the form during the 2003—
2007 period. HUD’s testing contractor
used the data collected from testing
participants during each round to
improve and modify the form
throughout the testing process. A
summary report with detailed
information on each round of testing is
available at http://www.huduser.org/
publications/hsgfin/GoodFaith.html.
Based on this testing, HUD has made
revisions in the GFE disclosure form
and now presents the net origination
charge on the first page of the form as
“your adjusted origination charges.”
This amount is added to the charges for
all other services to arrive at the total
estimated settlement charges for the
mortgage on the first page. This new
approach to disclosure helps consumers
focus appropriately on the net charges
of the originator when comparing
similar loans, from either a lender or a
broker, and on the total estimated
settlement charges. The fourth page of
the form provides a Mortgage Shopping
Chart that also helps borrowers compare
total charges for various mortgage loans.

The second page of the new GFE
informs the consumer how the adjusted
origination charge is computed. Block 1
discloses as “Our service charge” the
originator’s total charge to the borrower
for the loan. (The form no longer refers
to this total charge in Block 1 as
“maximum’’ compensation.)

Today’s proposed rule proposes to
require that in the case of loans
originated by mortgage brokers, the
amount in Block 1 must include all
charges received by the broker and any
other originator for, or as a result of, the
mortgage loan origination, including
any payments from the lender to the
broker for the origination. In the case of
loans originated by originators other
than mortgage brokers, the amount in
Block 1 must include all charges to be

paid by the borrower that are to be
received by the originator for, or as a
result of, the loan origination to the
borrower, except any amounts
denominated by the lender as discount
points or amounts that the lender
chooses to call a credit and which are
disclosed in Block 2.

Block 2 discloses for loans originated
by mortgage brokers whether there is
any charge or a credit to the borrower
for the specific interest rate chosen for
the GFE. The second check box
indicates whether there is a payment for
a higher interest rate loan described, as
the “credit of §  for this interest rate
of _ %. This credit reduces your upfront
charges.” The third check box indicates
any “charge of §  for the interest rate
of  %. This payment (discount points)
increases your upfront charges.” Any
lender payment is then subtracted and
any points are added to arrive at “your
adjusted origination charge” that is also
disclosed on the first page of the form.
For mortgage brokers, the amounts of
any charge or credit in Block 2 must
equal the difference between the price
the wholesale lender pays the broker for
the loan and the initial loan amount.

At page 2, while lenders are not
required to check the second or third
boxes of Block 2, in loans where they do
not make such disclosures, they are
required to check box 1 that indicates
that “The credit or charge for the
interest rate chosen is included in the
service charge.” If lenders denominate
any amounts due from the borrower as
“discount points,” they must check the
third box indicating that there are
charges for the interest rate and enter
the appropriate amount for points as a
positive number. If lenders denominate
any amounts as a credit to the borrower
for the particular interest rate covered
by the GFE, they must check the second
box and enter the appropriate amount as
a negative number. Lenders must also
add any such positive amounts or
deduct any negative amounts to arrive at
“Your Adjusted Origination Charge,”
which is also to be disclosed on page 1
of the form.

Considering that mortgage brokers are
required to disclose payments from
lenders while lenders are not required
to disclose payments they receive from
the secondary market, by virtue of the
‘“secondary market exemption,” 29 HUD
considered providing only the adjusted
origination charge and disclosing the
YSP and discount points elsewhere on
the form without the calculation. HUD

29 As set forth in 24 CFR 3500.5(b)(7), a bona fide
transfer of a loan obligation in the secondary market
is not covered by RESPA and this part, except as
set forth in section 6 of RESPA (12 U.S.C. 2605) and
24 CFR 3500.21.

concluded, however, that a complete
disclosure of payments to the broker as
presented on page 2 of the form, read in
conjunction with the chart on page 3 of
the form, was essential to borrower
understanding of: (1) The broker’s total
compensation; (2) how rate-based
payments from lenders can help reduce
borrowers’ up-front origination charges
and settlement costs in brokered loans;
and (3) how payments to reduce the
interest rate and monthly payment
increase up-front charges. Because
mortgage broker compensation occurs at
settlement and can be readily
ascertained, full disclosure of total
broker compensation is appropriate. On
the other hand, even in the absence of
the secondary market exemption, a
similar disclosure of lender
compensation would not be appropriate
because it is difficult to measure
secondary market payments with any
precision at the time of settlement and
because a lender may or may not choose
to sell a particular loan at some point in
the future. However, the GFE form
includes a notation on page 4 that
lenders may also receive an additional
payment if they sell the loan after
settlement.

Furthermore, based on testing by
HUD’s contractor, as discussed above,
the YSP disclosure without an
explanation of its context was not useful
to consumers. On the other hand, based
on testing, by moving to a form that
requires in Block 2 that lenders disclose
that credits or charges may be included
in their service charge as well, even
when the calculation is on the form for
brokered loans, borrowers are not
confused and correctly compare
adjusted origination charges between
loans from mortgage brokers and loans
from lenders even when the YSP is
included in the calculation of the
adjusted origination charge.
Nevertheless, to help borrowers identify
the lowest-cost loan without being
confused by the presence of a YSP, HUD
established the first page of the form as
a summary page that only includes
adjusted origination charges, moved the
“calculation” of any credit (YSP) or
charge to the second page of the new
GFE, and then established the new
Mortgage Shopping Chart at page 4 to
facilitate comparison shopping. HUD is
now convinced that by making these
changes, any disadvantage to brokers is
virtually eliminated. Also, consistent
with the FTC’s 2002 comment, HUD
proposes to include in the revised
Special Information Booklet advice to
borrowers that lenders also may receive
payments from financial institutions
when they sell the mortgage but are not
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required to disclose such payments and,
for this reason, borrowers should focus
on net origination charges of loan
originators for comparable mortgages.

To avoid borrower confusion, the
term “lender payment to the borrower”
that had been included in the 2002
Proposed Rule also has been dropped.
Through its use of this term in the
earlier proposal, HUD had sought to
have borrowers focus on the payment,
and understand that it was a
consequence of their choice of rate.
HUD now recognizes the original
terminology warranted improvement.

In arriving at changes in the proposed
revised GFE form, HUD also considered
the possibility of adopting the Mortgage
Broker Fee Agreement developed by
representatives of the lending and
brokerage industries. These forms
disclose the total amount of fees to the
broker and explain that the fees may
include lender payments, but not the
specific amount of such payments. HUD
believes, however, that it is better for
the borrower to understand the lender
payment and its relationship to higher
interest rates so that he or she can use
the payment to lower his or her up-front
costs, rather than simply to disclose the
possibility of such payment to the
borrower. For these reasons, HUD
remains committed to improving the
GFE disclosure rather than requiring yet
another new form or agreement.

In its consultations with staff of the
Federal Reserve, HUD raised the
concern expressed by some commenters
that treating lender payments to
mortgage brokers as a credit toward the
origination charges could increase the
points and fees of each brokered
mortgage loan, resulting in more loans
coming under HOEPA coverage. Federal
Reserve staff advised HUD that,
notwithstanding HUD’s changed
requirements, determinations of
whether payments to a mortgage broker
must be included in the finance charge
and whether a loan is covered by
HOEPA are based on the statutory
definitions and requirements in TILA as
implemented by the Board’s Regulation
Z, which are unaffected by HUD’s
RESPA rulemaking.

HUD also recognizes that many loan
originators today offer loans with no up-
front fees due from the borrower. These
loans have become more popular over
the years. The proposed GFE can easily
accommodate these “no cost” loans. In
the case where ‘“no cost” means no up-
front payment to the loan originator, the
figure in Block A equals zero. This
implies that any credit identified in
Block 2 would exactly offset the charge
in Block 1. While a mortgage broker
would always be required to enter the

actual amount of any yield spread
premium in Block 2, a lender could
alternatively enter zero for the credit, in
which case the charge in Block 1 would
also have to equal zero so that the
combination to be reported in Block A
would equal zero.

Alternatively, the borrower might
want to pay a lower interest rate and
monthly payment than that associated
with a “no cost” loan. The borrower
generally may do this by buying the
interest rate down. This is done by
paying an up-front fee to the loan
originator that compensates the loan
originator for the lower interest rate and
monthly payments it will receive over
the life of the loan. The more the
borrower pays, the lower the interest
rate and monthly payments will be. The
amount the borrower pays to buy the
rate down shows up in Block A as a
positive number. This would result from
a higher value in Block 1 or a higher
value in Block 2. (A lower credit in
Block 2 or a higher charge in Block 2
yields a higher value in Block 2, and in
Block A as well.) Thus, either ‘“no cost”
loans or those where the borrower buys
down the interest rate can be
accommodated on the proposed GFE. In
the first case, the value in Block A is
zero. In the second, Block A represents
what is paid to buy the interest rate
down.

In the case where “no cost”
encompasses some third party fees as
well as the up-front payment to the loan
originator, the figure in Block A would
have to be a negative value large enough
to offset the third party fees covered
under this definition of “no cost.” For
brokers, who are required to report yield
spread premiums, this implies that the
yield spread premium identified in
Block 2 as a credit would be larger than
the charge in Block 1. The sum of the
positive value in Block 1 and the
negative value, the credit, in Block 2
would equal a negative value large
enough to offset the third party fees.
Lenders are not required to report yield
spread premiums. But they are
permitted to enter credits in Block 2. If
a lender chooses to do so, then the yield
spread premium identified in Block 2 as
a credit would have to be larger than the
charge in Block 1. Just as in the broker
case, the sum of the two would equal a
negative value large enough to offset the
third party fees for a “no cost” loan.
Finally, today’s proposed rule states that
loan originators must include all
charges correctly within their prescribed
category on the GFE and the HUD-1 (or
HUD-1A). The amounts for categories
involving third parties can include only
amounts paid to the third party, and
must not include amounts retained by

the loan originator for related services
performed by the loan originator. The
amount charged to the borrower and
shown on the HUD-1 in an individual
transaction may be based on an average
calculated in accordance with proposed
§3500.8(b)(2). (See Section E discussion
on average cost pricing.) HUD believes
these rules are required to assure that,
pursuant to Sections 4 and 5 of RESPA,
originators provide borrowers accurate
disclosures of settlement charges on the
GFE, HUD-1, and HUD-1A.

FHA Limit. Under its current
regulations, HUD places specific limits
on the amount a mortgagee may collect
from a mortgagor to compensate a
mortgagee for expenses incurred in
originating and closing a FHA-insured
mortgage loan (see 24 CFR 203.27).3° In
light of the considerations below and its
proposed changes to the HUD-1/1A,
HUD is today proposing a change to the
FHA regulations limiting origination
fees of mortgagees. FHA considered
deregulating the loan origination fee
limitation in 1988 (see 53 FR 15408,
April 28, 1988), but did not pursue a
final rule at that time.

HUD believes that its RESPA policy
statements on lender payments to
mortgage brokers restrict the total
origination charges for mortgages,
including FHA mortgages, to reasonable
compensation for goods, facilities, or
services. 31 While the FHA limit on
origination fees only regulates fees from
mortgagors to mortgagees and does not
include any payments between
mortgagees, HUD is aware that in recent
years mortgage brokers have routinely
utilized yield spread premiums in FHA
mortgage transactions to supplement
their compensation beyond the amount
they receive directly from the borrower.
Studies by HUD confirm this.

HUD believes that improvements to
the disclosure requirements for all loans
sought to be achieved as a result of the
rulemaking should make total loan
charges more transparent and allow
market forces to lower these charges for
all borrowers, including FHA borrowers.
Therefore, HUD is proposing in this

30 Under 24 CFR 203.27(a)(2)(i), origination fees
are limited to one percent of the mortgage amount.
For new construction involving construction
advances, that charge may be increased to a
maximum of 2.5 percent of the original principal
amount of the mortgage to compensate the
mortgagee for necessary inspections and
administrative costs connected with making
construction advances. For mortgages on properties
requiring repair or rehabilitation, mortgagor charges
may be assessed at a maximum of 2.5 percent of the
mortgage attributable to the repair or rehabilitation,
plus one percent on the balance of the mortgage.
(See 24 CFR 203.27(a)(2)(ii) and (iii).)

31 See Statement of Policy 1999-1, 64 FR 10080,
March 1, 1999, and Statement of Policy 2001-1, 66
FR 53052, October 18, 2001.
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rulemaking to remove the current
specific limitations on the amounts
mortgagees presently are allowed to
charge borrowers directly for originating
and closing an FHA loan. The FHA
Commissioner would retain authority to
set limits on the amount of any fees that
mortgagees charge borrowers directly for
obtaining an FHA loan.

The proposed rule would also permit
other government program charges to be
disclosed on the blank lines in Section
800 of the HUD-1/1A.

G. Modification of the HUD-1
Settlement Statement

The Proposed Rule. The current
HUD-1/1A Settlement Statements
would be modified to allow the
borrower to easily compare specific
charges at closing with the estimated
charges listed on the GFE. In addition,
an addendum would be added to the
HUD-1/1A that would compare the loan
terms and settlement charges estimated
on the GFE to the final charges on the
HUD-1 and would describe in detail the
loan terms for the specific mortgage loan
and related settlement information. The
settlement agent would be required to
read the addendum aloud to the
borrower at settlement and provide a
copy of it at settlement.

Discussion. As recommended at the
2005 RESPA Roundtables, HUD is today
proposing to modify the HUD-1/1A
form to make it comparable to the GFE.
The HUD-1 is well accepted as a listing
of settlement service charges by
industry and consumers alike. However,
there is a risk that if a borrower cannot
easily compare the estimated charges
listed on the GFE with the settlement
charges listed on the HUD-1/1A, a
settlement service provider could
deviate from the prices listed on the
GFE and the borrower would not realize
such deviation prior to closing. Thus,
borrowers would not be able to fully
realize the financial savings that will
result from comprehensive RESPA
reform. Many participants at the RESPA
Reform Roundtables recommended that
in order to ensure the maximum cost
savings to borrowers, the GFE and the
HUD-1 should be easily comparable so
that borrowers will be able to compare
the estimated costs with the actual costs
at closing. While some participants
recommended that a new GFE be
designed to correspond to the HUD-1,
others recommended that the HUD-1 be
redesigned to correspond to a new GFE
that includes major cost categories.

HUD recognizes that the HUD-1/1A
forms are the most widely used and
accepted forms in the mortgage industry
and does not undertake changes to these
forms lightly. However, because HUD

believes that the GFE and the HUD-1
should be easily comparable, today’s
proposal sets forth changes to the HUD—
1/1A that will allow borrowers to easily
compare the figures on the GFE to the
final charges at settlement. The
proposed changes facilitate comparison
of the two documents by inserting, on
the relevant lines of the HUD-1/1A, a
reference to the corresponding block on
the GFE. With such changes, a borrower
would be able to easily compare a figure
in a particular column on the HUD-1/
1A with the corresponding figure on the
GFE. In addition, creating new labels for
lines, showing totals while still
permitting disclosure of details so long
as not shown in either column or paid
outside closing (POC), and leaving blank
lines allows the HUD-1 to still function
as an effective settlement document.

The instructions for completing the
HUD-1 will clarify the extent to which
charges for individual services must be
itemized. In general, the HUD-1 must
separately itemize every service
provided by a third party (i.e., other
than the loan originator) to show the
name of the party ultimately receiving
the payment, along with the total
amount received. However, services
connected to the origination of the loan
must not be separately itemized, even if
a loan originator uses a third party to
perform those services. For example,
charges for document handling or
processing should not be separately
itemized, but instead should be
included in the loan originator’s own
charge, since those types of services are
ordinarily performed by the loan
originator itself. Today’s proposed rule
adds a definition of “origination
services” to clarify the types of services
that may not be separately itemized on
the HUD-1.

The instructions for completing the
HUD-1 also clarify the extent to which
charges for title services must be
itemized. In general, the HUD-1 must
separately identify each service provider
that is performing title services, along
with the total amount received. If a
party other than the title company listed
on line 1101 of the HUD-1 provides
services that are separate from providing
title insurance, such as attorney and
settlement or escrow agent services, the
title company should separately itemize
those services with the total amount
paid to that provider, to the left of the
columns. However, charges for services
defined as “primary title services” such
as abstract, binder, copying, document
handling, or notary fees, should not be
separately itemized on the HUD-1, even
if a party other than the title company
listed on line 1101 of the HUD-1
provides those services.

Today’s proposed GFE distinguishes
between those settlement costs
attributable to the loan originator and
charges for all other settlement services.
However, Section 800 of the current
HUD-1/1A forms combines loan
originator costs and some third party
costs under the same heading (“Items
Payable in Connection with Loan”). In
order to facilitate comparison between
the GFE and the HUD-1/1A for this
section, the proposed HUD-1 replaces
the existing line descriptions on the
current HUD-1/1A with the relevant
headings from the GFE. Thus, Line 801
on the proposed HUD-1 lists “Our
service charge (from GFE #1)” to refer
back to Block 1 on the GFE. In lieu of
the “Loan discount” terminology on the
current Line 802 of the HUD-1/1A, the
proposed Line 802 includes “Your
charge or credit for the specific interest
rate chosen (from GFE #2)” to refer back
to Block 2 on the GFE. Line 803 of the
proposed HUD-1/1A lists “Your
Adjusted Origination Charges (from GFE
Block A)” and corresponds to GFE
Block A. Lines 804 to 807 on the
proposed HUD-1/1A for appraisal fee,
credit report, tax service, and flood
certification include notations
indicating that the charges are listed in
Block 3 on the GFE (required services
selected by the loan originator). The
dollar value showing up in GFE Block
A can show up as POC, in the
borrower’s column, or in the seller’s
column. On line 803, the sum of the
figures labeled as POC, in the borrower’s
column and in the seller’s column
should be compared to the figure in GFE
Block A. The figures on Blocks 1 and 2
of the GFE must not show up in either
column or as POC in order to avoid
double-counting.

For Section 900, “Items Required by
Lender to be Paid in Advance,” Line
901 of the proposed HUD-1/1A lists
“Daily Interest Charges (from GFE #8)”;
Line 902 lists “Mortgage insurance
premium (from GFE #3 or #5);”” and
Line 903 lists “Homeowner’s insurance
(from GFE #9).”

For Section 1000, ‘“Reserves
Deposited with Lender,” the proposed
HUD-1/1A inserts Line 1001 “Reserves
or escrow (from GFE #7)” and then
renumbers the current lines. For Section
1100, “Title Charges,” the proposed
form inserts Line 1101 “Title services
and lender’s title insurance (from GFE
#4)” and then renumbers the current
lines. Line 1110 lists “Optional owner’s
title insurance (from GFE #10).”

For Section 1200 “Government
Recording and Transfer Charges,” the
proposed HUD-1/1A inserts Line 1201,
“Government Recording and Transfer
Charges (from GFE #6)” and renumbers
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current lines. For Section 1300
“Additional Settlement Charges,” Line
1301 includes “Survey (from GFE
#5)”and Line 1302 “Pest inspection
(from GFE #5).”

The figures from Blocks 3 and 5 on
the GFE are broken out and listed
individually on the HUD-1 in the
columns or as POC. The totals are not
listed as POC or in the columns to avoid
double-counting.

All items on the HUD-1/1A that
correspond to an item on the GFE are
made to stand out by using a different
font from the other text on the HUD-1,
such as by bolding the text or using
italics, so it is easier for the borrower to
find these numbers when comparing the
forms.

Addendum to the HUD-1/1A,
“Closing Script.” In addition to the
proposed changes to the HUD-1/1A
discussed above, HUD is proposing an
addendum to the HUD-1 that would be
provided to the borrower at closing. The
loan originator would transmit to the
settlement agent all information
necessary to complete the prescribed
addendum to the HUD-1/1A settlement
form, referred to as the “closing script.”
The addendum would be prepared by
the settlement agent and would have to
accurately reflect the loan documents
and related settlement information
provided by the lender. The settlement
agent would be required to read the
addendum aloud to the borrower at
settlement. The addendum would
compare the loan terms and settlement
charges estimated on the GFE with those
on the HUD-1 and would describe in
detail the loan terms for the specific
mortgage loan as stated in the mortgage
note, and related settlement
information. The length of the
addendum would vary depending on
the specifics of the borrower’s loan.

HUD is proposing the addendum to
address the frequent complaints it
receives from borrowers that the costs
quoted at the GFE stage varied
considerably from the costs imposed at
settlement. In addition, HUD continues
to receive complaints from borrowers
indicating that they were unaware or
unsure of the terms of the loan provided
at settlement. HUD believes that by
making borrowers aware of their loan
terms at the settlement, many problems
after settlement can be avoided.

HUD believes that greater borrower
awareness and understanding of the
settlement charges will help prevent the
imposition of charges at settlement that
were not included at the GFE stage. By
reviewing each charge with the
borrower at settlement, the closing agent
will be able to highlight those charges
that may have changed between the GFE

stage and the settlement. In this fashion,
the borrower will be able to more easily
question any charges at the settlement,
rather than after the settlement, when it
becomes more difficult to address the
issue or provide borrower satisfaction.
HUD believes that the addendum to the
HUD-1 complements the proposed GFE
by apprising the borrower as to whether
the tolerances imposed by the proposed
GFE have been met, thereby minimizing
post-settlement questions as to any cost
variances between the GFE and the
HUD-1.

With respect to issues arising from the
loan provided at settlement, the most
frequent complaints stem from the
following: The interest rate for the loan
the borrower received was not the
interest rate applied for; the borrower
applied for a fixed rate loan but received
an adjustable rate loan at settlement;
and the closing documents were not
explained to the borrower, leaving the
borrower unaware or unsure of
important loan information. In addition,
HUD is aware that in many cases,
borrowers are unaware of or confused
by certain loan terms. This problem has
become more acute with the rise of non-
traditional mortgages. For example,
many borrowers do not have a solid
understanding of negative amortization
or are unaware of the potential for
negative amortization. For borrowers
with adjustable rate loans, many do not
understand the maximum amount their
monthly mortgage payment could reach
when the interest rate adjusts. In
addition, many borrowers are unaware
of the prepayment penalty in their loan
until they try to refinance.

To address these issues, today’s
proposed rule would require the
settlement agent or other person
conducting the settlement to read the
closing script document aloud to the
borrower and explain: (1) The
comparison between the loan terms and
the settlement charges listed on the
HUD-1/1A settlement form with the
estimate of charges listed on the GFE;
(2) whether or not the tolerances have
been met; and (3) the loan terms, as
contained in the mortgage note and
related settlement information. Any
inconsistencies between the mortgage
note, between related settlement
information and the GFE, and between
the HUD-1/1A settlement charges and
the GFE would have to be disclosed and
explained to the borrower. The
proposed rule would also require that
the closing script addendum be
delivered to the borrower as part of the
HUD-1/1A at the closing. Upon request
of the borrower, the HUD-1/1A and the
closing script addendum would have to
be made available for review by the

borrower 24 hours prior to the
settlement, in accordance with 24 CFR
3500.10.

The instructions to the preparer of the
closing script are included in Appendix
A to the rule. Examples of closing
scripts are also provided in Appendix A
to the rule. All instructions for
completing the closing script are
proposed to be codified with the rule at
the final rule stage.

Enforcement. The Proposed Rule. The
proposed rule provides that failure to
complete the HUD-1 in accordance with
the regulations constitutes a violation of
Section 4 of RESPA.

H. Permissibility of Average Cost Pricing
and Negotiated Discounts

The Proposed Rule. The proposed
rule would recognize pricing
mechanisms that result in greater
competition and lower costs to
consumers, specifically average cost
pricing and some discounts among
settlement service providers, including
volume-based discounts. The proposed
rule would amend 24 CFR 3500.8 and
would explain that charges for third
party services may be calculated using
average cost pricing mechanisms based
on appropriate methods established by
HUD. These mechanisms would also
accommodate certain volume-based
discounts. Although the third party
charge on any one loan may be higher
than the average, the third party charge
on another loan may be lower, provided
that borrowers are being charged no
more than the average price actually
received by the third parties during the
period on which the average price is
computed. The proposed rule would
allow loan originators to disclose on the
HUD-1 an average cost price in
accordance with one of several specific
methods. The proposed rule would also
amend 24 CFR 3500.14(d) and the
definition of “thing of value” to clarify
that it is permissible for settlement
service providers to negotiate discounts
in the prices for settlement services, so
long as the borrower is not charged
more than the discounted price. The
practice of negotiating discounts in
prices—whether among settlement
service providers, such as with volume-
based discounts, or by a settlement
service provider on behalf of
consumers—can serve to reduce prices
to consumers.

Discussion. In this proposed rule,
HUD is seeking to facilitate pricing
arrangements that will benefit
consumers. HUD has determined that in
the evolving marketplace, certain loan
originators and third party settlement
service providers may wish to adopt
average cost pricing and to offer
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discounts, including volume-based
discounts. HUD welcomes comment on
these and any other pricing techniques
that may result in greater competition
and lower costs to consumers and that
are consistent with the purposes of
RESPA.

Congress authorized the Secretary,
pursuant to Section 19(a) of RESPA, to
prescribe such rules and regulations and
to make such interpretations as may be
necessary to achieve the purposes of
RESPA. In enacting RESPA, Congress
found that reforms in the real estate
settlement process were needed to
protect consumers from the
unnecessarily high settlement charges
that had evolved in some areas of the
country. Congress explained the
purpose of RESPA as being to effect
changes in the residential settlement
process that will result “in more
effective advance disclosure to home
buyers and sellers of settlement costs”
and “the elimination of kickbacks or
referral fees that tend to increase
unnecessarily the costs of certain
settlement services.”

Congress sought to achieve its
purposes through both prohibitions on
conduct and better consumer
disclosures. The Senate Committee
Report on S.3164, the bill that was
eventually enacted as RESPA, noted that
the Committee on Housing, Banking,
and Urban Affairs recommended an
approach to the problems of settlement
costs that would regulate the underlying
business relationships and procedures
of which the costs are a function, rather
than regulating closing costs directly.
(See S Rep. 93-866, at 3 (1974).)
Through the prohibitions against
kickbacks and unearned fees in Section
8 and the escrow account requirements
in Section 10, the Senate Committee
was aiming to ensure that the costs of
buying a home would not be
‘““unreasonably or unnecessarily
inflated” (Id). In fact, the Committee
expected that advance disclosure of
settlement charges would reduce or
eliminate many ‘“‘unnecessary or
unreasonably high settlement charges”
(Id).

Section 4(a) of RESPA authorizes the
Secretary to prescribe the primary
disclosure document for settlement, the
Uniform Settlement Statement,
generally known as the HUD-1 (or
HUD-1A) Settlement Statement. This
standard form is used at settlement to
disclose all charges imposed on the
borrower and the seller. Section 4 is
silent, however, on how such charges
are calculated. Congress expressly
encouraged flexibility on the
application of at least some of the
Section 4 requirements relating to the

HUD-1 Settlement Statement, by
allowing for the deletion from the form
of items that are not required by local
custom.

In Section 5(c) of RESPA, Congress
required that the lender provide to the
borrower “‘a good faith estimate of the
amount or range of charges” that the
borrower is likely to incur at settlement.
Section 5, like Section 4, is silent on
how such charges are to be calculated.
This GFE of charges is to be included
with a special information booklet that
contains information about the
homebuying and home finance process.
Section 5(b)(1) of RESPA requires that
the booklet include ““a description and
explanation of the nature and purpose
of each cost incident to a real estate
settlement,” but does not require that
each charge be calculated on a per-
transaction cost basis. Section 8(c) of
RESPA is evidence of the approach that
regulates the underlying business
relationships and procedures, in that it
exempts specific kinds of business
payments from being found to violate
RESPA'’s prohibitions on kickbacks,
referral fees, and unearned fees. Section
8(c)(1) establishes exemptions for
payments between title companies and
their agents, between lenders and their
agents, and to attorneys, for services
actually performed. Similar exemptions
are established in subsections (c)(3) and
(c)(4) for payments between real estate
brokers and their agents, and among
affiliated businesses. In section 8(c)(2),
Congress permits settlement service
providers to be compensated ‘‘for goods
or facilities actually furnished [and] for
services actually performed,” without
requiring a particular, regimented
pricing structure.

Section 8(c)(5) of RESPA gives the
Secretary discretion to permit “such
other payments or classes of payments
* * * as are specified in regulations
prescribed by the Secretary, after
consultation with [other Federal
officials and entities].” Through this
section and section 19, the Secretary has
been given broad regulatory authority to
address changes in the real estate
marketplace under RESPA.

HUD’s current regulations
implementing RESPA have sometimes
been cited as obstacles to consumer-
friendly business practices, however.
Discussions at the RESPA Reform
Roundtables during 2005 and additional
comments from both industry
representatives and consumer advocates
have suggested the need for greater
competition among settlement service
providers. In light of these suggestions,
the Secretary has determined that, in
HUD’s implementation of RESPA, there
should be greater flexibility for cost

pricing formulas that bring more
innovation and increased price
competition to the settlement process.
HUD proposes to recognize in the
regulations that innovative approaches
such as average cost pricing and certain
discounts, including volume-based
discounts, may serve to lower
settlement costs to consumers without
violating the statutory requirements of
RESPA.

The practices of negotiating price
reductions—whether among settlement
service providers or by an individual
settlement service provider on behalf of
consumers—can serve to reduce prices
to consumers. Such arrangements are
not contrary to the purposes of RESPA
and do not violate section 8 when any
and all pricing benefits are passed on to
consumers. Accordingly, in today’s
proposed rule, HUD is amending the
definition of “thing of value” set forth
in 24 CFR 3500.14(d) to exclude
discounts negotiated by settlement
service providers based on negotiated
pricing arrangements, provided that no
more than the reduced price is charged
to the borrower and disclosed on the
HUD-1/1A.

In the 2002 proposed rulemaking, in
the context of loan originators being
subject to tolerances for their GFE
estimates of settlement service charges,
HUD recognized that:

[TThe new GFE’s tighter requirements on
estimated third party charges may cause
many loan originators not already doing so to
seek to establish pricing arrangements with
specific third party settlement service
providers in advance, in order both to ensure
they are able to meet the tolerances and to
ensure lower prices for their customers. As
part of negotiations for such arrangements,
many originators, particularly those with a
substantial volume of business, may seek
prices from third party providers that are
lower than those providers offer on a retail
basis. However, because Section 8 of RESPA
broadly prohibits providing a “thing of
value,” which is specifically defined to
include discounts, in exchange for the
referral of business, many loan originators
have been reluctant to openly seek such
pricing benefits, even where any such
discount in the price is passed on to the
borrower. HUD believes that the fundamental
purpose of RESPA is to lower settlement
costs to borrowers, and it is therefore
contrary to the law’s objectives to interpret
the anti-referral fee provisions of Section 8 to
prohibit one settlement service provider from
using its market power to negotiate
discounted prices, as long as the entire
discounted price negotiated by the originator
is charged to the borrower and reported as
part of the total charge. * * *

67 FR 49134, 49151 (July 29, 2002).
Lender comments on the 2002

Proposed Rule and discussions during
the RESPA Reform Roundtables in 2005
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continued to cite a need for a complete
exemption from section 8 before lenders
could use pricing models that would
allow them to introduce more price
competition in the marketplace. These
comments were primarily in the context
of the mortgage packaging proposal,
however, and in 2002 HUD had
proposed a “‘safe harbor” or section 8
exemption in that context. In advance of
that proposal, HUD had determined that
in order to fully develop the potential to
reduce closing costs, loan originators
would be able to seek discounts,
including volume-based discounts, and
to utilize average cost pricing. Today’s
proposed rule relies on adapting the
GFE requirements to broaden the
mortgage lending and settlement
services marketplace, without a need for
specific packaging proscriptions and
requirements or a section 8 exemption.

HUD believes that no such exemption
is necessary in order to permit average
cost pricing and discounting, including
volume-based discounts. Rather, HUD
has determined that RESPA provides
enough flexibility to permit a variety of
approaches to fee calculations, so long
as they do not unnecessarily increase
fees charged to consumers. During the
2005 RESPA Roundtables, some loan
originators and third party settlement
service providers also took the position
that neither a full section 8 exemption
nor formal authority for packaging is
needed. These providers believed that
development of different pricing
mechanisms and some discounts could
promote market innovation and
increased price competition.

In this rule, the Secretary is proposing
to use the authority under section 19(a)
of RESPA to permit pricing techniques
using average cost pricing and certain
discounts, consistent with RESPA’s GFE
and settlement statement requirements,
and with section 8. HUD believes that
consumers will ultimately benefit from
negotiated pricing among and by
settlement service providers. This
proposed rule seeks to lower consumer
costs by permitting settlement service
providers who procure, or who help
consumers to obtain, third party
settlement services, to negotiate the
pricing of those services by the third
party provider. By using average cost
pricing, settlement service providers
could avoid having to track individual
prices paid for third party services on a
transaction-by-transaction basis, thereby
lowering administrative costs that
would be passed on to consumers.

The proposed rule would make clear
that where average cost pricing is used,
the evaluation of prices of third party
services should focus on all of the loan
originator’s transactions together, rather

than viewing each transaction
separately. An individual borrower
might be charged more or less than the
actual amount paid for that service in an
individual transaction, provided that
borrowers are being charged no more
than the average price actually received
by third parties during the period in
which the average price is computed.

The proposed rule sets forth two
specific methods that loan originators
may use to calculate an average price for
a particular settlement service. The loan
originator would designate a recent 6-
month period as the “averaging period”
for purposes of calculating the average
price. The same average price must then
be used in every transaction in that class
of transactions for which a GFE is
provided following the averaging period
until a new averaging period is
established. The average price would be
calculated either as: (1) The actual
average price for the settlement service
during the averaging period; or (2) a
projected average under a tiered pricing
contract, based on the number of
transactions that actually closed during
the recent averaging period. If a loan
originator uses one of these methods to
calculate the average price for a
settlement service, HUD will deem the
loan originator to have complied with
the requirements of the rule.

HUD welcomes comments on its
proposed methods for calculating
average cost prices and on any
alternative methods that should be
permitted. Specifically, HUD welcomes
comments on how to define “class of
transactions.” For example, “class of
transactions” could be defined by loan
type, or loan-to-value ratio. HUD is also
interested in suggestions on alternative
average cost pricing methods and other
pricing methods that benefit consumers
and are based on factors that would lead
to charges to the consumer (and the
disclosure of such charges) that are
easily calculated, verified, and enforced,
but difficult to manipulate in an abusive
manner. Such factors could include, for
example:

(a) Experience over a period of time
that is longer or shorter than that
currently provided in the proposed rule;

(b) Prices for the service among the
usual third party providers upon which
the lender or other settlement service
usually relies;

(c) General industry practices; and

(d) A reasonable projection of future
costs.

Finally, with regard to any pricing
method used by a settlement service
provider, if a violation of section 8 of
RESPA is alleged and an investigation
ensues, the proposed rule would place
the burden on the targeted settlement

service provider to demonstrate
compliance with a permissible pricing
method through the production of
relevant records.

I. Changes To Strengthen Prohibition
Against Requiring the Use of Affiliates

The Proposed Rule. The proposed
rule would change the definition of
“required use” in § 3500.2, so that
consumers would be more likely to shop
for the homes and home features, and
the loans and other settlement services,
that are best for them, free from the
influence of disingenuous referral
arrangements. HUD intends the rule to
establish that, in a real estate transaction
covered by RESPA, incentives that
consumers may want to accept and
disincentives that consumers may want
to avoid should be analyzed similarly
for compliance with RESPA.

This change would make it clear that
HUD views economic disincentives that
a consumer can avoid only by
purchasing a settlement service from
particular providers or businesses to
which the consumer has been referred
to be potentially as problematic under
RESPA as are economic incentives that
are contingent on the consumer’s choice
of a particular settlement service
provider. In particular, the change
proposed today may affect the analysis
under section 8(a) of disincentives that
are avoided only by using an affiliated
settlement service provider. The change
may also affect sellers who use
disincentives to influence a borrower’s
choice of a particular title company.

Consumer business captured through
economic incentive or disincentive
arrangements can raise questions about
violations of section 8(a) of RESPA. The
change proposed today may eliminate
the argument by affiliated businesses
that there is no “required use” that
prevents them from invoking the
affiliated business exemption to section
8 violations that involve consumer
incentives and disincentives. The
modifications in the proposed rule are
not intended to prevent discounts that
are beneficial to consumers, however.
The revised definition states that the
offering by a settlement service provider
of an optional package or a combination
of bona fide settlement services to a
borrower at a total price lower than the
sum of the prices of the individual
settlement services would not constitute
a “required use.” By separate
amendment to § 3500.14(d), such
arrangements are defined as not being a
thing of value, and so would not be in
violation of the referral prohibitions in
section 8(a) of RESPA.

The proposed revision to the
“required use” definition would
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continue to apply in two sections of the
regulations: The affiliated business
exemption in § 3500.15, and the
prohibition on the seller requiring the
buyer to purchase title insurance from a
particular company in § 3500.16.
However, as part of the proposed
amendment of § 3500.7, and in light of
other changes that would be made by
this proposed rule, the term “required
use” would no longer apply as it does
currently in § 3500.7(e).

Discussion. Section 8(a) of RESPA
prohibits persons from giving or
receiving a thing of value, pursuant to
an agreement for the referral of business
incident to a settlement service in a
covered transaction. RESPA was
amended in 1983 to allow businesses to
make referrals to affiliated businesses,
however, and to receive a benefit from
their ownership interest in the affiliated
businesses, so long as three conditions
are met (see section 8(c)(4)).32 One of
the three conditions is that affiliated
businesses may not require consumers
to use any particular provider of
settlement services. The term “‘required
use” is currently defined in § 3500.2 of
HUD’s regulations to mean a situation in
which a person must use a particular
provider of a settlement service in order
to have access to some distinct service
or property. In addition, the term
appears in section 9 of RESPA 33, and in
§§ 3500.7(e), 3500.14(f), 3500.15(b)(2),
and 3500.16 of HUD’s implementing
regulations.

HUD believes that some businesses
have used the affiliated business
arrangement exception in section 8 of
RESPA to steer consumers to affiliated
settlement service providers that may
not provide the best mortgage products
or settlement services for those
consumers. A number of such
complaints stem from builders, who are
in a position to refer settlement service
business, that use incentives or
penalties to steer consumers to the
builders’ affiliated mortgage and title
companies. Consumers have frequently
contacted HUD to express concerns and
register complaints about these

32 Section 8(c)(4) (12 U.S.C. 2607(c)(4)) of RESPA
states in part that “Nothing in this section shall be
construed as prohibiting * * * affiliated business
arrangements so long as (A) a disclosure is made
of the existence of such an arrangement to the
person being referred * * *, (B) such person is not
required to use any particular provider of
settlement services, and (C) the only thing of value
that is received from the arrangement, other than
the payments permitted under this subsection, is a
return on the ownership interest * * *.”

33 Section 9 states in part that “[n]o seller of
property * * * shall require directly or indirectly,
as a condition to selling the property, that title
insurance covering the property be purchased by
the buyer from any particular title company.”

practices, which usually fall into one of
two categories.

First, consumers complain that the
cost to the builders of incentives and
discounts related to the homes
themselves have been built into the
sales price of the homes, so that they are
not true incentives and discounts, but
are penalties (i.e., higher sales prices)
that are imposed if the consumer
chooses an unaffiliated settlement
service provider. Second, consumers
complain that the rates and fees charged
by builders’ affiliated settlement service
providers are higher than what would
be charged by unaffiliated settlement
service providers. In both of these cases,
consumers may be confused about the
value of the “deal,” and may forego
shopping for lower rates and fees
offered by unaffiliated settlement
service providers.

For example, HUD has recently
received complaints such as:

¢ A buyer was offered a $22,000 discount
on the price of a home for using the builder’s
affiliated lender, but the interest rate offered
by the lender was 2 point higher than the
market rate, and the origination fee charged
by the affiliated lender was higher.

¢ A buyer would be required to make a
higher earnest money deposit and would lose
a $2,000 “closing incentive” if the buyer did
not use the builder’s affiliated lender.

e A builder promised a $3,000 incentive
on the purchase price and $6,000 toward
closing costs if the buyer used the builder’s
affiliated lender, which charged an interest
rate that was 1 percent higher than the
market rate and additional fees.

The effect of the change made by the
proposed rule in the definition of
“required use” is not limited to builders
and their affiliated settlement service
providers. Any businesses that are
either clearly affiliated because of their
company structures, or that would be
deemed to be in an “affiliated business
arrangement” under RESPA’s
definitions of that term and the related
term of “associate,” should be aware of
the change in the definition of “‘required
use” in this proposed rule. This change
could affect the applicability of the
affiliated business requirements to those
businesses.

Further, the definition applies to all
sellers of property in RESPA covered
transactions, for purposes of the
prohibitions in section 9 of RESPA
against requiring directly or indirectly
that buyers purchase title insurance
from any particular title company.

HUD is requesting comments on
whether the proposed change in the
definition of “required use” will better
serve the purposes of RESPA and
whether further improvements could be
made in the definition to accomplish

the intent of both the affiliated business
exemption in section 8 and the
prohibition in section 9 on the required
use of a title company.

J. Technical Amendments to Current
RESPA Regulations

The Proposed Rule. The proposed
rule would update the current RESPA
regulations concerning the provision of
the mortgage servicing disclosure
statement within 3 days of an
application for a mortgage loan, to
ensure consistency with current
statutory requirements. In addition, the
proposed rule would update the current
escrow regulations, by removing
outdated provisions.

Specifically, the proposed rule would
amend current § 3500.21 to conform to
the Economic Growth and Regulatory
Paperwork Reduction Act of 1996 (Title
II of the Omnibus Consolidated
Appropriations Act, 1997) (Pub. L. 104—
208) (the Act). Section 2103(a) of the
Act amended section 6(a) of RESPA to
eliminate the requirement that
applicants for federally related mortgage
loans be provided a disclosure
describing the lender’s historical
practice regarding the sale or transfer of
servicing rights, and the requirement
that loan applications contain signed
statements from applicants
acknowledging that they have read and
understood the disclosure provided.

On May 9, 1997, the Department
published a proposed rule (62 FR
25740) designed in part to modify
HUD’s existing RESPA regulations
concerning the disclosure to mortgage
borrowers of information pertaining to
the lender’s practices regarding the
transfer or sale of servicing rights
(RESPA section 6(a)), in order to make
the regulations consistent with 1996
statutory amendments effected by the
Economic Growth and Regulatory
Paperwork Reduction Act. The
Department received numerous
comments on the proposed rule, and the
comments were generally favorable.
However, the Department never
finalized that proposed rule. Due to the
amount of time that has passed since the
first proposed rule, today’s proposed
rule seeks comment on changes to
conform the transfer of servicing
disclosure requirements to the current
statutory requirements.

In addition, the proposed rule would
make changes to current § 3500.17 to
eliminate the phase-in period for
aggregate accounting for escrow
accounts. The phase-in period was a
transitional provision that expired on
October 27, 1997. All servicers are
currently required to use the aggregate
accounting method. Today’s proposed
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rule would clarify this by eliminating
provisions from § 3500.17 that relate
only to the alternate accounting
methods that were permitted during the
phase-in period.

K. ESIGN Applicability to RESPA
Disclosures

The Proposed Rule. The proposed
rule would amend HUD’s RESPA rules
to explicitly recognize the current
statutory applicability of the Electronic
Signatures in Global and National
Commerce Act (ESIGN), 15 U.S.C. 7001—
7031, to RESPA. This amendment is
intended to make clear that all RESPA
disclosures may be provided to
consumers in electronic form, so long as
the consumer consents to receive such
disclosures in electronic form and the
other specific conditions of ESIGN are
met. This recognition of the
applicability of ESIGN to RESPA would
also make clear that all documents
required to be retained under RESPA
may be retained in electronic format, so
long as the ESIGN requirements for
document retention are met.

V. Questions for Commenters

HUD welcomes comments on all
aspects of the proposal. In addition,
HUD specifically requests comment on
the following issues:

1. Whether a 12-month
implementation period for the GFE is
appropriate. (Section IV.D.)

2. The proposed GFE, as well as the
proposed HUD-1/1A Settlement
Statement Forms.

3. Possible additional ways to
increase consumer understanding of
adjustable rate mortgages.

4. Whether the proposed requirements
for completing and delivering the
Addendum to the HUD-1/1A, including
the mandatory reading of the Closing

Script by the party conducting the
closing to the borrower(s), are the best
methods for assuring that borrower(s)
understand their loan terms and the
differences between the GFE and the
HUD-1/1A.

5. Whether a provision should be
added to the RESPA regulations
allowing a loan originator, for a limited
time after closing, to address the failure
to comply with tolerances under the
proposed GFE requirements, and if so,
how should such a provision be
structured? (Section IV.E. 10) Would
such a provision be useful, and if so,
what would be the appropriate time
frame for finding and refunding excess
charges? Could such a provision be
abused, and therefore harmful to
consumers? Would the ability of
prosecutors to exercise enforcement
discretion obviate the need for such a
provision?

6. Proposed methods for calculating
average cost prices and on any
alternative methods that should be
permitted. (Section IV.H.) Specifically,
how to define “class of transactions.”
Comments are also invited on
alternative average cost pricing methods
and other pricing methods that benefit
consumers and are based on factors that
would lead to charges to the consumer
and disclosure of such charges that are
easily calculated, verified, and enforced,
but difficult to manipulate in an abusive
manner. Such factors could include:

(a) Experience over a period of time
that is longer or shorter than that
currently provided in the proposed rule;

(b) Prices for the service among the
usual third party providers upon which
the lender or other settlement service
usually relies;

(c) General industry practices; and

(d) A reasonable projection of future
costs.

7. Whether the proposed change in
the definition of “required use” will
better serve the purposes of RESPA and
whether further improvements could be
made in the definition to accomplish
the intent of both the affiliated business
exemption in section 8 and the
prohibition in section 9 on the required
use of a title company. (Section IV.1.)

8. With respect to the revised
definition of “Good Faith Estimate” set
forth in the proposed rule language at 24
CFR 3500.2, is the standard set forth
sufficient to ensure that good faith
estimates will be filled out consistently
by all loan originators in a particular
community?

9. Should the Section 6 disclosure on
transfer of servicing that is required
under RESPA be included on the GFE?

10. Should a loan originator be
required to include a “no cost loan” on
the trade-off chart on page 3 of the GFE
as one of the alternative loans if it is not
the loan for which the GFE is written?

VI. Findings and Certifications
The Paperwork Reduction Act
Information Collection Requirements

The information collection
requirements contained in this proposed
rule have been submitted to the Office
of Management and Budget (OMB)
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520). In
accordance with the Paperwork
Reduction Act, an agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information, unless the collection
displays a currently valid OMB control
number.

The burden of the information
collections in this proposed rule is
estimated as follows:

REPORTING AND RECORDKEEPING BURDEN

; ; Number of Fre n f R n Burden hour | Annual burden

Information collection resupogger?ts r?eqsl:)%ncs):eo pgfg%nien? peur ?gspogls‘e uh%ubrg de Hourly cost Annual cost
GFE/Information Book-

let oo 50,000 425 21,250,000 0.17 5,3,612,500 $31.14 | $112,493,250
Servicing Disclosure ... 0 0 0 0 0 0 0
Transfer Disclosure ...... 20,000 3,000 60,000,000 0.03 1,800,000 10.00 18,000,000
HUD-1 or HUD-1A and

Closing Script 20,000 625 12,500,000 0.58 7,250,000 33.74 244,615,000
Initial Escrow ....... 2,000 4,875 9,750,000 0.08 780,000 *0.00 0
Annual Escrow 2,000 21,100 42,200,000 0.08 3,376,000 *20.00 67,520,000
Voluntary Escrow Ac-

count Payments ........ 2,000 600 1,200,000 0.08 99,600 20.00 1,920,000
ABA e 10,000 269 2,689,500 0.10 268,950 20.00 5,379,000

TOtalS eveiirieiiiies | e | e 149,589,500 | ..ccevvverviieriene 17,183,450 | oo $449,927,250




Federal Register/Vol. 73, No. 51/Friday, March 14, 2008 /Proposed Rules

14055

In accordance with 5 CFR
1320.8(d)(1), HUD is soliciting
comments from members of the public
and affected agencies concerning this
collection of information to:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

(2) Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information;

(3) Enhance the quality, utility, and
clarity of the information to be
collected; and

(4) Minimize the burden of the
collection of information on those who
are to respond; including through the
use of appropriate automated collection
techniques or other forms of information
technology, e.g., permitting electronic
submission of responses.

Interested persons are invited to
submit comments regarding the
information collection requirements in
this rule. Under the provisions of 5 CFR
part 1320, OMB is required to make a
decision concerning this collection of
information between 30 and 60 days
after today’s publication date. Therefore,
a comment on the information
collection requirements is best assured
of having its full effect if OMB receives
the comment within 30 days of today’s
publication. Comments must refer to the
proposal by name and docket number
(FR—5180) and must be sent to: HUD
Desk Officer, Office of Management and
Budget, New Executive Office Building,
Washington, DC 20503, Fax number:
(202) 395-6947 and Reports Liaison
Officer, Office of Housing—Federal
Housing Commissioner, Department of
Housing and Urban Development, 451
Seventh Street, SW., Room 9136,
Washington, DC 20410-8000.

Environmental Impact

A Finding of No Significant Impact
with respect to the environment has
been made in accordance with HUD
regulations at 24 CFR part 50, which
implement section 102(2)(C) of the
National Environmental Policy Act of
1969 (42 U.S.C. 4332(2)(C)). The
Finding of No Significant Impact is
available for public inspection between
the hours of 8 a.m. and 5 p.m. weekdays
in the Regulations Division, Office of
General Counsel, U.S. Department of
Housing and Urban Development, 451
Seventh Street, SW., Room 10276,
Washington, DC 20410-0500. Due to
security measures at the HUD
Headquarters building, an advance
appointment to review the public
comments must be scheduled by calling

the Regulations Division at (202) 402—
3055 (this is not a toll-free number).
Individuals with speech or hearing
impairments may access this number
via TTY by calling the toll-free Federal
Information Relay Service at (800) 877—
8339.

Executive Order 12866, Regulatory
Planning and Review

OMB reviewed this proposed rule
under Executive Order 12866 (entitled
“Regulatory Planning and Review”’),
which the President issued on
September 30, 1993. This rule was
determined economically significant
under the executive order. Any changes
made to the proposed rule subsequent to
its submission to OMB are identified in
the docket file, which is available for
public inspection in the Regulations
Division, Office of General Counsel,
U.S. Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Room 10276, Washington, DC 20410—
0500. The Initial Economic Analysis
prepared for this rule is available online
at http://www.hud.gov/respa, and for
public inspection in the Regulations
Division. Due to security measures at
the HUD Headquarters building, an
advance appointment to review the
public comments must be scheduled by
calling the Regulations Division at (202)
402-3055 (this is not a toll-free
number). Individuals with speech or
hearing impairments may access this
number through TTY by calling the
Federal Information Relay Service at
(800) 877-8339.

Federalism Impact

This proposed rule does not have
federalism implications and does not
impose substantial direct compliance
costs on state and local governments or
preempt state law within the meaning of
Executive Order 13132 (entitled
“Federalism”’).

Regulatory Flexibility Act

The Secretary, in accordance with the
Regulatory Flexibility Act (5 U.S.C.
605(b)), has reviewed and approved this
proposed rule and has determined that
the rule would have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act.

In accordance with section 603 of the
Regulatory Flexibility Act, an Initial
Regulatory Flexibility Analysis (IRFA)
has been prepared and has been made
part of the Economic Analysis prepared
under Executive Order 12866. The IRFA
portion, however, of the combined
analysis is published as an appendix to
this proposed rule. The IRFA was also

submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for review and comment
on its impact on business.

Unfunded Mandates Reform Act

Title II of the Unfunded Mandates
Reform Act of 1995 (2 U.S.C. 1531—
1538) (UMRA) requires federal agencies
to assess the effects of their regulatory
actions on state, local, and tribal
governments and on the private sector.
This proposed rule does not, within the
meaning of the UMRA, impose any
federal mandates on any state, local, or
tribal governments nor on the private
sector.

Congressional Review of Final Rules

This rule constitutes a “major rule” as
defined in the Congressional Review
Act (5 U.S.C. Chapter 8). At the final
rule stage, this rule will have a 60-day
delayed effective date and be submitted
to the Congress in accordance with the
requirements of the Congressional
Review Act.

List of Subjects
24 CFR Part 203

Hawaiian Natives, Home
improvement, Indians—lands, Loan
programs—housing and community
development, Mortgage insurance,
Reporting and recordkeeping
requirements, Solar energy.

24 CFR Part 3500

Consumer protection, Condominiums,
Housing, Mortgagees, Mortgage
servicing, Reporting, and Recordkeeping
requirements.

For the reasons stated in the
preamble, HUD proposes to amend 24
CFR parts 203 and 3500 as follows:

PART 203 — SINGLE FAMILY
MORTGAGE INSURANCE

1. The authority citation for part 203
continues to read as follows:

Authority: 12 U.S.C. 1709, 1710, 1715b,
17152z-16, and 1715u; 42 U.S.C. 3535(d).

2.1In §203.27, paragraph (a)(2) is
revised to read as follows:

§203.27 Charges, fees, or discounts.

(a)* EE

(2) A charge to compensate the
mortgagee for expenses incurred in
originating and closing the loan,
provided that the Commissioner may
establish limitations on the amount of

any such charge.
* * * * *
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PART 3500—REAL ESTATE
SETTLEMENT PROCEDURES ACT

3. The authority citation for part 3500
continues to read as follows:

Authority: 12 U.S.C. 2601 et seq.; 42 U.S.C.
3535(d).

4. In § 3500.2, paragraph (b) is
amended by removing the definition of
Application; revising the definitions of
Good faith estimate or GFE, Mortgage
broker; and Required use and add, in
alphabetical order, the following new
definitions of Adjustable rate, Balloon
payment, Closing script, Credit or
charge for the specific interest rate
chosen, Good faith estimate applicant
or GFE applicant, Good faith estimate
application or GFE application, Loan
originator, Mortgage application,
Origination service, Prepayment
penalty, Primary title service, Third
party, Tolerance, and Unforeseeable
circumstances to read as follows:

§3500.2 Definitions.

* * * * *

(b) * * *

Adjustable rate has the same meaning
as “‘adjustable rate”” under the Truth in
Lending Act, 15 U.S.C. 1601 et seq.
(“TILA™).

Balloon payment has the same
meaning as ‘“‘balloon payment”” under
the Truth in Lending Act, 15 U.S.C.
1601 et seq. (“TILA”).

* * * * *

Closing script means the disclosure
document prepared for the closing by
the settlement agent, pursuant to
information provided by the loan
originator, that compares the loan terms
and settlement charges estimated on the
GFE with the HUD—1/HUD-1A and that
describes, in detail, the required loan
terms for the specific mortgage loan and
related settlement information. It is an
addendum to the HUD-1/HUD-1A.

Credit or charge for the specific
interest rate chosen means, for a
mortgage broker, the credit or charge for
the specific interest rate chosen is the
difference between the initial loan
amount and the payment to the
mortgage broker (i.e., the sum of the
price paid for the loan by the lender and
any other payments to the mortgage
broker from the lender). When the
amount paid to the mortgage broker
exceeds the initial loan amount, there is
a credit to the borrower and it is entered
as a negative amount in block 2 of the
GFE. When the initial loan amount
exceeds the amount paid to the
mortgage broker, there is a charge to the
borrower and it is entered as a positive
amount in block 2 of the GFE.

* * * * *

Good faith estimate or GFE means an
estimate of settlement charges a
borrower is likely to incur, as a dollar
amount, and related loan information,
based upon common practice and
experience in the locality of the
mortgaged property, provided on the
form prescribed in Appendix C to this
part that is prepared in accordance with
§3500.7 and the Instructions in
Appendix C to this part.

Good faith estimate applicant or GFE
applicant means any prospective
borrower for a federally related
mortgage loan who submits a GFE
application.

Good faith estimate application or
GFE application means a written or oral
submission to a loan originator by a
prospective borrower to obtain a GFE for
a specific loan product. The loan
originator may require the GFE
applicant to provide no more than the
prospective borrower’s name, Social
Security number, property address,
monthly income, the borrower’s best
estimate of the value of the property,
and the mortgage loan amount sought by
the borrower to obtain a GFE. A GFE
application shall either be in writing or
electronically submitted, including a
written record of an oral application, so
that the loan originator can retain a
record of the application. If the
submission does not state or identify a
specific property, the submission is not
a GFE application. The subsequent
addition of an identified property to the
submission converts the submission to a
GFE application. Neither a GFE
application nor an application for a
prequalification is a mortgage
application for a federally related
mortgage under this part.

* * * * *

Loan originator means a lender or
mortgage broker.

* * * * *

Mortgage application means a
submission to a loan originator by a
prospective borrower of such financial
and other information, whether written
or computer-generated, as a loan
originator may require to begin final
underwriting, and such other steps as
are necessary to originate a mortgage
loan for the prospective borrower.

Mortgage broker means a person (not
an employee of a lender) or entity that
renders origination services in a table
funded or intermediary transaction. A
loan correspondent approved under 24
CFR 202.8 for Federal Housing
Administration programs is a mortgage
broker for purposes of this part.

* * * * *

Origination service means any service

involved in the creation of a mortgage

loan, including but not limited to the
taking of loan applications, loan
processing, and the underwriting and
funding of loans, and the processing and
administrative services required to

perform these functions.
* * * * *

Prepayment penalty has the same
meaning as ‘“‘prepayment penalty”
under the Truth in Lending Act, 15
U.S.C. 1601 et seq. (“TILA”).

Primary title service means any
service involved in the provision of title
insurance (lender or owner policy) and
settlement or closing services, including
but not limited to: title examination and
evaluation; preparation and issuance of
title commitment; clearance of
underwriting objections; preparation
and issuance of a title insurance policy
or policies; and the processing and
administrative services required to

perform these functions.
* * * * *

Required use means a situation in
which a borrower’s access to some
distinct service, property, discount,
rebate, or other economic incentive, or
the borrower’s ability to avoid an
economic disincentive or penalty, is
contingent upon the borrower using or
failing to use a referred provider of
settlement services. However, the
offering by a settlement service provider
of an optional combination of bona fide
settlement services to a borrower at a
total price lower than the sum of the
prices of the individual settlement
services does not constitute a required
use.

* * * * *

Third party means a settlement
service provider other than a loan
originator.

* * * * *

Tolerance means the maximum
amount by which the charge for a
category or categories of settlement costs
may exceed the amount of the estimate
for such category or categories on a GFE.

Unforeseeable circumstances means:

(1) Acts of God, war, disaster, or other
emergency making it impossible or
impracticable for the loan originator to
complete the transaction; and

(2) Circumstances that could not be
reasonably foreseen by a loan originator
at the time of GFE application that are
particular to the transaction and that
result in increased costs, such as a
change in the property purchase price,
boundary disputes, the need for a
second appraisal or flood insurance, or
environmental problems. Market
fluctuations by themselves shall not be
considered unforeseeable
circumstances.
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§3500.6 [Amended]

5. Section 3500.6 is amended in
paragraph (a) introductory text by
adding “GFE or a” before “federally
related mortgage loan”, and in
paragraph (a)(1) by adding “GFE” before
the word “application” the first time it
appears.

6. In § 3500.7, the section heading and
paragraphs (a) through (e) are revised;
paragraph (f) is redesignated as
paragraph (g); and new paragraphs (f)
and (h) are added, as follows:

§3500.7 Good faith estimate or GFE.

(a) Lender to provide. (1) Except as
otherwise provided in paragraphs (a),
(b), or (g) of this section, not later than
3 business days after a lender receives
a GFE application from a GFE applicant,
or information sufficient to complete a
GFE application, the lender must
provide the GFE applicant with a GFE.
In the case of dealer loans, the lender
must either provide the GFE or ensure
that the dealer provides the GFE.

(2) The lender must provide the GFE
to the GFE applicant by hand delivery,
by placing it in the mail, or, if the GFE
applicant agrees, by fax, email, or other
electronic means.

(3) The lender is not required to
provide the GFE applicant with a GFE
if, before the end of the 3-business-day
period:

(i) The lender denies the GFE
application of the GFE applicant;

(ii) The lender denies the mortgage
application of the GFE applicant; or

(iii) The applicant withdraws its GFE
application.

(4) The lender is not permitted to
collect, as a condition for providing a
GFE, any fee for an appraisal,
inspection, or other similar service
needed for final underwriting. The
lender may, at its option, collect a fee
limited to the cost of providing the GFE,
including the cost of an initial credit
report.

(b) Mortgage broker to provide. (1)
Except as otherwise provided in
paragraphs (b) or (g) of this section,
either the lender or the mortgage broker
must provide a GFE to the GFE
applicant not later than 3 business days
after a mortgage broker receives from the
GFE applicant either a GFE application
or information sufficient to complete a
GFE application. The lender is
responsible for ascertaining whether the
GFE has been provided. If the mortgage
broker has provided a GFE that is
acceptable to the lender, the lender is
not required to provide an additional
GFE.

(2) The mortgage broker must provide
the GFE by hand delivery, by mail, or,

if the applicant agrees, by fax, email, or
other electronic means.

(3) The mortgage broker is not
required to provide the GFE applicant
with a GFE if, before the end of the 3-
business-day period:

(i) The mortgage broker or lender
denies the GFE application of the GFE
applicant;

(ii) The mortgage broker or lender
denies the mortgage application of the
GFE applicant; or

(iii) The applicant withdraws its GFE
application.

(4) The mortgage broker is not
permitted to collect, as a condition for
providing a GFE, any fee for an
appraisal, inspection, or other similar
service needed for final underwriting.
The mortgage broker may, at its option,
collect a fee limited to the cost of
providing the GFE, including the cost of
an initial credit report.

(c) Availability of GFE terms. The
estimate of the charges for all settlement
services other than the charge or credit
for the interest rate chosen, the adjusted
origination charges, and per diem
interest must be available until 10
business days from when the GFE is
delivered, but it may remain available
longer, if the loan originator extends the
period of availability. Once a mortgage
application is submitted to the loan
originator, the non-interest rate-
dependent settlement charges of the
GFE that is the basis for the mortgage
application must remain in effect until
closing. If the interest rate was not
locked when the mortgage application
was submitted, or a locked interest rate
has expired, all interest rate-dependent
charges and disclosures may change. If
the GFE applicant notifies the loan
originator to proceed with a mortgage
application after the period of
availability has expired, the loan
originator may:

(1) Continue to abide by the terms and
conditions contained within the GFE for
which the period of availability has
expired;

(2) Deny the GFE applicant an
opportunity to submit a mortgage
application at that time for that specific
loan because the applicant did not
respond within the period of
availability; or

(3) Provide a new GFE for a new loan
to the GFE applicant within 3 business
days.

(d) Content and form of GFE. The loan
originator must prepare the GFE in
accordance with the requirements of
this section and the Instructions in
Appendix C to this part when preparing
the GFE Form in Appendix C to this
part. The instructions in Appendix C to
this part allow for flexibility in the

preparation and distribution of the GFE
in hard copy and electronic format.

(e) Tolerances for amounts included
on GFE. (1) Absent unforeseeable
circumstances, the actual charges at
settlement may not exceed the amounts
included on the GFE for:

(i) The loan originator’s service
charge;

(ii) While the borrower’s interest rate
is locked, the credit or charge for the
interest rate chosen;

(iii) While the borrower’s interest rate
is locked, the adjusted origination
charge; and

(iv) Government recording and
transfer charges.

(2) Absent unforeseeable
circumstances, the sum of the charges at
settlement for the following services
may not be greater than 10 percent
above the sum of the amounts included
on the GFE:

(i) Lender-required settlement
services, where the lender selects the
third party settlement service provider;
and

(ii) Lender-required services, and
optional owner’s title insurance selected
by the borrower, when the borrower
uses a settlement service provider
identified by the loan originator.

(3) The amounts charged for all other
settlement services included on the GFE
may change at settlement.

(4) If a loan originator cannot meet the
tolerances under this section because of
unforeseeable circumstances, the loan
originator must document the
unforeseeable circumstances that
resulted in the increased costs and
charge the borrower only the amount of
the increased costs. In such situations,
the loan originator must notify the
borrower within 3 business days of the
increase in charges arising from the
unforeseeable circumstances, and a new
GFE reflecting the revised charges must
be provided to the borrower.

(5) Loan originators must retain
documentation of any unforeseeable
circumstances resulting in final costs in
excess of the established tolerances for
amounts stated on GFEs for no less than
3 years after settlement.

(f) Changes to the GFE. (1) The loan
originator must complete final
underwriting within a reasonable time
after a borrower’s mortgage application
is complete. If final underwriting or
unforeseeable circumstances result in a
change in the borrower’s eligibility for
the specific loan terms identified in the
GFE, the loan originator must:

(i) Notify the borrower within one
business day of the decision to reject the
loan;
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(ii) If another loan is made available,
provide a revised GFE to the borrower;
and

(iii) Document the reasons for the
revised GFE and retain the
documentation for no less than 3 years
after settlement.

(2) If a borrower requests changes to
the mortgage loan identified in the GFE
that change the settlement charges or
the terms of the loan, the loan originator
is no longer bound by the GFE, and the
loan originator must:

(i) Notify the borrower within one
business day of the decision to reject the
loan;

(ii) If another loan is made available,
provide a revised GFE to the borrower;
and

(iii) Document the reasons for the
revised GFE and retain the
documentation for no less than 3 years
after settlement.

(3) In transactions involving new
home purchases, where settlement is
anticipated to occur more than 60 days
from the time of a GFE application, the
loan originator may provide the GFE to
the borrower with a clear and
conspicuous disclosure stating that at
any time up until 60 days prior to
closing, the loan originator may issue a
revised GFE. If no such separate
disclosure is provided, the loan
originator cannot issue a revised GFE,
except as otherwise provided in
paragraph (f) of this section.

* * * * *

(h) Violations of section 5 of RESPA
(12 U.S.C. 2604). A loan originator that
violates the requirements of this section,
including by exceeding the charges
listed on the GFE at settlement by more
than the permitted tolerances, shall be
deemed to have violated section 5 of
RESPA.

7.In § 3500.8, paragraphs (b) and (c)
are revised; and new paragraphs (d) and
(e) are added to read as follows:

§3500.8 Use of HUD-1 or HUD-1A
settlement statements.
* * * * *

(b) Charges to be stated. The
settlement agent shall complete the
HUD-1 or HUD-1A in accordance with
the instructions set forth in Appendix A
to this part.

(1) In general. The settlement agent
shall state the actual charges paid by the
borrower and seller on the HUD-1 or
HUD-1A. The settlement agent must
separately itemize each third party
charge paid by the borrower and seller.
Origination services performed by or on
behalf of the loan originator must be
included in the loan originator’s own
charge. Primary title services performed
by or on behalf of the title underwriter

or title agent must be included in the
title underwriter’s or title agent’s own
charge. The amount stated on the HUD—
1 or HUD-1A for any itemized service
cannot exceed the amount actually
received by the third party for that
itemized service, unless the charge is
based on an average cost price in
accordance with paragraph (b)(2) of this
section.

(2) Average cost pricing. (i) The
charge shown on the HUD-1 or HUD-
1A for a settlement service provided by
a third party may be an average price
calculated based on either of the
following methods:

(A) The average price used on a HUD—
1 or HUD-1A may be based on the
actual average price for that service in
all loans closed by the loan originator,
on a national or more limited basis,
during the averaging period; or

(B) The average price used on a HUD—
1 or HUD-1A may be based on a tiered
pricing contract, provided the projected
number of loans used in calculating the
average is equal to the number of loans
actually closed by the loan originator
during the averaging period.

(ii) For purposes of calculating an
average price, the averaging period must
be a specific recent period of 6
consecutive months preceding the
receipt of a GFE application, as
designated by the loan originator. The
same method of determining the
averaging period must be used for each
borrower from whom a GFE application
is received, until such time as the
average is recomputed.

(iii) If a loan originator uses average
cost pricing for any class of transactions
in a particular period, the loan
originator must use the same average
cost price in every transaction within
that class for which a borrower’s GFE
application was received during that
period.

(iv) The loan originator must retain all
documentation that the average cost
pricing is accurate in a given time
period, under the pricing formula used,
for at least 3 years.

(c) Aggregate accounting at
settlement. After itemizing individual
deposits in the 1000 series, the servicer
must make an adjustment based on
aggregate accounting. This adjustment
equals the difference in the deposit
required under aggregate accounting
and the sum of the itemized deposits.
The computation steps for aggregate
accounting are set out in § 3500.17(d).
The adjustment will always be a
negative number or zero (-0-). The
settlement agent shall enter the
aggregate adjustment amount on a final
line in the 1000 series of the HUD-1 or
HUD-1A statement. Appendix E to this

part sets out an example of aggregate
analysis. Appendix A to this part
contains instructions for completing the
HUD-1 or HUD—-1A settlement
statements using an aggregate analysis
adjustment.

(d) Closing script. (1) The loan
originator must transmit to the
settlement agent all information
necessary to complete the prescribed
closing script disclosure document,
which is an addendum to the HUD-1/
1A settlement form and is prepared by
the settlement agent. This addendum
must accurately reflect the required
information provided by the loan
originator regarding the loan terms and
related settlement information.

(2) The settlement agent or other
person conducting the closing must read
the closing script aloud to the borrower
and explain:

(i) The comparison between the final
settlement charges listed on the HUD-
1/1A settlement form and the estimate
of charges listed on the GFE;

(ii) Whether or not the tolerances have
been met; and

(iii) Other required loan information
as shown on the closing script
addendum forms in Appendix A to this

art.
P (3) Any inconsistencies between the
loan documents (including the mortgage
note) and the summary of loan terms on
the GFE, and between the HUD-1/1A
settlement charges and the charges
stated on the GFE, must be disclosed
and explained to the borrower.

(4) Upon request of the borrower, the
HUD-1/1A and the closing script
addendum must be made available for
review by the borrower 24 hours prior
to the closing in accordance with
§ 3500.10(a). The closing script
addendum must be delivered to the
borrower with the HUD-1/1A at the
closing in accordance with § 3500.10(a)
and (c). The prescribed closing script
addendum formats, with instructions,
are set forth in Appendix A to this part.

(e) Violations of section 4 of RESPA
(12 U.S.C. 2604). A violation of any of
the requirements of this section will be
deemed to be a violation of section 4 of
RESPA.

§3500.10 [Amended].

8. Section 3500.10 is amended by
adding the phrase “, with addendum,”
as follows:

a. In paragraph (a) after the word
“statement”’;

b. In paragraph (b) after the reference
“HUD-1A" in the first and last
sentences; and

c. In paragraphs (c), (d), and (e) after
each reference to “HUD-1A".

9. In § 3500.14, the text after the
heading in paragraph (d) is redesignated
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as paragraph (d)(1), and new paragraph
(d)(2) is added, to read as follows:

§3500.14 Prohibition against kickbacks
and unearned fees.
* * * * *

(d) Thing of value. (1) * * *

(2) A discount negotiated by
settlement service providers in the price
of a third party settlement service is not
a thing of value, provided that no more
than the discounted price is charged to
the borrower and disclosed on the
HUD-1/1A.

* * * * *

10. Section 3500.17 is amended:

a. In paragraph (b) by removing the
definitions of Acceptable accounting
method, Conversion date, Phase-in
period, Post-rule account, and Pre-rule
account;

b. In paragraph (c) by revising the
heading and paragraphs (c)(4), (5), (6),
and (8);

c. In paragraph (d) by removing
paragraph (d)(2), redesignating
paragraph (d)(1) as paragraph (d)(2),
revising newly designated paragraph
(d)(2)(i) introductory text, and
redesignating the introductory text as
paragraph (d)(1) and revising it; and

d. In paragraph (e) by removing
paragraph (e)(3), to read as follows:

§3500.17 Escrow accounts.
* * * * *

(c) Limits on payments to escrow
accounts. * * *

(4) Aggregate accounting required. All
servicers must use the aggregate
accounting method in conducting
escrow account analyses.

(5) Cushion. The cushion must be no
greater than one-sixth (s) of the
estimated total annual disbursements
from the escrow account.

(6) Restrictions on pre-accrual. A

servicer must not practice pre-accrual.
* * * * *

(8) Provisions in mortgage documents.
The servicer must examine the mortgage
loan documents to determine the
applicable cushion for each escrow
account. If the mortgage loan documents
provide for lower cushion limits, then
the terms of the loan documents apply.
Where the terms of any mortgage loan
document allow greater payments to an
escrow account than allowed by this
section, then this section controls the
applicable limits. Where the mortgage
loan documents do not specifically
establish an escrow account, whether a
servicer may establish an escrow
account for the loan is a matter for
determination by State law. If the
mortgage loan document is silent on the
escrow account limits and a servicer
establishes an escrow account under

State law, then the limitations of this
section apply unless State law provides
for a lower amount. If the loan
documents provide for escrow accounts
up to the RESPA limits, then the
servicer may require the maximum
amounts consistent with this section,
unless an applicable State law sets a

lesser amount.
* * * * *

(d) Methods of escrow account
analysis. (1) The following sets forth the
steps servicers must use to determine
whether their use of aggregate analysis
conforms with the limitations in
§3500.17(c)(1). The steps set forth in
this section result in maximum limits.
Servicers may use accounting
procedures that result in lower target
balances. In particular, servicers may
use a cushion less than the permissible
cushion or no cushion at all. This
section does not require the use of a
cushion.

(2) Aggregate analysis. (i) In
conducting the escrow account analysis
using aggregate analysis, the target
balances may not exceed the balances
computed according to the following

arithmetic operations:
* * * * *

11. Section 3500.21 is amended by
revising paragraphs (b) and (c) to read
as follows:

§3500.21 Mortgage servicing transfers.

* * * * *

(b) Servicing Disclosure Statement;
Requirements. (1) At the time a GFE
application for a mortgage servicing
loan is submitted, or within 3 business
days after submission of the GFE
application, the lender, mortgage broker
who anticipates using table funding, or
dealer who anticipates a first lien dealer
loan shall provide to each person who
applies for such a loan a Servicing
Disclosure Statement. A format for the
Servicing Disclosure Statement appears
as Appendix MS-1 to this part. The
specific language of the Servicing
Disclosure Statement is not required to
be used. The information set forth in
“Instructions to Preparer” on the
Servicing Disclosure Statement need not
be included with the information given
to applicants, and material in square
brackets is optional or alternative
language. The model format may be
annotated with additional information
that clarifies or enhances the model
language. The lender, table funding
mortgage broker, or dealer should use
the language that best describes the
particular circumstances.

(2) The Servicing Disclosure
Statement must indicate whether the
servicing of the loan may be assigned,

sold, or transferred to any other person
at any time while the loan is
outstanding. If the lender, table funding
mortgage broker, or dealer in a first lien
dealer loan will not engage in the
servicing of the mortgage loan for which
the applicant has applied, the disclosure
may consist of a statement that such
entity intends to assign, sell, or transfer
servicing of such mortgage loan before
the first payment is due. Alternatively,
if the lender, table funding mortgage
broker, or dealer in a first lien dealer
loan will engage in the servicing of the
mortgage loan for which the applicant
has applied, the disclosure may consist
of a statement that the entity will
service such loan and does not intend
to sell, transfer, or assign the servicing
of the loan.

(c) Servicing Disclosure Statement;
Delivery. The lender, table funding
mortgage broker, or dealer that
anticipates a first lien dealer loan shall
deliver Servicing Disclosure Statements
to each applicant for a mortgage
servicing loan at the time a GFE
application is received, or by placing it
in the mail with prepaid first-class
postage within 3 business days from
receipt of the GFE application. In the
event the borrower is denied credit
within the 3 business-day period, no
servicing disclosure statement is
required to be delivered. If co-applicants
indicate the same address on their GFE
application, one copy delivered to that
address is sufficient. If different
addresses are shown by co-applicants
on the GFE application, a copy must be
delivered to each of the co-applicants.

12. A new § 3500.22 is added to read
as follows:

§3500.22 Severability.

If any particular provision of this part
or the application of any particular
provision to any person or circumstance
is held invalid, the remainder of this
part and the application of such
provisions to other persons or
circumstances shall not be affected by
such holding.

13. A new §3500.23 is added to read
as follows:

§3500.23 ESIGN applicability.

The Electronic Signatures in Global
and National Commerce Act (“ESIGN”’),
15 U.S.C. 7001-7031, shall apply to this
part.

14. Appendix A to part 3500 is
amended:

a. By revising the first two sentences
of the first paragraph of the Appendix;

b. By removing the second paragraph
of the General Instructions and adding
four new paragraphs in its place;
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c. By revising the first paragraph after
the heading “Section L. Settlement
Charges”;

d. By revising the paragraphs for
“Line 801” through “Lines 808-811"
after the heading “Section L. Settlement
Charges”;

e. By revising the second paragraph
and removing the third paragraph of
instructions for “Lines 1000-1008" after
the heading “Section L. Settlement
Charges”, and by removing the heading
for the instructions for ‘“Lines 1000—
1008” and adding in its place “Lines
1000-1009”’;

f. By removing the paragraphs for
“Lines 1100-1113" through “Lines
1111-1113" after the heading “Section
L. Settlement Charges” and adding in
their place nine paragraphs of
instructions for lines 1100-1114;

g. By removing the paragraph for
“Lines 1201-1205" after the heading
“Section L. Settlement Charges” and
adding in its place two paragraphs of
instructions for lines 1200-1205;

h. By removing the paragraphs for
“Lines 1301 and 1302” and for “Lines
1303-1305" after the heading “‘Section
L. Settlement Charges” and adding in
their place a paragraph of instructions
for lines 1301-1305;

i. By revising the paragraph for “Line
14007

j. By revising the first sentence in the
first paragraph following the heading
“Line Item Instructions for Completing
HUD-1A";

k. By adding after the paragraph of
instructions for “Line 1604” a new
heading “General Instructions for
Completing Closing Script Addendum
to HUD-1/1A Settlement Form” and a
new paragraph of instructions;

1. By revising the Forms ““Settlement
Statement” and ‘““Settlement Statement
Optional Form for Transactions without
Sellers”’; and

m. By adding new Instructions to
Closing Script Preparer and Examples of
Completed Closing Scripts 1 through 6,
as follows:

APPENDIX A TO PART 3500—
INSTRUCTIONS FOR COMPLETING
HUD-1 AND HUD-1A SETTLEMENT
STATEMENTS; SAMPLE HUD-1 AND
HUD-1A STATEMENTS

The following are instructions for
completing sections A through L and the
closing script addendum of the HUD-1
settlement statement, required under section
4 of RESPA and Regulation X of the
Department of Housing and Urban
Development (24 CFR part 3500). This form
is to be used as a statement of actual charges
and adjustments paid by the borrower and
the seller and received by each settlement
service provider, to be given to the parties in
connection with the settlement. * * *

General Instructions
* * * * *

The settlement agent shall complete the
HUD-1 to itemize all charges imposed upon
the Borrower and the Seller by the loan
originator and all sales commissions,
whether to be paid at settlement or outside
of settlement, and any other charges which
either the Borrower or the Seller will pay at
settlement. For all items except for those paid
to and retained by the loan originator, the
name of the person or firm ultimately
receiving the payment must be shown
together with the total amount paid to such
person in connection with the transaction.
Charges that are customarily paid for by the
seller must be shown in the seller’s column
on page 2 of the HUD-1 (unless paid outside
closing), and charges that are customarily
paid for by the borrower must be shown in
the borrower’s column (unless paid outside
closing). If a seller pays for a charge that is
customarily paid for by the borrower, the
charge should not be shown on page 2 of the
HUD-1 but instead should be listed as an
adjustment in lines 506—509 of the HUD-1.
If a borrower pays for a charge that is
customarily paid for by the seller, the charge
should not be shown on page 2 of the HUD—
1, but instead should be listed as an
adjustment in lines 204-209 of the HUD-1.

Charges to be paid outside of settlement by
the borrower, seller, or loan originator,
including cases where a non-settlement agent
(i.e., attorneys, title companies, escrow
agents, real estate agents, or brokers) holds
the Borrower’s deposit toward the sales price
(earnest money) and applies the entire
deposit towards the charge for the settlement
service it is rendering, must be included on
the HUD-1 but marked “P.O.C.” for ‘“Paid
Outside of Closing” (settlement) and cannot
be included in computing totals. P.O.C. items
must not be placed in the Borrower or Seller
columns, but rather on the appropriate line
next to the columns. The settlement agent
must indicate whether P.O.C. items are paid
for by the Borrower, Seller, or some other
party by marking the items paid for by
whoever made the payment as “P.O.C.
(payor).”

In the case of “no cost’” loans where “no
cost” encompasses third party fees as well as
the up-front payment to the loan originator,
the third party services to be paid for out of
the adjusted origination charge must be
itemized and listed on the HUD-1/1A with
the charge for the third party service. These
itemized charges must be recorded in the
columns.

For charges disclosed using average cost
pricing, the amount stated on the HUD-1
Settlement Statement as a charge to the
borrower or seller for the settlement service
must be the average price established
pursuant to 24 CFR 3500.8(e).

* * * * *

Line Item Instructions
Section L. Settlement Charges

For all items except for those paid to and
retained by the loan originator, the name of
the person or firm ultimately receiving the
payment must be shown. In the case of loans
where third party settlement services, other

than origination services, are paid from the
adjusted origination charge by the loan
originator, the individual third party
settlement services should be itemized, with
the charges shown in the columns. In those
cases, the adjusted origination charge in line
803 will be a negative number large enough
to offset the amounts of the third party
settlement services that are paid out of the
adjusted origination charge.

* * * * *

Line 801 is used to record “Our Service
Charge,” which is received by the loan
originators. This number must not be listed
in either the buyer’s or seller’s column.

Line 802 is used to record “Your charge or
credit for the specific interest rate chosen,”
which states the charge or credit adjustment
as applied to “Our Service Charge,” if
applicable. This number must not be listed
in either column or shown on page one of the
HUD-1.

Line 803 is used to record “Your Adjusted
Origination Charges,” which states the net
amount of the loan origination charges. This
number must be listed in either the buyer’s
column or as “paid outside closing.”

Lines 804—811 may be used to record each
of the “Required services that we select”.
Each settlement service provider must be
identified by name and the amount paid
recorded inside the columns or “P.0.C.”.

Lines 808-811 may also be used to record
other required lender or loan program
disclosures. In such a case, any charge must
be listed outside the columns.

* * * * *

Lines 1000-1009. * * *

After itemizing individual deposits in the
1000 series, the servicer shall make an
adjustment based on aggregate accounting.
This adjustment equals the difference
between the deposit required under aggregate
accounting and the sum of the itemized
deposits. The computation steps for aggregate
accounting are set out in § 3500.17(d). The
adjustment will always be a negative number
or zero (-0-). The settlement agent shall enter
the aggregate adjustment amount on a final
line of the 1000 series of the HUD-1 or HUD—
1A statement.

Lines 1100-1115. This series covers title
charges and charges by attorneys. The title
charges include a variety of services
performed by title companies or others, and
include fees directly related to the transfer of
title (title examination, title search,
document preparation) and fees for title
insurance. The legal charges include fees for
Lender’s, Seller’s, or Buyer’s attorney, or the
attorney preparing title work. The series also
includes any settlement, notary, or delivery
fees.

Line 1101 is used to record the total for the
category of “‘Title services and lender’s title
insurance,” and the amount must be listed in
the columns.

Lines 1102—-1108 may be used to itemize
charges paid other than those defined as
“primary title services,” such as for a closing
attorney or escrow agent, and those charges
paid must be listed outside the columns.
Lines 1102—1108 may also be used to itemize
some required title services whose costs are
already included in Line 1101. In such a
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case, any charge must be listed outside the
columns.

Line 1109 is used to record “Lender’s title
insurance premium,” and the amount must
be listed outside the columns.

Line 1110 is used to record “‘Optional
owner’s title insurance,” and the amount
must be listed in the columns.

Line 1111 is used to record the lender’s
title insurance policy limits of coverage, and
the amount must be listed outside the
columns.

Line 1112 is used to record the owner’s
title insurance policy limits of coverage, and
the amount must be listed outside the
columns.

Line 1113 is used to record the title agent’s
portion of the total title insurance premium,
and the amount must be listed outside the
columns.

Line 1114 is used to record the
underwriter’s portion of the title insurance

premium, and the amount must be listed
outside the columns.

Line 1201 is used to record the total
“Government recording and transfer
charges,” and the amount must be listed in
the columns.

Lines 1202—1205 may be used to record
specific itemized third party charges for
government recording and transfer services,
but the amounts must be listed outside the
columns.

Lines 1301-1305 may be used to record
additional itemized settlement charges, and

the amounts must be listed in either column.

Line 1400 must state the total settlement
charges stated within each column.

Line Item Instructions for Completing HUD-
1A

Note: The HUD-1A, including the closing
script addendum, is an optional form that

may be used for refinancing and subordinate
lien federally related mortgage loans, as well
as for any other one-party transaction that
does not involve the transfer of title to
residential real property.34 * * *

* * * * *

General Instructions for Completing Closing
Script Addendum to HUD-1/1A Settlement
Form

The settlement agent must complete the
closing script addendum to the HUD-1/1A
settlement form pursuant to § 3500.8(d) and
in accordance with the instructions and
example closing script forms contained in
this Appendix A.

BILLING CODE 4210-67-P

3¢ Note the HUD-1A and its instructions will be
conformed to changes to the HUD-1 and HUD-1
instructions at the final rule stage.
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a Settlement Statement

U.8. Department of Housing
and Urban Development

OMB Approval No. 2502-0285
pp(expires 11/30/2009)

B. Type of Loan

& Fite Number
1 [T]FHA 2 [T]FmHA 3 [T]Conv. Unins.

4« JvA 5[ |Cow. ins.

7 Loan Number 8 Mortgage insurance Case Number.

C. Note: This form is furnished to give you a statement of actual settlement costs Amounts paid to and by the settlernent agent are shown. items marked
“{p.0.c.y” were paid outside the closing; they are shown here for informational purposes and are not included in the totals,

D. Nams & Address of Borrower: E. Name & Address of Seller

F Name & Addrass of Lendar

G Property Location

H Settlament Agent

Place of Settlemant

i Seftlermant Date:

J. S y of s T K. Summary of Seller's Transaction

100. Gross Amount Due From Borrower 400. Gross Amount Due To Seller

101, Contract sales price 401 Contract sales price

102. Personal property 402. Personal property

103. Settlement charges to borrower {lne 1400) 403.

104, 404

108, 405

A for items paid by seller in advance Adj for ltems pald by seller in ad!
106. City/town taxes to 406 Cuy/town taxes to

107. County taxes to 407 County taxes to

108. Assessments o 408. Assessments to

108. 409.

110. 410.

111, 411,

112, 412

120. Gross Amount Due From Borrower 420. Gross Amount Due To Seller

200. Amounts Paid By Or In Behalf Of Borrower 500. R in A Due To Seller
201. Depostt or earnest money 501 Excess deposit {see instructions)

202 Pancipal amount of new loan{s} 502 Settlement charges to seller {ine 1400}
203 Existing Joan(s) taken subject to 503. Existing loan(s) taken subject to

204. 504. Payoff of first mortgage loan

205, 505. Payoff of second mongage loan

2086. 508.

207. 507

208. 508

209. 509.

Adjuatments for items unpaid by seller A for items unpalid by seller
210. City/town taxes to 5§10 Chyftown taxes 1o

211. County taxes o 511. County taxes o

212. Assessments to 512. Assessments 10

213 513.

214. 514.

215 515,

218 516.

217. 517.

218. 518,

219. 5§19

220. Total Pald By/Far Borrower 520. Total Reduction Amount Due Seller
300. Cash At Settiement From/To Borrower 600. Cash At Seitlement To/From Seller
301, Gross Amount due from borrower {ine 120} 601. Gross amount due to sefler (ine 420)
302. Less amounts paid by/for borrower (line 220} { 602. Lass reductions in amt. due seller {line 520) { )
303, Cash [7] From [7] Yo Borrower 603. Cash ]Te [] From Selier

Section 5 of the Real Estate Settlement Procedures Act (RESPA) requires
the following: « HUD must develop a Special Information Booklet to help
persons borrowing money to finance the purchase of residential real estate
1o better understand the nature and costs of raal estate settiement services;
« Each lender must provide the bookiet to all apphicants from whom it
recewes or for whom it prepares a written application to borrow money to
finance the purchase of residential real estate; « Lenders must prepare and

Gection 4{a) of RESPA mandates that HUD develop and prescribe this
-tandard form to be used at the time of loan settlement to provide full
disclosure of all charges imposed upon the borrower and selfer. These are
third party di es that are designed to provide the borrower with
pertinent information during the settlement process in order 1o be a better
shopper.

o ] 3 The Public Reporting Burden for this coll of nft 1S f
distribute with thg Bpoklet a Googi Faith Espmetg of the settlement costs 4, average one hour per response, ing the time for g instruc-
that the borrower is likely to incur in with the These i heri intaini

! tions, data and g the data
disclosures are manadatory. needed, and ing and ing the coll of information.

This agency may not collect this information, and you are not required to
complete this form, unless it displays a currently vaird OMB control number.
The mformation requested does not lend itself to confidentiality.
form HUD-1 (2/07)
Previous editions are obsolete Page 10t 2 ret Handbook 4305.2

This form is alse on
www.hud.gov/respa
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L. Settlement Charges

700. Total Sales/Broker's Commission based on price $ @ % = Paid From | Paid From
Division of Commission (line 700) as follows: Borrower's Seller's
701.$ to Funds at Funds at

702. $ to Settlement | Settlement
703. Commussion paid at Settlement

704

800. Items Payable In Connection With Loan

801. Our service charge (from GFE #1) 3
802. Your charge or credit for the specific interest rate chosen (from GFE #2) §
803. Your Adjusted Origination Charges (from GFE A) $
804. Appraisal fee to (from GFE #3)

805. Credit report to (from GFE #3)

806. Tax service (from GFE #3)

807. Flood certification (from GFE #3)

808

809

810

811

900. Items Required By Lender To Be Paid In Advance

901. Daily interest charges (from GFE #8) from to @3 /day
902. Mortgage insurance premium (from GFE #3 or #5) for months to

903. Homeowner's insurance (from GFE #9) for years to $
904. years {0

905

1000. Reserves Deposited With Lender

1001. Reserves or escrow (from GFE #7)

1002. Homeowner's insurance months@$ per month
1003. Mortgage insurance months@$ per month
1004. City property taxes months@$ per month
1005. County property taxes months@$ per month
1006. Annual assessments months@3 per month
1007. months@$ per month
1008. months@$ per month
1009. Aggregate Adjustment

1100. Title Charges

1101. Title services and lender’s title insurance (from GFE #4)

1102

1103

1104

1105

1106

1107

1108

1109. Lender's title insurance premium $

1110. Optional owner's title insurance (from GFE #10)

1111. Lender's title policy limits $

1112. Owner's title policy limits $

1113. Agent's portion of the total title insurance premium $

1114. Underwriter's portion of the total title insurance premium  $

1115

1200. Government Recording and Transfer Charges

1201. Government Recording and Transfer Charges (from GFE #6)

1202. Recording fees: Deed $ ; Mortgage $ ; Releases $
1203. City/county tax/stamps: Deed $ ; Mortgage $

1204. State tax/stamps: Deed $ ; Mortgage $

1205. Conservation fee $

1206

1300. Additional Settlement Charges

1301. Survey (from GFE #5) to
1302. Pest inspection (from GFE #5) to
1303

1304

1305

1400. Total Settlement Charges (enter on lines 103, Section J and 502, Section K)

&

=] 11 R°1 P PO PO (221
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U.8. Department of Housin: OMB Approval No 2502-0285
Setﬁlement Statement s Urb‘; T Development 9 (expires 11/3072609)
Optional Form for
Transactions without Sellers

Name & Address of Borrower Name & Address of Lender

Property Location  {if different from above) Settiement Agent

Place of Settlement

Loan Number Seltiement Date
L.  Settiement Charges M. Disbursement to Others
800. items Payable In Connection with Loan
801 Loan ongination fee % to 1501
802 Loan discount % to
803 Apprasal fee to 1502
804 Credit report to
805 Inspection fee to 1503
806 Mortgage insurance apphcation fee to
807 Mortgage broker fee fo 1504
808
809 1505
810
1 1506
900. Hems Required by Lender to be Paid in Advance
901 Interest from to @s% per day 1507
902 Morigage mnsurance premum for months to

1508
803 Hazard msurance premum for year(s) to

1509
804
1000.Reserves Deposited with Lender 1510
1001 Hazard mnsurance months @ § per month
1002 Mortgage insurance months @ $ per month 1511
1003 City property taxes months @ $ per month
1004 County property taxes  months @ $ per month 1512
1005 Annual assessments months @ $ per month
1006 months @ $ per month 1513
1007 months @ §$ per month
1008 months @ $ per month 1514
1100, Title Charges
1101 Settlement or closing fee to 1515
1102 Abstract or title search to
1163 Tiile exammation to 1520. TOTAL DISBURSED {enter on line 1603)

1104 Title Insurance binder to
1105 Document preparation o
1106 Notary fees to

1107 Attorney's fees to

{(includes above Hem numbers )

1108 Titie insurance to NOTE: This is the current HUD-1A form. This
{includes above item numbers ) v . . . N

7705 Londers coverage 5 form and its instructions will be revised to

1116 Owner's coverage g conform to the final changes to the HUD-1 and

::‘; the HUD-1 instructions.

1
1113

1200.Government Recording and Transfer Charges
1201 Recording fees
1202 City/county tax/stamps

N.  NET SETTLEMENT

1203 State tax/stamps 1800 Loan Amount $
1204
1205 1601 Plus Cash/Check from Borrower $

1300.Additional Settiement Charges
1301 Survey to

1302 Pest mspection to

1303 Architectural/engineenng services to
1304 Buiiding permit to

1602 Minus Total Settlement Charges (ine 1400} {$

1603 Minus Total Disbursements to Others {line 1520} $

1305 1604 Equals Disbursements to Borrower $
1306 {after expiration of any applicable
1307 rescission pertod required by law)

1400.Totat Settlement Charges {enter on line 1802)

Borrower(s) Signature(s)

This form is also on

www.hud.gov/respa

form HUD-1A (2/94)
ref RESPA
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Public reporting burden for this collection of information is estimated to average 0 35 hours per response, mcludmg the hme for reviewing instructions,

searching existing data sources, gathenng and maintaining the data needed, a1d completing and g the of infc

This agency may

not collect this mformation, and you are not required to complete this form, uniess it dispiays a currenuy vaird OMB control number

Instructions for completing form HUD-1A

Note: This form is issued under authority of the Real Estate
Settlement Procedures Act (RESPA), 12 U.5.C. 2601 et seq. The
regulation for RESPA is Regulation X, codified as 24 CFR 3500,
and administered by the Department of Housing and Urban Devel-
opment (HUD). Regulation Z referred to in the next paragraph is
the regulation implementing the Truth in Lending Act (TILA), 15
U.5.C. 1601 et seq. and codified as 12 CFR part 226.

HUD-1A is an optional form that may be used for refinancing
and subordinate lien federally related mortgage loans, as well as for
any other one-party transaction that docs not involve the transfer of
title to residential real property. The HUD-1 form may also be used
for such transactions, by utilizing the borrower’s side of the HUD-
1 and following the relevant parts of the instructions set forth
Appendix A of Regulation X. The use of either the HUD-I or
HUD-1A is not mandatory for open-end lines of credit (home-
equity plans), as long as the provisions of Regulation Z are
followed.

Background
The HUD-1A settlement statement is to be used as a statement of
actual charges and adjustments to be given to the borrower at
settlement. The instructions for completion of the HUD-1A are for
the benefit of the settlement agent who prepares the statement; the
instructions are not a part of the statement and need not be
transmitted to the borrower. There is no objection to using the
HUD-1A in transactions in which it is not reguired, and its use m
open-cnd lines of credit transactions (home-equity plans) is en-
couraged. It may not be used as a substitute for a HUD-! in any
transaction in which there is a transfer of title and a first lien 15
taken as security,

Refer to the “definitions” section of Regulation X for specific
definitions of terms used in these instructions.

General Instructions

Information and amounts may be filled in by typewriter, hand
printing, computer printing, or any other method producing clear
and legible results. Additional pages may be attached to the HUD-
1A for the inclusion of customary recitals and information used
focally for settlements or if there are insufficient lines on the HUD-
1A.

The settlement agent shall complete the HUD-1A to itemize all
charges imposed upon the borrower by the lender, whether to be
paid at settiement or outside of settlement, and any other charges
that the borrower will pay for at settlement. In the case of “no cost”
or “no point” loans, these charges include any payments the lender
will make to affiliated or independent settlement service providers
relating to this settlement. These charges shall be included on the
HUD-1A, but marked “P.0.C.” for “paid outside of closing,” and
shall not be used in computing totals. Such charges also include
indirect payments or back-funded payments to mortgage brokers
that arise from the settlement transaction. When used, “P.0.C.”
should be placed in the appropriate lines next to the identified item,
not in the columns themselves,

Blank iines are provided in Section L for any additional
settlement charges. Blank lines are also provided in Section M for
recipients of all or portions of the loan proceeds. The names of the
recipients of the settlement charges in Section L and the names of
the recipients of the loan proceeds in Section M should be set forth
on the blank lines.

Line item instructions
The identification information at the top of the HUD-1A should be
completed as follows:

The borrower’s name and address is entered in the space
provided. If the property securing the loan is different from the
borrower’s address, the address or other location information on
the property should be entered in the space provided. The loan
number is the lender’s identification number for the loan. The
settlement date is the date of settlement in accordance with § 3500.2
of Regulation X, not the end of any applicable rescission period.
The name and address of the Jender should be entered in the space
provided.

Section L. Settlement Charges. This section of the HUD-1A is
similar to section L of the HUD-1, with the deletion of lines 700
through 704, relating to real estate broker commissions. The
Instructions for filling out the HUD- as set forth in Appendix A of
Regulation X provide additional information regarding Section L,
if needed.

Line 1400 in the HUD-1A is for the total settlement charges
charged to the borrower. Enter this total on line 1602 as well. This
total should include Section L amounts from additional pages, if
any are attached to this HUD-1A.

Section M. Disbursement to Others, This section is used to list
payces, other than the borrower, of all or portions of the loan
proceeds (including the lender, if the loan is paying offa prior loan
made by the same lender), when the payee will be paid directly ount
of the settlement proceeds. It1s notused to list payces of settlement
charges, nor to list funds disbursed directly to the borrower, even
if the lender knows the borrower’s intended use of the funds.

For example, in a refinancing transaction, the loan proceeds are
used to pay off an existing loan. The name ofthe lender for the loan
being paid off and the pay-off balance would be entered in Section
M. In a home improvement transaction when the proceeds are to
be paid to the home improvement contractor, the name of the
contractor and the amount paid to the contractor would be entered
in Section M. In a consolidation loan, or when part of the loan
proceeds is used to pay off other creditors, the name of each
credrtor and the amount paid to that creditor would be entered in
Section M. If the proceeds are to be given directly to the borrower
and the borrower will use the proceeds to pay off existing obliga-
tions, this would not be reflected 1n Section M.

Section N. Net Settlement. Line 1600 normally sets forth the
principal amount of the loan as it appears on the related note for this
loan. In the event this form is used for an open-ended home equity
line whose approved amount is greater than the initial amount
advanced at settlement, the amount shown on Line 1600 will be the
Joan amount advanced at settlement. Line 1601 is used for all
settlement charges that are both included in the totals for lines 1400
and 1602 and are not financed as part of the principal amount of the
loan, This is the amount normally received by the lender from the
borrower at settlement, which would occur when some or all of the
settlement charges were paid in cash by the borrower at settlement,
instead of being financed as part of the principal amount of the
loan. Failure to include any such amount in line 1601 will result in
an error in the amount calculated on line 1604, P.0.C. amounts
should not be included in line 1601,

Lime 1602 is the total amount from line 1400,

Line 1663 is the total amount from line 1520,

Line 1604 1s the amount disbursed to the borrower. This is
determined by adding together the amounts for lines 1600 and
1601, and then subtracting any amounts listed on lines 1602 and 1603.

form HUD-1A (2/94)
ref RESPA
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INSTRUCTIONS TO CLOSING SCRIPT PREPARER

The Closing Script is comprised of nine categories: Introduction, Loan Description,
Interest Rate, Payment, Late Payment, Prepayment Penalty, Balloon Loan, Closing
Costs, and Acknowledgment.

Each category in this document contains clauses that are required in preparing a
Closing Script specific to each purchase or refinance loan.

The clauses should appear in the Closing Script in the same categorical order as listed
in this instructional document.

All clauses that contain information in bold typeset must remain in bold typeset and all
blank spaces in the selected clauses must be completed with the borrower’s specific
loan information.

The party preparing the Closing Script must complete the Closing Script with
information provided by the loan originator, contained in the Good Faith Estimate (GFE),
the Lender's General and Specific Closing Instructions, the Note, the Deed of Trust or
Mortgage, and any other instrument(s) securing the loan.

Introduction (include in all Closing Scripts)

The following paragraph introduces the Closing Script to the borrower(s). It must be
used in all Closing Scripts.

THESE ARE YOUR LOAN DETAILS

The following is a summary of many important details involving the mortgage loan for
(PROPERTY ADDRESS). Let’s compare these important details with the Good Faith Estimate

(GFE), loan documents, and other disclosures.

Loan Description (include in all Closing Scripts)

The Loan Amount must state the total loan amount as evidenced in the Note.
The Loan Term must state in months or years the length of the loan.
The Loan Type must state the following:

- Ifthe loan is Conventional, FHA, VA, or other government program.
- Ifthe loan is a Fixed Rate, Adjustable Rate, Hybrid Adjustable, Payment Option
Mortgage or other such description that correctly identifies the loan product.

Loan Amount Loan Term Loan Type
$
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Interest Rate (Chose one of the following)

Fixed Interest Rate

Your loan has a fixed interest rate of %.

A fixed interest rate means that your interest rate will not rise over the life of the loan.

Adjustable Rate Mortgage

Your initial interest rate is %.

Your loan has an adjustable interest rate, which means that the interest rate can rise over the life
of the loan.

Your first interest rate adjustment or change date is and may change every
thereafter. Your interest rate can increase or decrease by on every change
date, but will never be lower than % or higher than % over the life of the loan.

Adjustable Interest Rate with Initial Discounted Interest Rate

Your initial interest rate is % This is a discounted interest rate and will adjust to
% in (days/months) on (DATE).

Your loan has an adjustable interest rate which means that the interest rate can rise over the life
of the loan.

Your second change date will be (DATE) and may change every thereafter. Your
interest rate can increase or decrease by % on every change date, but will never be
lower than % or higher than % over the life of the loan.

Hybrid Adjustable Rate Mortgage
Your loan is a hybrid adjustable rate mortgage.

You have an initial fixed interest rate of %. As long as your interest rate remains fixed,
your interest rate will not rise.

Your initial fixed interest rate will change to an adjustable rate mortgage on the first change date,

. The adjustable interest rate may change every thereafter. Your
interest rate can increase or decrease by % on every change date, but will never be lower
than % or higher than % over the life of the loan.

When your loan changes from a fixed interest rate to an adjustable interest rate, your interest rate
can rise.
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Payment (Choose one of the following)

(Fixed Rate — With Escrow Account)

Payment
Your loan payment for principal and interest ($ ) and mortgage insurance (§ )
is$§ and can/cannot rise.

- AND -
You have an escrow account. In addition to any mortgage insurance, your initial escrow payment
is$ for (INSERT THE TYPE OF ALL ESCROWED ITEMS SUCH AS PROPERTY

TAXES OR HOMEOWNERS INSURANCE INTO THE FOLLOWING BLANKS. DO NOT
INCLUDE MORTGAGE INSURANCE. ADDITIONAL BLANKS MAY BE ADDED AND EXTRA
BLANKS MAY BE REMOVED) , , and

This amount may increase.

Your total payment is $ for principal®, interest, any mortgage insurance, (/NSERT THE
TYPE OF ALL ESCROWED ITEMS SUCH AS PROPERTY TAXES OR HOMEOWNERS
INSURANCE INTO THE FOLLOWING BLANKS. ADDITIONAL BLANKS MAY BE ADDED
AND EXTRA BLANKS MAY BE REMOVED) s , and

*Omit principal if loan is interest-only.
-OR-

(Fixed Rate — No Escrow Account)

Payment
Your loan payment for principal and interest ($ ) and mortgage insurance ($ )
is § and can/cannet rise.

- AND -

You do not have an escrow account. Any and all items such as property taxes and homeowners
insurance must be paid directly by you.

Your total payment is $ for principal, interest, and any mortgage insurance.

-OR -
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(Adjustable Interest Rate, Adjustable Interest Rate with Initial Discounted Rate
or Hybrid Adjustable Interest Rate - With Escrow Account)

Payment

Your initial loan payment for principal and interest ($ ) and mortgage insurance
(% )is § and can rise.

- AND -

The highest your principal and interest payment can reach, based on the maximum interest rate
of % is $ . The earliest it can reach this is

You have an escrow account. In addition to any mortgage insurance, your initial escrow payment
is§ for (INSERT THE TYPE OF ALL ESCROWED ITEMS SUCH AS PROPERTY
TAXES OR HOMEOWNERS INSURANCE INTO THE FOLLOWING BLANKS. DO NOT
INLCUDE MORTGAGE INSURANCE. ADDITIONAL BLANKS MAY BE ADDED AND EXTRA
BLANKS MAY BE REMOVED) , , and

This amount may increase.

Your total initial payment is $ for principal, interest, any mortgage insurance (INSERT
THE TYPE OF ALL ESCROWED ITEMS SUCH AS PROPERTY TAXES OR HOMEOWNERS
INSURANCE INTO THE FOLLOWING BLANKS. DO NOT INCLUDE MORTGAGE
INSURANCE. ADDITIONAL BLANKS MAY BE ADDED AND EXTRA BLANKS MAY BE
REMOVED) , , and

-OR -

(Adjustable Interest Rate, Adjustable Interest Rate with Initial Discounted Rate
or Hybrid Adjustable Interest Rate — No Escrow Account)

Payment

Your initial loan payment for principal and interest ($ ) and mortgage insurance
(5 )is $ and can rise.

- AND -

The highest your principal and interest payment can reach, based on the maximum interest rate
of % is $ . The earliest it can reach this is

You do not have an escrow account. Any and all items such as property taxes and homeowners
insurance must be paid directly by you.

Your total initial payment is $ for principal, interest, and any mortgage insurance.
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Additional Payment Clauses (insert if applicable)

Interest-Only Mortgage

(INSERT THE INTEREST-ONLY CLAUSE, WHEN APPLICABLE, AND REPLACE THE FIRST
SENTENCE IN THE PAYMENT CATEGORY CLAUSE.)

Your loan payment for interest ($ ) and mortgage insurance ($ )is $
and can/cannot rise. This will not reduce the principal balance of your loan.

Payment Option Mortgage

This type of loan allows you to choose from three payment options: the traditional principal and
interest payment, the interest-only payment, and the minimum interest payment. This is what
your initial payment choice will look like:

Principal & Interest Payment at %: §

(reduces loan balance) $ principal, $ interest
Interest-Only Payment at %: $
(will not reduce loan balance) $0 principal, $ interest

Minimum Interest Payment at %: $

(will INCREASE loan balance) $0 principal, $ interest
AND $ is added to your loan balance

If you choose to pay the minimum interest payment, your loan balance will increase. This
increase instead of a decrease in your loan balance is called negative amortization. If the loan
balance increases, your monthly mortgage payment will also increase to cover the difference.

If your loan balance rises above %, as indicated in your Note, your lender has the
right to increase your loan payments greatly for the remainder of the loan.

Late Payment (include in all Closing Scripts)

Your loan payment is due on the of every month and is considered late after the of
every month. If your lender receives your mortgage payment after the , your lender will
charge a late fee of % of the overdue payment of principal and interest.

*If loan payment terms are other than monthly, modify accordingly.

Loan Balance (choose one of the following)

Your loan balance cannot rise.
-OR -
Loan Balance

Your loan balance can rise to a maximum of §
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Prepayment Penalty (choose one of the following)

Prepavment Penalty

You do not have a pre-payment penalty.
-OR -

Prepayment Penalty

You have a pre-payment penalty.

A prepayment penalty is an additional amount that you will be required to pay if you pay your
loan off early such as through the sale of your home, refinancing your loan, or if you make
significant additional payments to principal prior to gDATE[ Based on your initial loan amount,
your prepayment penalty may be as high as §

Balloon Loan (choose one of the following)

You do not have a balloon payment.
-OR-

Balloon Payment

Your loan has a balloon payment. At the end of the loan term, any balance remaining will have
to be paid. In the case of a balloon loan, often very little, if any, of the loan balance is paid down,
therefore, the last payment, the balloon payment can be most of the initial loan balance. Most
consumers with a balloon note refinance their loan before the final balloon payment becomes
due.

Your balloon payment will become due on (DATE) in the amount of $

|
.
-
*
»

Closing Costs (include in all Closing Scripts)

Closing Costs

Next we will review all of the HUD-1/1A charges and credits associated with your loan and
compare them to the GFE you received when you applied for this loan.
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Preparation of the GFE & HUD-1/1A Actual Charges Comparison Chart

The Comparison Chart is to be prepared using the exact information and amounts from
the GFE and the actual settlement charges shown on the HUD-1/1A Settlement
Statement.

The Comparison Chart is comprised of three categories: Charges Cannot Increase,
Charges Cannot Increase More Than 10%, and Charges Can Change, and three
columns; Good Faith Estimate, HUD-1/1A, and $ Increase.

GFE Instructions:

All information and amounts from the borrower's GFE numbered 1, 2, and 6 must be
entered in the Charges Cannot Increase category in the GFE column.

All information and amounts from the borrower's GFE numbered 3, 4, 5, and 10 must be
entered in the Charges Cannot Increase More Than 10% category in the GFE column
IF these are services required or identified by the loan originator. Additional lines may
be added.

All information and amounts from the borrower's GFE numbered 3, 4, 5, and 10 must be
entered in the Charges Can Change category in the GFE column IF these are services
selected by the borrower. Additional lines may be added.

HUD-1/1A Instructions:

All information and amounts obtained from the HUD-1/1A must be entered into the
HUD-1/1A column in the same category that corresponds to the information/amount
obtained from the borrower's GFE. Additional lines may be added to the Charges
Cannot Increase More Than 10% and the Charges Can Change categories.

$ Increase Instructions:

Charges Cannot Increase Category — Any increases in any line items in the GFE and
the HUD-1/1A columns must be shown numerically. Each increase must be listed
separately and not totaled.

Charges Cannot Increase More Than 10% — The sum of all line items shown in this
category must be entered in numerical format totaled and calculated as a percentage
increase.

Charges Can Change — No information is required to be entered into this column for this
category, but may be listed voluntarily.
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GFE & HUD-1/1A Charges Comparison Chart

Good
Faith
Estimate

HUD-
1/1A

Our service charge (HUD-1/1A Line #801)

A ]
Increase |

Your credit or charge for the specific interest rate chosen {(HUD-1/1A Line #802)

Your Adjusted Origination Charges (HUD-1/1A Line #803)

Government recording and transfer.charges (HUD-1/1A Line #1201)

Appraisal (HUD-1/1A Line #804)

Credit Report (HUD-1/1A Line #805)

Tax service (HUD-1/1A Line #806)

Flood certification (HUD-1/1A Line #807)

Mortgage Insurance Premium (HUD-1/1A Line #902)

(HUD-1/1A Line 