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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Parts 413, 440, 441, and 489
[HCFA-1152—FC]
RIN 0938-AI31

Medicare and Medicaid Programs;
Surety Bond and Capitalization
Requirements for Home Health
Agencies

AGENCY: Health Care Financing
Administration (HCFA), HHS.
ACTION: Final rule with comment period.

SUMMARY: The Balanced Budget Act of
1997 (BBA ’97) requires each home
health agency (HHA) to secure a surety
bond in order to participate in the
Medicare and Medicaid programs. This
requirement applies to all participating
Medicare and Medicaid HHAs,
regardless of the date their participation
began. This final rule with comment
period requires that each HHA
participating in Medicare must obtain
from an acceptable authorized Surety a
surety bond that is the greater of
$50,000 or 15 percent of the annual
amount paid to the HHA by the
Medicare program, as reflected in the
HHA'’s most recently accepted cost
report. The BBA ’97 also requires that
provider agreements be amended to
incorporate the surety bond
requirement; this rule deems such
agreements to be amended accordingly.
The BBA 97 prohibits payment to a
State for home health services under
Medicaid unless the HHA has furnished
the State with a surety bond that meets
Medicare requirements. This final rule
with comment period requires that, in
order to participate in Medicaid, each
HHA must obtain from an acceptable
authorized Surety, a surety bond that is
the greater of $50,000 or 15 percent of
the annual Medicaid payments made to
the HHA by the Medicaid agency for
home health services for which Federal
Financial Participation (FFP) is
available.

In addition to the surety bond
requirement, an HHA entering the
Medicare or Medicaid program on or
after January 1, 1998 must demonstrate
that it actually has available sufficient
capital to start and operate the HHA for
the first 3 months. Undercapitalized
providers represent a threat to the
quality of patient care.

DATES: Effective Date: January 1, 1998.

Comment Period: Comments will be
considered if we receive them at the
appropriate address, as provided below,
no later than 5 p.m. on March 6, 1998.

ADDRESSES: Mail written comments (one
original and three copies) to the
following address: Health Care
Financing Administration, Department
of Health and Human Services,
Attention: HCFA-1152—FC, P.O. Box
26688, Baltimore, MD 21207-0488.

If you prefer, you may deliver your
written comments (one original and
three copies) to one of the following
addresses:

Room 309-G, Hubert H. Humphrey
Building, 00 Independence Avenue,
SW, Washington, DC 20201, or

Room C5-09-26, 7500 Security
Boulevard, Baltimore, MD 21244—
1850.

In commenting, please refer to file
code HCFA-1152—-FC. Comments
received timely will be available for
public inspection as they are received,
generally beginning approximately 3
weeks after publication of a document,
in Room 309-G of the Department’s
offices at 200 Independence Avenue,
SW, Washington, DC, on Monday
through Friday of each week from 8:30
a.m. to 5 p.m. (phone: (202) 690-7890).
FOR FURTHER INFORMATION CONTACT:
Ralph Goldberg (410) 786-4870
(Medicare Surety Bond Provision); John
Eppinger (410) 786—-4518 (Medicare
Capitalization Provision); Mary Linda
Morgan (410) 786—2011 (Medicaid
Provisions).

SUPPLEMENTARY INFORMATION: On

September 15, 1997, the Department of

Health and Human Services (HHS)

issued a press release announcing that

HHS was halting Medicare certification

of new home health agencies (HHAS)

and, during the interim, would be
developing new regulations to fight
home health fraud and abuse. In this
final rule with comment period we
implement the statutory requirement in
the Balanced Budget Act of 1997 (BBA

’97), (Public Law 105-33), enacted

August 5, 1997, that requires an HHA to

post a surety bond as a condition of its

approval as a Medicare provider or

Medicaid provider of home health

services. Also, on the basis of authority

found in sections 1861(0)(8), 1866(b)(2),

and 1891(b), of the Social Security Act

(the Act), we institute a requirement

that a new HHA, under the terms of its

provider agreement, must have enough

funds on hand to operate for the first 3

months. The purpose of both

requirements is to establish the financial
stability of home health providers. The
discussion below deals with both
provisions.

I. Background: Surety Bonds

Home health agencies (HHAS) that
meet certain requirements are approved

to be paid for medical and other services
furnished to Medicare and Medicaid
beneficiaries. Section 1861(0) of the
Social Security Act (Act) defines the
term ““home health agency” under the
Medicare program and thereby
establishes certain conditions and
requirements that an HHA must meet in
order to participate in Medicare. As a
Medicare participating provider of
services, HHAs also must comply with
applicable requirements for provider
agreements and supplier approval
located in our regulations at 42 CFR part
489.

Sections 1902(a)(10)(D) and 1905(a)(7)
of the Act provide for the coverage of
home health services as medical
assistance under an approved State
Medicaid plan. Implementing
regulations for these statutory
provisions are located at 42 CFR 440.70
and 441.15. Section 440.70(d) specifies
that a home health agency under
Medicaid is an agency that meets the
requirements for participating in
Medicare. Section 441.15 specifies State
plan requirements for home health
services.

Section 4312(b)(1) of BBA "97
amended section 1861(0) of the Act to
require each HHA, on a continuing
basis, to furnish us with a surety bond
in a form we have specified and in an
amount that is not less than $50,000.
The BBA 97 provides for a waiver of
this requirement, which we discuss
below. This provision is to be
implemented effective for services
furnished to Medicare beneficiaries on
or after January 1, 1998. However, our
regulations do not currently contain
such a requirement. This change affects
our regulations at 42 CFR part 489.
Section 4312(b)(2) of BBA '97 amended
the definition of “‘reasonable cost” in
section 1861(v)(1)(H) of the Act to
provide that the cost of a surety bond is
not included as an allowable Medicare
cost. This change affects our regulations
at 42 CFR part 413, subpart F, which
concern specific categories of Medicare
costs.

Section 4724(b) of BBA "97 also
amended section 1903(i) of the Act by
adding a new paragraph (18) to prohibit
Federal financial participation (FFP) in
payments under Medicaid for home
health services unless the HHA provides
the State Medicaid agency, on a
continuing basis, a surety bond in a
form that we have specified for
Medicare participation and in an
amount that is not less than $50,000 or
some other comparable surety bond
under State law. This change affects our
regulation at 42 CFR Part 441.
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I1. Surety Bond Requirements for HHAs
Under Medicare

A. Scope of Requirement

In general, every HHA that
participates or that seeks to participate
in the Medicare program must obtain a
surety bond. The surety bond must
name the HHA as Principal, HCFA as
Obligee, and the surety company as
Surety. The statute permits us to waive
the requirement of a surety bond in the
case of an agency or organization that
provides a comparable surety bond
under State law. We are not, as a general
matter, implementing the full scope of
this waiver authority at this time,
because we are still considering what
standards and criteria would be
appropriate to implement such a waiver.
If a State has a comparable bond
requirement, we can waive the Medicare
bond requirement with respect to those
HHASs that furnish us with a bond in
compliance with that State’s law. At the
moment, we are only aware that Florida
has a bond requirement which is for
$50,000, whereas our requirement
begins at $50,000 and is higher under
certain circumstances. We believe that
this is consistent with the intent of the
Congress that established $50,000 as the
minimum amount of the bond.
Although we have been apprised that
other States are considering legislation,
we are not aware that any of this
legislation has been enacted into law.
As a result, we are seeking public
comment on what States currently
require in order for HHASs to be in
compliance with State law. We are also
seeking public comment with respect to
comparable experiences in the private
sector on the establishment of surety
bond requirements for HHAs. In
addition, we are seeking public
comment on the impact of our not
choosing to waive the Medicaid bond
required in the case of an agency or
organization that provides a comparable
surety bond under State law. We are,
however, waiving the requirement for
an HHA operated by a Federal, State,
local, or tribal government agency if,
during the preceding 5 years, the HHA
has not incurred long-term unpaid debts
owed to us based on unrecovered
Medicare overpayments or on unpaid
civil money penalties or assessments,
and none of its claims have had to be
referred by us to the Department of
Justice or the General Accounting Office
because of nonpayment. A government-
operated HHA that does not qualify for
waiver must submit a surety bond.

We are waiving the surety bond
requirement for government-operated
HHASs only to the extent such HHAs
have a good history of paying their

Medicare debts. Our anecdotal
experience suggests that such HHAs
timely pay their Medicare debts. The
basis for this waiver is principally that
because government-operated HHAs are
a component of government, and
because a government has the power to
tax, it is unlikely such HHAs will be
unable to pay their Medicare debts.
Thus, government-operated HHAs, by
their public nature, furnish a
comparable or greater guarantee of
payment as would be afforded us by a
surety bond issued by a private surety
company. Nevertheless, government-
operated HHAs with a poor history of
paying their Medicare debts, if there are
any such HHAs, are subject to the surety
bond requirement. We solicit comments
on appropriate criteria we may use for
waiving other HHAs from the
requirement to purchase a surety bond.

B. Relationship to Provider Agreements

Section 4312(f)(2) of BBA '97 specifies
that the surety bond requirement must
be incorporated into existing Medicare
provider agreements by January 1, 1998.
Inasmuch as this mandate would
require the modification of over 10,000
HHA provider agreements by the
January 1, 1998 deadline, we are
implementing these modifications by
this rule. Therefore, this rule deems
such agreements to be modified so as to
incorporate the surety bond requirement
effective January 1, 1998.

We will verify that each HHA has
obtained a bond in the correct amount
and that the bond otherwise conforms to
the specifications we establish. If an
HHA fails to timely file a surety bond
that meets the requirements of our rules,
we may terminate a participating HHA'’s
existing provider agreement or refuse to
enter into a provider agreement with an
HHA that seeks to participate in
Medicare. The surety bond requirement
will be incorporated into participating
HHAS’ existing provider agreements and
all new HHA provider agreements
effective January 1, 1998.

C. What Constitutes a Surety Bond

The “surety bond” in this final rule
with comment period is an instrument
obtained by an HHA from a surety
company in which the surety company,
acting as Surety, guarantees that it will
be responsible for unrecovered debts
owed to us by an HHA.

We are requiring that the bond be
obtained from a company that has been
issued a Certificate of Authority by the
U. S. Department of Treasury (which
has issued generally applicable
regulations governing the surety bond
industry with respect to Federal
agencies, thereby creating a well-

regulated market). Such companies are
listed in the Department of Treasury’s
Circular Number 570 “Companies
Holding Certificates of Authority as
Acceptable Sureties on Federal Bonds
and as Acceptable Reinsuring
Companies.” We limit the purchase of a
bond from a company listed on the
Department of Treasury’s list of
approved companies that have been
issued a ““Certificate of Authority” to
ensure that a Surety we rely on meets
certain minimum standards. Also, the
company must not have been
determined by us to be an unauthorized
surety for the Medicare program.

We will determine a surety company
to be unauthorized if:

¢ The surety company fails to furnish
us, upon request, timely confirmation of
the issuance of, and the validity and
accuracy of information appearing on, a
surety bond.

« The surety company fails to pay us
timely after we have presented to the
surety a proper claim for payment and
sufficient evidence to establish the
surety company’s liability on the bond.

¢ The surety company, by other
similar action, furnishes us with good
cause to determine that the company is
not acceptable as a surety for the
Medicare program.

A determination that a surety
company is not an authorized source for
surety bond for Medicare will be
effective immediately upon publishing a
notice of the determination in the
Federal Register and remains in effect
until we publish a notice of
reinstatement in the Federal Register.
However, any such determination does
not affect any surety bond issued by the
surety company to an HHA before the
effective date of the determination.

If a Surety is determined to be an
unauthorized surety company, we will
also determine whether and how such a
determination will affect HHAs that
have obtained a current bond from the
now unauthorized company. We may
require that HHAs obtain replacement
bonds. A determination by us that a
surety company is an unauthorized
surety company for the purposes of this
rule is not a debarment, suspension, or
exclusion for the purposes of Executive
Order 12549.

D. Surety Company Obligations

The surety company must guarantee
to pay us, up to the face amount of the
bond, the full amount of any unpaid
Medicare overpayment, plus accrued
interest, based on payments we made to
the HHA during the term of the bond.
Also, the surety company must
guarantee to pay us, up to the face
amount of the bond, the full amount of



294

Federal Register / Vol. 63, No. 2 / Monday, January 5, 1998 / Rules and Regulations

any unpaid civil money penalty or
assessment we have imposed on the
HHA during the term of the bond based
on an authority under Title XI, Title
XVIII, or Title XXI of the Act, plus any
accrued interest. When the term of the
surety bond expires, the Surety remains
liable for any claims that are not timely
paid that have been or will be identified
based on Medicare payments made
during the term of the bond and for civil
money penalties or assessments that
were determined during the term of the
bond and are not timely paid. We will
demand payment from a Surety when
the Surety becomes liable under a bond
even if we have available to us
alternative legal means to pursue
collection of the monies due us.
Additional requirements for obtaining
a surety bond are addressed in order to
specify the conditions under which the
surety company becomes liable to us.

E. HHA Surety Bond Purchase
Requirements

Except for an HHA operated by a
Federal, State, local, or tribal
government agency determined by us to
meet the waiver criteria for this
requirement, every other participating
HHA must submit to us by February 27,
1998 a surety bond that is effective
beginning January 1, 1998 through the
end of the HHA'’s current fiscal year.
Thereafter, a participating HHA must
submit to us, on an annual basis, a new
surety bond to be effective for the
HHA's fiscal year. The HHA must
submit the bond to us not later than 30
days before the start of the fiscal year.
(For an HHA whose fiscal year begins
February 1, 1998 or March 1, 1998 the
submission of the second bond would
not be due until March 31, 1998.) We
require each HHA to obtain a new
surety bond each year in lieu of a
multiple-year bond or continuous bond.
We believe neither a multi-year bond
nor a continuous bond gives the
Medicare Trust Funds the level of
protection of a one-year bond. In
addition, a one-year bond makes it
easier to administratively tie a particular
bond with a particular year’s Medicare
payments. Also, if the Surety’s liability
is renewed each year up to the limit of
the surety bond, any penalties and
assessments have a greater opportunity
of being repaid by the HHA. If a one-
year bond is required, it is easier to link
the Surety’s liability with a particular
term of the bond and the fiscal year.

An HHA that seeks to participate in
Medicare for the first time must submit
a surety bond to us with its enroliment
application (form HCFA-855, OMB
approval number 0938-0685) but no
later than the completion date of its

certification survey. An HHA that seeks
to become a participating HHA through
the purchase or other transfer of the
ownership interest of a participating
HHA must also ensure that the surety
bond is effective from the date of the
purchase or transfer of the ownership
interest.

For an HHA that undergoes a change
of ownership, the 15 percent is
computed on the basis of Medicare
payments made by us to the HHA for
the most recently accepted cost report.

F. Amount of Surety Bond

We are establishing a flat rate to
determine the amount of the bond that
will be used in combination with a
$50,000 minimum bond. The flat rate is
related to the volume of business a HHA
does with Medicare. The bond amount
is the maximum amount for which a
surety company would be liable to
HCFA. The flat rate is generally 15
percent of the annual amount paid to
the HHA by the Medicare program as
reflected in the HHA’s most recently
accepted cost report. However, if an
HHA'’s payments have increased or
decreased by 25 percent for the first 6
months of the HHA's current fiscal year,
we will determine the amount of the
bond required for the next fiscal year
based on such payments and notify the
HHA of the required bond amount based
on the annualized amount of such
payments. In either case, the amount of
the surety bond and the premium paid
by the HHA for the surety bond are
directly tied to the amount of Medicare
payments received by the HHA.

We believe a bond amount tied to 15
percent of an HHA'’s Medicare payments
is needed to ensure that we will recover
on most uncollectible overpayments. In
1993, Medicare overpayments were 4
percent of total Medicare payments
made to all HHAs. In 1996, Medicare
overpayments had grown to 7 percent of
total Medicare payments made to all
HHAs. Thus, the industry-wide ratio of
overpayments to payments has risen
dramatically (nearly doubling). Also,
although the industry percentage was
only 7 percent in 1996, the
overpayments of a particular HHA, as a
percentage of that HHA’s Medicare
payments could greatly exceed the
percentage of overpayments of all
HHAs.

We also believe that generally the 15
percent is a reasonable percentage on
which to base the amount of the bond,
since it would not be too high as to be
a barrier for small companies, yet high
enough to provide the Trust Funds with
a reasonable ability to recover debts
owed to the program. In determining

this percentage amount, we consulted
with an insurance industry trade group.

For HHAs currently participating in
Medicare, the amount of the initial
surety bond (i.e., the bond effective from
January 1, 1998) is to be based on the
HHA’s most recently accepted cost
report. For an HHA that seeks to
participate in the Medicare program on
or after January 1, 1998 and purchases
the assets or ownership interest of a
participating (or formerly participating)
HHA, the amount of the initial surety
bond will be based on the total amount
of Medicare payments to the
participating (or formerly participating)
HHA in the most recently accepted cost
report. For an HHA that seeks to
participate in the Medicare program on
or after January 1, 1998 and has not
purchased the assets or ownership
interest of a participating (or formerly
participating) HHA, the amount of the
initial surety bond will be $50,000. The
amount of each subsequent surety bond
will be based on the annual total
amount of Medicare payments made to
the HHA in the most recently accepted
cost report.

If an HHA'’s overpayment for the most
recently accepted cost report exceeds 15
percent of annual payments, Medicare
may require the HHA to secure a bond
up to or equal to the amount of the
overpayment, provided the amount of
the bond is not less than $50,000.

G. Cost of Surety Bonds

We have been advised by surety
industry sources that well-operated and
sufficiently capitalized companies can
expect to incur costs, on average, of
approximately $10 per thousand dollars
of the face amount of the bond. Thus,
on average, a $50,000 bond will cost an
HHA approximately $500. As noted
earlier, under section 4312(b)(2) of
BBAS§’97 the cost of surety bonds is not
to be reimbursed by Medicare. The costs
associated with obtaining surety bonds
is further discussed in the regulatory
impact analysis section of this
preamble.

I11. Surety Bond Requirements Under
Medicaid

Section 4724(b) of BBA '97 amended
section 1903(i) of the Act to prohibit
Federal Financial Participation (FFP) to
a State for home health services under
Medicaid unless the home health
agency furnishing the services provides
the State with a surety bond that meets
the requirement established by section
1861(0)(7) of the Act. This provision is
effective for services furnished on or
after January 1, 1998. This change
affects our regulations at 42 CFR part
441.
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In general, every HHA that
participates or that seeks to participate
in the Medicaid program must obtain a
surety bond. The statute requires that
the Medicaid surety bond must be in the
form specified by the Secretary for
surety bonds under the Medicare
program. Therefore, in general, the
requirements for surety bonds for HHAs
in the Medicare program, discussed in
section Il of this preamble, also apply to
HHASs participating in the Medicaid
program. However, certain differences
between the Medicare and Medicaid
programs require that the surety bond
requirement be tailored to fit the
Medicaid program. Medicare
reimbursement for services furnished by
participating HHAs is provided through
fiscal intermediaries based on claims
submitted directly to HCFA. Payment
for home health services under
Medicaid is made to the HHA by the
State Medicaid agency. The State
Medicaid agency submits a quarterly
expenditure report to HCFA in order to
claim Federal matching funds, usually
at the 50 percent rate, for home health
services provided under Medicaid by
participating HHAs.

In general, we are adopting for the
Medicaid program the surety bond
requirements set forth in the Medicare
program, as provided for under the BBA
'97. Appropriate changes are made to
establish that the HHA participating in
the Medicaid program must submit the
surety bond to the State Medicaid
agency, rather than HCFA, and that the
State Medicaid agency must take the
applicable actions with regard to
compliance with the statutory and
regulatory requirements in order to
receive FFP for home health services.
For these reasons, we are allowing the
State Medicaid agency to specify any
other requirements for the HHA that it
deems necessary to ensure that it
receives a surety bond from an
authorized surety company. Surety
bonds must be submitted to the
Medicaid agency by February 27, 1998,
and carry an effective date of January 1,
1998. The term of the bond must be 1
year and the amount of the bond must
be $50,000 or 15 percent of the amount
paid to the HHA by the State Medicaid
program for the most recent annual
period for which data are available,
whichever is greater. As in Medicare,
the Medicaid agency may require a bond
greater than 15 percent of annual
payments if the HHA’s overpayments
exceed that percentage of payments.

The Medicaid agency, rather than
HCFA, is the obligee for surety bonds
required under the Medicaid program.
We are specifying that each State will
make the determination that a surety

company has met a condition to cause
it to be unauthorized for Medicaid
purposes in its State. Since each State
will be making this determination, we
are allowing the State to establish its
own requirements for notifying the
HHAs and the public that a surety
company is not authorized for Medicaid
purposes in the State. Each State is
provided the flexibility to set the annual
period for which bonds in their State
will apply.

The surety bond under Medicaid is
for unpaid overpayments only, not for
civil money penalties or assessments, as
is the case under Medicare. Civil money
penalties against HHAs are not
authorized under the Medicaid statute
and neither HCFA nor the States can
impose assessments to HHAs similar to
those assessments imposed by HCFA
under Medicare.

V. Capitalization Requirements for
HHAs

A. Background

One potential difficulty with many
small businesses is that they are often
undercapitalized. That is, they do not
have adequate capital, or up-front funds,
with which to operate the business
pending development of an adequate
and reliable stream of revenue.

Even under ideal conditions, a
business must incur costs before any
revenues are realized. Costs of planning
and organizing the business are incurred
before any services can be rendered or
goods can be sold. Afterwards, once the
business has begun to operate, there is
a period of time when services are
rendered or goods are sold before any
revenues from these activities actually
will begin to flow into the business.
Until that happens, the business must
have other funds available to operate in
order to pay employee salaries, to pay
rent, to pay costs of heat, light and
power, and so forth.

Under less than ideal conditions, the
need for adequate up-front operating
funds is even more critical. For
example, the demand for the services or
goods may not be as great as anticipated;
a temporary (or longer) downturn in the
market may depress sales; the normal
turn-around in billing and receiving
payment may be longer than
anticipated; or particular customers may
lag in paying for goods and services.

New HHAs generally are small
businesses and have the same need for
adequate capitalization as have other
small businesses which are just starting.
As with other small businesses, a lack
of funds in reserve to operate the
business until a stream of revenues can
be established can seriously threaten the

viability of the business. In addition, for
new HHAS, which are in business to
render patient care services, any
condition threatening the viability of the
new business can adversely affect the
quality of care to their patients and, in
turn, the health and safety of those
patients. That is, if lack of funds forces
an HHA to close its business, to reduce
staff, or to skimp on patient care
services because it lacks sufficient
capital to pay for the services, the
overall well-being of the HHA'’s patients
could be compromised. In fact, there
could be the risk of serious ill effects as
a result of patients not receiving
adequate services.

The level of services provided to an
HHA'’s patients is of serious concern to
us for the following reason. The process
by which an HHA participates in the
Medicare program is one that involves
a survey by HHS or an accrediting
organization. This survey is essentially
a snapshot of the agency’s activities. For
a new agency that is undercapitalized,
it may be unable to sustain the level of
services it is able to provide at the time
of the survey over the period of time
necessary for it to begin receiving a
steady stream of revenue from Medicare.
The period in question could last as
long as two or even three months. Since
a survey has already been conducted,
the new HHA's services are not
routinely inspected during this period
and so there is increased danger that
lack of operating funds could result in
inadequate care that is not discovered.

B. Effects of Threatened Financial
Viability

To assure quality of care to patients
who receive care from a new HHA, we
are establishing initial capitalization
requirements for new HHAs in order to
increase the likelihood of their viability
and to minimize situations that could
adversely affect the health and safety of
their patients. These requirements will
be effective January 1, 1998.

We believe that these requirements
are urgently needed, particularly in light
of the findings of the Office of Inspector
General (OIG) regarding
undercapitalized or bankrupt HHAs and
the adverse impact such HHAs have on
the Medicare program and public
monies. In its July 1997 report, “Home
Health: Problem Providers and Their
Impact on Medicare” (OEI-09-96—
00110), the OIG stated, in part:

If it were not for Medicare accounts
receivable, problem agencies would have
almost nothing to report as assets. Agencies
tend to lease their office space, equipment,
and vehicles. They are not required by
Medicare to own anything, and they are
almost always undercapitalized. On average,
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cash on hand and fixed assets amount to only
one-fourth of total assets for HHAs, while
Medicare accounts receivable frequently
equal 100 percent of total assets. These
agencies are almost totally dependent on
Medicare to pay their salaries and other
operating expenses. For a home health
agency, there are virtually no startup or
capitalization requirements. In many
instances, the problem agencies lease
everything without collateral. They * * * do
not even have enough cash on hand to meet
their first payroll.

We agree that it is unacceptable that
an HHA can enter the Medicare program
in many cases with little or no reserves
with which to operate pending receipt
of reimbursement from Medicare (and
other payers). To do business in this
manner sets a new HHA up for potential
problems from the beginning and
exposes Medicare to unnecessary risk.
Accordingly, we believe it is imperative
that Medicare set capitalization
requirements for new HHAs promptly.

Section 1891(b) of the Act states that
it is “the duty and responsibility of the
Secretary to assure that the conditions
of participation and requirements
specified in or pursuant to section
1861(0) and subsection (a) of this
section and the enforcement of such
conditions and requirements are
adequate to protect the health and safety
of individuals under the care of a home
health agency and to promote the
effective and efficient use of public
moneys.” Section 1861(0)(8) itself
authorizes the Secretary to establish
“such additional requirements * * * as
the Secretary finds necessary for the
effective and efficient operation of the
program.”

Section 1866(b)(2) provides that the
Secretary may refuse to enter into an
agreement under section 1866 after
determining “‘that the provider fails to
comply substantially with the
provisions of the agreement” or “with
the provisions of [Title 18] and
regulations thereunder” or “that the
provider fails substantially to meet the
applicable provisions of section 1861.”

It is on the basis of these authorities
that we are, by regulation, establishing
this new requirement that an HHA must
have a certain minimum amount of
capital necessary to assure the financial
success of the business and, thus, to
minimize the possibility of quality
problems or financial loss to the
Medicare program as a result of
shortfalls in business revenue.

C. Capitalization Requirements

For an HHA that seeks to participate
in the Medicare or Medicaid program
beginning on or after January 1, 1998,
we will determine whether the HHA has
sufficient capitalization, that is, the

initial reserve operating funds that the
HHA will need to operate for the first
three months as a participating
Medicare or Medicaid provider.
Capitalization is required for all HHAs
that are seeking, for the first time, to
participate in Medicare, including new
HHAs as a result of a change of
ownership if the change of ownership
results in a new provider number being
issued.

These capitalization requirements
apply to Medicaid HHAs as well as
Medicare HHAs. As provided in 42 CFR
440.70(d), a home health agency for the
Medicaid program means a public or
private agency or organization, or part of
an agency or organization, that meets
requirements for participating in
Medicare. Most HHAs participate in
both the Medicare and Medicaid
programs. However, even those HHAs
that participate solely in Medicaid but
not in Medicare must meet the Medicare
requirements. Therefore, the following
discussion, which is directed to
Medicare HHAs, must be read to apply
also to HHAs that seek participation in
both programs or only in the Medicaid
program. However, in the case of
Medicaid-only HHAS, the Medicaid
State agency is responsible for
determining whether the capitalization
requirements set forth in 42 CFR 489.28
are met in the same manner that
Medicare intermediaries make the
determination for HHAS requesting to
enter the Medicare program only or both
the Medicare and Medicaid programs.

As discussed further below, through
our Medicare intermediaries we will
determine the amount of capital that
each new HHA is required to have
before becoming certified in the
Medicare program. This amount is to
enable the HHA to operate for three
months after becoming certified to
participate as a Medicare provider of
services. That is, as of the date that the
HHA becomes certified in the Medicare
program, which sometimes could be
retroactive back to the date the HHA
met all condition level requirements, it
must have available the amount of
capital determined by us as sufficient
under criteria established by this rule.
After the date of certification, it is
expected that the HHA will expend
some, or in some cases all, of the funds
in providing care to its patients,
including Medicare beneficiaries,
pending developing a stream of patient
care revenue from Medicare and other
payers.

There may be several ways to
structure a capitalization requirement
for new HHASs, but we believe the
method discussed below is reasonable
and likely to meet the objectives of

enhancing the financial viability of the
Medicare program. We will determine
the sufficiency of the capitalization of
an HHA that seeks to participate in the
program based on the first-year
experience of other HHAS, i.e., on cost
data from submitted cost reports for the
first full year of operation from at least
three other comparable HHAs. Although
a number of factors could be relevant in
determining an adequate capitalization
amount, we believe the following core-
approach serves to tailor the
capitalization needed by an HHA which
is seeking to participate in the Medicare
program.

First, the intermediary determines an
average cost per visit based on first-year
cost report data from the as-filed cost
reports for at least three HHASs that it
serves that are comparable to the HHA
that is seeking to enter the Medicare
program, considering such factors as
geographic location and urban/rural
status, number of visits, provider-based
vs. free-standing, and proprietary vs.
non-proprietary status. The average cost
per visit is determined by dividing the
sum of the total reported costs of care
for all patients of the HHASs by the sum
of their total visits. Then, the
intermediary multiplies the average cost
per visit by the projected number of
visits for all patients (Medicare,
Medicaid, and all other patients) for the
first three months of operation of the
HHA that is seeking to enter the
program. By developing an average cost
per visit using first year cost data from
at least three comparable HHAs in the
same area, then applying this cost per
visit to the new HHA'’s own projected
visits, the initial reserve operating funds
so determined should closely
approximate the needs of the new HHA.

Finally, if the number of annual visits
projected by the HHA seeking to enter
the program is less than 90 percent of
the average number of annual visits
reported by the HHASs from which the
average cost per visit was developed
(that is, total reported visits divided by
the total number of HHAs used), the
intermediary will substitute for the
HHA'’s projected visits 90 percent of one
calendar quarter of the average reported
visits (that is, the average number of
visits for three months) for the new
HHAs already in the program. This step
serves to set a reserve amount for the
new HHA in line with the experience of
comparable HHAs in the same area and
prevents the new HHA from being
undercapitalized, and putting the HHA
and the Medicare program at risk.

The intermediary also will submit the
average cost per visit that it has
developed to the HCFA regional office
that is involved in certifying the HHA.
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We will collect this information and
analyze it to determine the feasibility of
establishing average per visit costs
regionally or centrally or developing
some other measure of initial
capitalization. Following publication of
these new regulations, we will develop
program instructions that will describe
this process more fully.

The process we have laid out here
will work acceptably, we believe,
because regional home health
intermediaries (RHHIs) serving HHAs
are limited in number and have both the
expertise and recent cost reporting files
to estimate the capital requirements laid
out in this rule. We recognize, however,
that the process relies to some extent on
the recent cost reports available to the
RHHIs and that it could be improved if
the capitalization amounts required
could be derived from a larger data base
and could be computed to a greater
degree by provider type. We have
recently begun to receive HHA cost
reports in an automated system;
however, the available reports are
limited and additional information from
survey and certification files and HHA
claims data would be necessary to help
develop the data we need. We have
begun to look at these data to determine
if it is feasible to compute capitalization
amounts from them. If so, we will use
this data in further developing in the
future, the capitalization requirements
established in this final rule.

The HHA must provide us sufficient
evidence to prove that the initial reserve
operating funds are available to it and
that at least 50 percent of the amount
comprises the HHA’s own, non-
borrowed funds which are not in any
way encumbered. If an owner uses his/
her own funds in the business, whether
loaned or contributed to the business,
the funds are considered the owner’s
investment in the business and,
therefore, those funds are part of the
HHA'’s own funds. (However, if the
owner lends funds to the business, any
interest the HHA pays the owner would
not be allowable as interest under the
Medicare program (42 CFR
413.153(c)(1)).

If an organization plans to do business
with the Medicare program as a new
HHA, we believe it is reasonable that it
would have 50 percent of the
capitalization requirement as non-
borrowed funds. Fifty percent of the
requirement in non-borrowed funds
demonstrates that the organization is
earnest in its attempt to become a
financially sound provider of home
health services under the Medicare
program. And from Medicare’s
perspective, 50 percent of the
capitalization minimizes Medicare’s risk

that the HHA will become financially
insolvent in the beginning stages of
starting its business. At least one State,
(the State of New York), which imposes
operating capital requirements as part of
its certificate-of-need process for HHAs,
requires the applying HHA to document
that it has contributed at least 50
percent of its own (non-borrowed) funds
in meeting the capital requirement.

To support that the HHA has met the
requirement, it must provide the
intermediary with a copy of the
statement(s) of the HHA’s savings,
checking, or other account(s) which
contain(s) the funds, accompanied by an
attestation from an officer of the bank or
other financial institution that the funds
are in the account(s) and are
immediately available.

Although Medicare generally expects
the funds available to be cash funds, in
some cases an HHA may have all or part
of the initial reserve operating funds in
cash equivalents. For the purposes of
this section, cash equivalents are short-
term, highly liquid investments that are
readily convertible to known amounts of
cash and that present insignificant risk
of changes in value. If a cash equivalent
is not readily convertible to a known
amount of cash as needed during the
initial three month period for which the
initial reserve operating funds are
required, the cash equivalent does not
qualify in meeting the initial reserve
operating funds requirement. Examples
of items commonly considered to be
cash equivalents are Treasury bills,
commercial paper, and money market
funds. As with funds in a checking,
savings, or other account, the HHA also
must be able to document the
availability of any cash equivalents.

Depending on the elapsed time
between the time the HHA originally
establishes that it has the funds
available and the time needed for us to
determine that the HHA has met all
other requirements necessary for
certification, we later may require the
HHA to furnish us with another
attestation from the financial institution
that the funds remain available upon the
HHA'’s certification into the Medicare
program or, if applicable,
documentation from the HHA that any
cash equivalents remain available.

Also, the officer at the HHA who wiill
be certifying to the accuracy of the
information on the HHA's cost report
must certify as to the portion of the
required initial reserve operating funds
that constitutes non-borrowed funds, an
amount which must be at least 50
percent of the total required funds.

The remainder of the initial reserve
operating funds may be secured through
borrowing or line of credit from an

unrelated lender. An unrelated lender is
defined in the regulations providing for
the reimbursement of allowable interest
expense under the Medicare program. In
determining whether interest is proper
under the Medicare program, 42 CFR
413.153(b)(3) provides that “‘interest
be—(ii) Paid to a lender not related
through control or ownership, or
personal relationship to the borrowing
organization.” Funds borrowed from a
person or entity contrary to the
provisions in §413.153(b)(3)(ii) do not
qualify as funds to meet the initial
reserve operating funds requirement.

If borrowed funds are not in the same
account(s) as the provider’s own funds,
the HHA also must provide proof that
the borrowed funds are available for use
in operating the HHA, by providing to
the intermediary a copy of the
statement(s) of the HHA's savings,
checking, or other account(s) containing
the borrowed funds, accompanied by an
attestation from an officer of the bank or
other financial institution that the funds
are in the account(s) and are
immediately available. As with the
provider’s own funds, we later may
require the HHA to furnish another
attestation by the financial institution
that the funds remain available upon the
HHA's certification into the Medicare
program.

If the HHA chooses to establish the
availability of a portion of the initial
reserve operating funds with a line of
credit, it must provide the intermediary
with a letter of credit from the lender.
As with funds in a bank or other
financial institution, as discussed above,
we later may require the HHA to furnish
us with an attestation from the lender
that the HHA, upon its certification into
the Medicare program, continues to be
approved to borrow the amount
specified in the letter of credit.

We will not enter into a provider
agreement with an HHA until we are
satisfied, through the intermediary, that
the capitalization requirement has been
met, that is, that the HHA has the initial
reserve operating funds available as
discussed above.

V. Provisions of the Final Rule With
Comment Period

A. Surety Bond Requirements Under
Medicare

We are adding a new Subpart F to 42
CFR part 489, consisting of §§ 489.60
through 489.73, to establish the surety
bond requirements that pertain to HHAs
under Medicare.

In §489.60 (“‘Definitions’’) we specify
the meaning of the terms “‘assessment”,
“assets”, “civil money penalty”’,
“participating home health agency”,
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“surety bond”’, “‘unpaid civil money
penalty or assessment”, and “unpaid
claim” to clarify the meaning of these
terms in the context of the surety bond
requirements.

We define the terms as follows:

Assessment means a sum certain that
HCFA may assess against an HHA in
lieu of damages under Titles XI, XVIII,
or XXI of the Social Security Act or
under regulations in this chapter.

Assets includes but is not limited to
any listing that identifies Medicare
beneficiaries to whom home health
services were furnished by a
participating or formerly participating
HHA.

Civil money penalty means a sum
certain that HCFA has the authority to
impose on an HHA as a penalty under
Titles XI, XVIII, or XXI of the Social
Security Act or under regulations in this
chapter.

Participating home health agency
means a ‘“home health agency” (HHA),
as that term is defined by section
1861 (o) of the Social Security Act, that
also meets the definition of a ““provider”
as set forth at § 400.202 of this chapter.

Surety bond means one or more bonds
issued by one or more surety companies
under 31 U.S.C. 9304 to 9308 and 31
CFR parts 223, 224, and 225, provided
the bond otherwise meets the
requirements of this section.

Unpaid civil money penalty or
assessment means a civil money penalty
or assessment imposed by HCFA on an
HHA under Titles XI, XVIII, or XXI of
the Social Security Act, plus accrued
interest, that, 90 days after the HHA has
exhausted all administrative appeals,
remains unpaid (because the civil
money penalty or assessment has not
been paid to, or offset or compromised
by, HCFA) and is not the subject of a
written arrangement, acceptable to
HCFA, for payment by the HHA. In the
event a written arrangement for
payment, acceptable to HCFA, is made,
an unpaid civil money penalty or
assessment also means such civil money
penalty or assessment, plus accrued
interest, that remains due 60 days after
the HHA'’s default on such arrangement.

Unpaid claim means a Medicare
overpayment for which the HHA is
responsible, plus accrued interest, that,
90 days after the date of the agency’s
notice to the HHA of the overpayment,
remains due (because the overpayment
has not been paid to, or recouped or
compromised by, HCFA) and is not the
subject of a written arrangement,
acceptable to HCFA, for payment by the
HHA. In the event a written
arrangement for payment, acceptable to
HCFA, is made, an unpaid claim also
means a Medicare overpayment for

which the HHA is responsible, plus
accrued interest, that remains due 60
days after the HHA'’s default on such
arrangement.

In §489.61 (“‘Basic requirement for
surety bonds”’) we stipulate that, in
general, each Medicare participating
HHA or HHA that seeks to become a
Medicare participating HHA must
obtain and furnish us with a copy of a
surety bond. The BBA 97 requires that
HHASs must obtain a surety bond
effective January 1, 1998. In addition,
we believe that requiring a HHA to
purchase a surety bond will help ensure
that we are able to recover
overpayments we cannot collect using
other methods.

In §489.62 (“‘Requirement waived for
Government-operated HHAS’’) we
stipulate that, under certain conditions,
government-operated HHAs are deemed
to have furnished a comparable surety
bond under State law. When the
necessary conditions are met, we waive
the bond requirement. We believe that
government-operated HHAs tend not to
use fraudulent or abusive Medicare
billing practices and when overpaid
almost invariably honor their debts. Our
anecdotal experience suggests that such
HHAs timely pay their Medicare debts.
More importantly, given the taxing
authority of the government of which
the HHA is a part, such government will
generally be able to raise funds to meet
its just debts. As such, we believe such
taxing power affords us a comparable if
not greater level of protection as would
a surety bond issued by a private surety
company and that any Medicare debt a
government-operated HHA might
inadvertently incur would be easily
collectible. Therefore, we believe that
government-operated HHAS represent a
minimum risk to Medicare.
Consequently, we have waived the
surety bond requirement for
government-operated HHAs to the
extent such HHAs have a good history
of paying their Medicare debts.
Government-operated HHAs with a poor
history of paying their Medicare debts,
if there are any such HHAs, will not
meet the standard necessary for waiver
of the surety bond requirement.

In §489.63 (““Parties to the bond”’) we
specify the format of the names of the
three entities on the bond. This provides
guidance to the HHA as to how to name
the three parties to the bond. By
specifically naming the parties to the
bond in this manner, clarity is provided
as to the rights and obligations of each
party of this three-party instrument.

In §489.64 (““Authorized Surety and
exclusion of surety companies”) we
stipulate that the surety bond must be
obtained from an Authorized Surety and

define what conditions must be met for
a surety company to be considered an
Authorized Surety under this section.
We believe that allowing HHAS to
obtain bonds only from surety
companies that have been issued a
Certificate of Authority by the U.S.
Department of the Treasury helps
ensure that the HHA is obtaining a bond
from a company that meets certain
minimum standards. To ensure that the
HHA has properly fulfilled the surety
bond requirement as specified in this
rule, we will ask the Surety to furnish
timely confirmation of the issuance of,
and the validity and accuracy of
information appearing on, a bond the
HHA has furnished to us. If the Surety
fails to comply with our request for such
information, we will determine the
Surety to be unauthorized as a source of
bonds for Medicare purposes, since
without such confirmation from the
Surety we can not determine if the HHA
has properly complied with the surety
bond requirements. Similarly, if we
demand payment according to the terms
of the bond, and the Surety fails without
justification to pay us, we may
determine that such surety company
cannot be relied upon to fulfill its
commitments and may then determine
the surety company to be unauthorized
for future use by any HHA. If a Surety

is determined to be an unauthorized
surety company, we also determine
whether and how such a determination
will affect HHAs that have obtained a
current bond from the now
unauthorized company. We may require
that HHASs obtain replacement bonds. A
determination by us that a surety
company is an unauthorized surety
company for the purposes of this rule is
not a debarment, suspension, or
exclusion for the purposes of Executive
Order 12549.

Section 489.65 (““Amount of the
bond’’) covers the methods of how to
calculate the surety bond amount for
participating HHAs and HHAs that seek
to participate in Medicare. We believe
that 15 percent of the annual Medicare
payments received by the HHA during
its fiscal year is generally a reasonable
percentage on which to base the amount
of the bond, subject to the statutory
minimum of $50,000. By using 15
percent of the amount of annual
Medicare payments, the amount of the
surety bond and the premium for t