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Rules and Regulations

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44

U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1403

RIN 0560-AC02

Debt Settlement Policies and
Procedures

agency: Commodity Credit Corporation,
USDA.

action: Final rule.

summary: An interim rule was
published January 4,1991, at 56 FR 359,
amending 7 CFR part 1403, which sets
forth the policies and procedures the
Commodity Credit Corporation (CCC)
uses to settle debts owed to CCC and
other agencies of the United States. This
final rule adopts the interim rule with
one minor change, and amends 7 CFR
part 1403 to set forth special policies
and procedures for settlement of debts
arising from 1988 and 1989 advance
deficiency overpayments, as required by
the Food, Agriculture, Conservation, and
Trade Act of 1990.

EFFECTIVE date: This final rule is
effective July 16,1991.

FOR FURTHER INFORMATION CONTACT:

Annette Race, Debt Management and

Contract Procedures Branch, Financial

gganagement Division, ASCS, (202) 447-
14.

SUPPLEMENTARY INFORMATION: This
final rule has been reviewed in
conformance with Executive Order
12291 and Departmental Regulation
1512-1 and has been classified as “not
major” because it will not result in: (1)
An annual effect on the economy of $100
million or more; (2) a major increase in
costs and prices for consumers,
individual industries, federal. State or
local government agencies, or
geographic regions; or (3) significant
adverse effects on competition,
employment, investment, productivity,

innovation, or on the ability of United
States-based enterprises to compete
with foreign-based enterprises in
domestic or export markets.

This action does not constitute a
review as to need, currency, clarity, and
effectiveness of these regulations under
Departmental Regulation 1512-1. No
sunset review date has been set for this
regulation because review is ongoing.
This action will not increase the federal
paperwork burden for individuals, small
businesses, and others and will not have
a significant impact on a substantial
number of small entities. Therefore, this
action is exempt from the provisions of
the Regulatory Flexibility Act and no
Regulatory Flexibility Analysis was
prepared.

This action will not have a significant
impact specifically upon area and
community development; therefore,
review as established by Executive
Order 12372 (July 14,1982) was not used
to assure that units of local government
are informed of this action.

CCC policies and procedures
governing the administrative collection,
discharge, and referral of debts have
been established under a single heading
at 7 CFR part 1403. This final rule
amends part 1403 to implement special
provisions for settlement and collection
of delinquent debts arising out of 1988
and 1989 advance deficiency
overpayments as required by section
107C of the Agricultural Act of 1949, as
amended by section 1121 of the Food,
Agriculture, Conservation and Trade
Act of 1990.

No public comments were received in
response to the interim rule. However,
one minor change has been made from
the interim rule. It has been determined
by CCC that interest assessed in
accordance with § 1403.21(d) shall
accrue from November 28,1990, the date
the Food, Agriculture, Conservation, and
Trade Act of 1990 was enacted, rather
than the date CCC has determined a
producer has met the conditions in
§ 1403.21(c), so that producers are not
penalized for any delay in implementing
the provisions of the Act.

List of Subjects in 7 CFR Part 1403

Debt settlement policies and
procedures.

Accordingly, the regulations at 7 CFR
part 1403 are amended as follows:
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PART 1403—{AMENDED]

1. The authority citation for 7 CFR
part 1403 is revised to read as follows:

Authority: 15 U.S.C. 714b and 714« 7 U.S.C.
1445b-2(b).

2. Section 1403.21 is added to read as
follows:

81403.21 Collection of 1988 and 1989
advance deficiency overpayments.

(a) The provisions of this section set
forth the policies and procedures for
collection of 1988 and 1989 advance
deficiency overpayments
(“overpayments”™).

(b) The following definition shall be
applicable to this section:

Financial hardship means that
condition of a producer in which
payment of the debt by lump sum would
jeopardize the producer’s ability to
provide food, shelter, and medical care
to his immediate family, or to continue
the producer’s farming operation, as
determined by CCC.

(c) This section applies to collection of
overpayments from those producers
who are suffering financial hardship, as
determined by CCC, and who also meet
the following conditions, as determined
by CCC:

(1) Who received an advance
deficiency payment for the 1988 or 1989
crop of a commodity under part 1413 of
this chapter;

(2) Who are required to provide a
refund of at least $1,500 of such
payment, as a result of the increase in
market prices of the commodity;

(3) Who reside in a county, orin a
county that is contiguous to a county
where CCC has determined that
farming, ranching, or aquaculture
operations have been substantially
affected as evidenced by a reduction in
normal production for the county of at
least 30 percent during two of the three
crop years 1988,1989, and 1990 by:

(i) A natural disaster designated by
the Secretary of Agriculture;

(ii) A major disaster or emergency
designated by the President under the
Robert T. Stafford Disaster and
Emergency Assistance Act (42 U.S.C.
5121 et seq.);

(4) Where the total quantity of the
1988 or 1989 crop of the commodity that
the producers were able to harvest is
less than the result of multiplying 65
percent of the farm payment yield
established CCC for the crop by the sum



32320

of the acreage planted for the harvest
and the acreage prevented from being
planted (because of the disaster or
emergency referred to in paragraph
(c)(3) of this section) for the crop; and

5) Who have applied to the County
Agricultural Stabilization and
Conservation Service Office which
issued the advance deficiency payment,
no later than May 31,1991, for a
determination of eligibility for the
repayment provisions of this section.

(d) CCC shall assess interest on
delinquent debts for 1988 or 1989
overpayments as follows:

(1) CCC shall establish a regional
annual interest rate for each of 12
geographic regions, corresponding to the
extent practicable, as determined by
CCC, with the 12 geographic districts of
the Farm Credit System.

(2) Each regional annual interest rate
shall not exceed the average of the
interest rates charged by Farm Credit
System institutions within the region to
high-risk borrowers on 1-year operating
loans, as determined by CCC based
upon information provided to CCC by
the Farm Credit System.

(3) Interest shall accrue at the
established regional annual interest rate
for the region in which the debt arose,
beginning November 28,1990.

(e) CCC shall not offset, in each of the
crop years 1990,1991, and 1992, more
than Vs of the farm program payments
otherwise due a producer, as a result of
the producer’s delinquency in repaying
the overpayment.

(f) CCC shall permit producers to
repay the overpayment in three equal
installments during each of the crop
years 1990,1991, and 1992, if the
producers document to CCC that they
have entered into agreements to obtain
multiperil crop insurance policies for the
1991 and 1992 crop years.

Signed at Washington, DC, on July 9,1991.
John A. Stevenson,

Acting Executive Vice President, Commodity
Credit Corporation.

[FR Doc. 91-16884 Filed 7-15-91; 8:45 am]
BILLING CODE 3410-05-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 91-ANE-25; Amendment
39-7066]

Airworthiness Directives; General
Electric Company (GE) CF6-6 Series
Turbofan Engine.

AGENCY: Federal Aviation
Administration (FAA), DOT

ACTION: Final rule, request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to GE CF6-6 series turbofan
engines, which requires ultrasonic and
eddy current inspections and provides
criteria for the removal from service of
certain stage 1 fan disks which may
have metallurgical defects. This
amendment is prompted by concerns of
traceability of suspect material used in
the manufacture of certain stage 1 fan
disks and the probability of the
existence of a metallurgical defect in the
disk bore which can adversely affect the
service life of the disk. This condition, if
not corrected, could result in an
uncontained engine failure and damage
to the aircraft.

DATES: Effective August 5,1991.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 5,
1991.

ADDRESSES: Send comments in
duplicate to the FAA, New England
Region, Office of the Assistant Chief
Counsel, attention: Rules Docket No. 91-
ANE-25,12 New England Executive
Park, Burlington, Massachusetts 01803-
5299 or deliver in duplicate to room 311
at the above address.

Comments may be inspected at the
above location between the hours of 8
a.m. and 4:30 p.m., Monday through
Friday, except federal holidays.

The applicable service information
may be obtained from General Electric
Company, Technical Publications
Department, 1 Neumann Way,
Cincinnati, Ohio 45215. This information
may be examined at the FAA, New
England Region, Office of the Assistant
Chief Counsel, room 311,12 New
England Executive Park, Burlington,
Massachusetts.

FOR FURTHER INFORMATION CONTACT:
Robert E. Guyotte, Engine Certification
Office, ANE-140, Engine and Propeller
Directorate, Aircraft Certification
Service, FAA, New England Region, 12
New England Executive Park,
Burlington, Massachusetts 01803-5299
(617) 273-7094.

SUPPLEMENTARY INFORMATION: On
November 24,1989, the FAA issued AD
89-20-01 RI, Amendment 39-6411 (54 FR
51015, December 12,1989), to establish
ultrasonic inspection requirements for
certain stage 1 fan disks installed on GE
CF6-6 series turbofan engines. That
action was prompted by an uncontained
engine failure resulting from the
presence of a metallurgical defect in the
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disk bore of a stage 1 fan disk that failed
during flight and was uncontained.

Since issuance of AD 89-20-01 RI, the
FAA has determined that additional
stage 1 fan disks may have been
produced from similar suspect material
for which traceability of the suspect
material from finished machined disk to
the heat lot of material from which it
was produced is uncertain. Certain disks
have been determined to have a higher
probability of having a metallurgical
defect in the bore forward comer which
could propagate to failure prior to the
fan disk reaching its life limit. Although
certain parts have been removed from
service, they are included in this AD for
completeness. This condition, if not
corrected, could result in an
uncontained engine failure and damage
to the aircraft.

The FAA has reviewed and approved
the technical content of GE CF6-6
Service Bulletin (SB) 72-962, Revision 3,
dated May 22,1991, which describes
procedures for ultrasonic and/or eddy
current inspection of the stage 1 fan
disk.

Since this situation is likely to exist or
develop on other engines of this same
type design, this AD requires ultrasonic
and eddy current fan disk bore
inspections and provides criteria for the
removal from service of affected disks.

Since a situation exists which could
result in an uncontained engine failure,
there is a need to minimize the exposure
of revenue service aircraft to this unsafe
condition. In addition, based on the
above and the need to inspect and
remove from service certain stage 1
disks that have metallurgical defects, as
soon as practicable, a situation exists
that requires the immediate adoption of
this regulation. Therefore, it is found
that notice and public procedure hereon
are impracticable, and good cause exists
for making this amendment effective in
less than 30 days.

Although this action is in the form of a
final rule, which involves an emergency
and, thus, was not preceded by notice
and public procedure, interested persons
are invited to submit such written data,
views, or arguments as they may desire
regarding this AD. Communications
should identify the docket number and
be submitted to the FAA, New England
Region, Office of the Assistant Chief
Counsel, attention: Rules Docket No. 91-
ANE-25,12 New England Executive
Park, Burlington, Massachusetts 01803-
5299. All communications received by
the deadline date indicated above will
be considered by the Administrator, and
the AD may be changed in light of the
comments received.
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The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various levels
of government. Therefore, in accordance
with Executive Order 12612, it is
determined that this final rule does not
have sufficient federalism implications
to warrant the preparation ofa
Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
and that it is not considered to be major
under Executive Order 12291. It is
impracticable for the agency to follow
the procedures of Executive Order 12291
with respect to this rule since the rule
must be issued immediately to correct
an unsafe condition in aircraft. It has
been determined farther that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 29,1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
ofit, if filed, may be obtained from the
Rules Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference, and
Safety.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
(FAA) amends 14 CFR part 39 of die
Federal Aviation Regulations (FAR) as
follows:

PART 39— [AMENDED]

The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 1354(a), 1421 and 1423;

49 U.S.C. 106(g) (Revised Pub. L. 97-449,
January 12,1983); and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by adding

the following new airworthiness
directive (AD):

91-15-03 General Electric Company:
Amendment 39-7066. Docket No. 91-
ANE-25.

Applicability: General Electric Company
(GE) CF6-6 series turbofan engines installed
on, but not limited to, McDonnell Douglas
DC10-10 aircraft.
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Compliance: Required as indicated, unless
previously accomplished.

To prevent an uncontained engine failure
and damage to the aircraft, accomplish the
following:

(a) Remove from service stage 1 fan disks
identified by serial number (S/N) in Group A,
Figure 3 of GE CF6-6 Service Bulletin (SB) 72-
962, Revision 3, dated May 22,1991, within
the next 10 cycles in service (CIS) after the
effective date of this AD and replace with a
serviceable part.

(b) Eddy current inspect in accordance
with GE CF6-6 SB 72-962, Revision 3, dated
May 22,1991, the bore forward comer of
stage 1 fan disks identified by S/N in Group
B, Figure 3 of GE CF6-6 SB 72-962, Revision 3,
dated May 22,1991, as follows:

(1) For disks which on the effective date of
this AD have not received an eddy current
inspection in accordance with the
Accomplishment Instructions of GE CF6-6 SB
72-962, Revision 3, dated May 22,1991,
inspect in accordance with the following
schedule:

(1) Within the next 100 CIS after the
effective date of this AD, for disks which on
the effective date of this AD have
accumulated 1250 CIS or greater since
accomplishing the immersion ultrasonic
inspection in accordance with the
Accomplishment Instructions, paragraph 2.B.
of GE CF6-6 SB 72-982, Revision 3, dated
May 22,1991.

(ii) Within the next 100 CIS after the
effective date of this AD or prior to
accumulating 1,250 CIS since the immersion
ultrasonic inspection, whichever comes later,
for disks which on the effective date of this
AD have accumulated less than 1,250 CIS
since accomplishing the immersion ultrasonic
inspection in accordance with the
Accomplishment Instructions, paragraph 2.B.
of GE SB 72-962, Revision 3, dated May 22,
1991.

(2) For disks which on the effective date of
this AD, have received an eddy current
inspection in accordance with the
Accomplishment Instructions of GE CF6-6 SB
72-962, Revision 3, dated May 22,1991,
inspect in accordance with the following
schedule:

(i) Within the next 100 CIS after the
effective date of this AD for those disks
which on the effective date of this AD have
accumulated 1,500 CIS or greater since
accomplishing the immersion ultrasonic
inspection in accordance with the
Accomplishment Instructions, paragraph 2.B.
of GE CF6-6 SB 72-962, Revision 3, dated
May 22,1991.

(ii) Within the next 100 CIS after the
effective date of this AD or prior to
accumulating 1,500 CIS since accomplishing
the immersion ultrasonic inspection, in
accordance with the Accomplishment
Instructions, paragraph 2.B of GE CF6-6 SB
72-962, Revision 3, dated May 22,1991,
whichever occurs later, for those disks which
on the effective date of this AD have
accumulated less than 1,500 CIS since
accomplishing the immersion ultrasonic
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inspection in accordance with the
Accomplishment Instructions, paragraph 2.B.
of GE CF6-8 SB 72-962, Revision 3. dated
May 22,1991.

(c) Thereafter, eddy current inspect the
bore forward comer of stage 1 fan disks
which meet the acceptance criteria of
paragraph 2A.(2)(c) of the Accomplishment
Instructions of GE CF6-6 SB 72-962, Revision
3, dated May 22,1991, at intervals not to
exceed 500 CIS since last eddy current
inspection.

(d) Remove from service prior to further
flight and replace with a serviceable part,
disks inspected in accordance with
paragraphs (b) and (c) of this AD, which do
not meet the acceptance criteria of paragraph
2.A.(2)(c) of the Accomplishment Instructions
of GE CF8-6 SB 72-962, Revision 3, dated
May 22,1991.

(e) Remove from service and replace with a
serviceable part all Group B stage 1 fan disks
at the next shop visit but no later than 2,500
CIS since immersion ultrasonic inspection in
accordance with the Accomplishment
Instructions, paragraph 2.B of GE CF6-6 SB
72-962, Revision 3, dated May 22,1991, or
June 30,1992, whichever occurs first.

(f) Immersion ultrasonic inspect in
accordance with the Accomplishment
Instructions, paragraph 2.B. of GE CF6-6 SB
72-962, Revision 3, dated May 22,1991, at the
next engine shop visit or no later than
December 31,1991, whichever occurs first,
stage 1 fan disks identified by S/N in Group
C, Figure 3 of GE SB 72-962, Revision 3, dated
May 22,1991.

(g) For the purpose of this AD, “shop visit”
is defined as the induction of the engine into
the shop for any reason.

(h) Stage 1 fan disks that have been
inspected to the Immersion Ultrasonic
Inspection of CF6-6 Commercial Engine
Service Memorandum (CESM) No. 98, have
been found serviceable and comply with the
immersion ultrasonic requirements of this
AD.

(i) Remove from service prior to further
flight those disks inspected in accordance
with paragraph (f) of this AD which do not
meet the acceptance criteria of paragraph 2.B.
of the Accomplishment Instructions of GE
CF6-6 SB 72-962, Revision 3, dated May 22,
1991.

(j) Aircraft may be ferried in accordance
with the provisions of FAR 21.197 and 21.199
to a base where the AD can be accomplished.

(k) Upon submission of substantiating data
by an owner or operator through an FAA
Inspector, (maintenance, avionics, or
operations, as appropriate) an alternate
method of compliance with the requirements
of this AD or adjustments to the compliance
schedules specified in this AD may be
approved by the Manager, Engine
Certification Office, Engine and Propeller
Directorate, Aircraft Certification Service,
FAA, 12 New England Executive Park,
Burlington, Massachusetts 01803-5299.

The inspections and removal of fan disks
shall be done in accordance with the
following General Electric service documents:
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Document No.

CF6-6 S/B 72-962........cevveeeeeeiiiiiiiiiiiiiiias

Total Pages: 14
CF6-6 CESM NO. 98.....coeviiiiiiiiieieee e
Total Pages: R

This incorporation was approved by the
Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. All persons affected by this directive
who have not already received the
appropriate service information from the
manufacturer may obtain copies upon request
to General Electric Company, Technical
Publications Department, 1 Neumann Way,
Cincinnati, Ohio 45215. This information may
be examined at the FAA, New England
Region, Office of the Assistant Chief Counsel,
room 311,12 New England Executive Park,
Burlington, Massachusetts, or at the Office of
the Federal Register, 1100 L Street, NW.,
room 8401, Washington DC.

This amendment (39-7066, AD 91-15-03)
becomes effective August 5,1991.

Issued in Burlington, Massachusetts, on
June 25,1991.

Jack A. Sain,

Manager, Engine andPropeller Directorate,
Aircraft Certification Service.

[FR Doc. 91-16821 Filed 7-15-91; 8:45 am]
BILUNG COOE 4910-13-M

DEPARTMENT OF STATE
Bureau of Consular Affairs

22 CFR Part 42

[Public Notice 1424]

Visas: Documentation of Immigrants
Under Section 154 of Public Law 101-
649

AGENCY: Bureau of Consular Affairs,
DOS.

ACTION: Final rule.

SUMMARY: This rule promulgates final
regulations to implement the provision
of section 154 of Public Law 101-649, as
it relates to natives of Hong Kong who
are issued immigrant visas under
sections 203(a) (1), (2), (4), and (5) of the
INA or, beginning in fiscal year 1992,
under sections 203(a) (1), (2), (3), and (4)
and 203(b)(1) of the INA. Section 154
authorizes extending the validity of
immigrant visas issued to certain
immigrant aliens for a specified period.
This final rule, in addition to editorial
changes, contains certain other changes,
described in detail below, resulting from
an analysis of the comments received
during the comment period.

EFFECTIVE DATE: August 15,1991.

Rev. 1...

FOR FURTHER INFORMATION CONTACT:
Cornelius D. Scully Ill, Director, Office
of Legislation, Regulations, and
Advisory Assistance, Visa Office,
Department of State, Washington, DC
20522-0113; (202) 663-1184.
SUPPLEMENTARY INFORMATION: A Notice
of Proposed Rule Making (1329) on this
subject was published on January 30,
1991. The comment period ended on
March 1,1991.

Analysis of Comments

During the comment period, the
Department received two comments
directed to, or bearing upon, this
proposed rule. One of the commenters
limited the comments to the
applicability of the proposed regulations
to aliens within the purview of section
124 of Public Law 101-649—certain
employees of U.S. business entities in
Hong Kong. Those comments are
discussed in detail in the
SUPPLEMENTARY INFORMATION portion of
the Final Rule promulgating part 45 of
title 22, Code of Federal Regulations,
and resulted in several changes in that
part.

As a result of that comment and the
resulting changes, new § 42.72(e),
proposed here, will be modified to
remove therefrom all references to
aliens within the purview of section 124.
This final rule will confine itself to the
implementation of section 154 only
insofar as it relates to natives of Hong
Kong who are issued immigrant visas
under sections 203(a) (1), (2), (4), and (5)
of the INA or, beginning in fiscal year
1992, under sections 203(a) (1), (2), (3)
and (4), and 203(b)(1) of the Immigration
and Nationality Act.

In addition, as a result of
consideration of this matter within the
Department itself and of
communications with respect thereto
between the Department and the
Consulate General at Hong Kong,
certain changes have been made in the
mechanical implementation of the
provisions of section 154.

Procedural Elements

First, when an alien entitled to have
the validity of his or her visa extended
under section 154 makes such a request,
the visa will be endorsed “Section 154
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Date

May 22, 1991.

Feb. 8, 1991.

. Dec. 20, mo.
July 2. 1990.

applies.” This step will be in addition to
an explanation to the alien by the
consular officer of the requirements the
alien must meet prior to actual travel to
the United States. The Department
believes that this endorsement will
serve to bring those requirements more
forcefully to the alien’s attention and
will also alert INS port of entry _
inspection personnel to the existence of
the requirement should an individual
visa recipient attempt to apply for
admission without meeting those
requirements.

Second, when an alien required to
seek a redetermination of admissibility
prior to actual travel does so, the
consular officer will not endorse the
original visa to reflect a successful
redetermination. Rather, the consular
officer will issue to the alien a duplicate
immigrant visa, inserting the word
"Duplicate” in front of the word
“Immigrant” on Form OF-155A. This
change was motivated by two factors.
There was concern that the
endorsement originally proposed for this
purpose might be imitated and
fraudulently placed in an immigrant
visa. In addition, there was a question
about the fee to be charged for the
required redetermination. To address
both these concerns, the Department
decided to provide for the issuance of a
duplicate immigrant visa to an alien
upon a determination by the consular
officer that the alien remains admissible,
as required by section 154. The alien
will be required to pay the standard
immigrant visa issuance fee in
connection with that process.

Revocation of Visa Based on
Relationship

The second commenter addressed
exclusively the question of the
substantive requirements to be imposed
at the time of the required
redetermination of admissibility. The
commenter argued strongly that uie only
requirements which should be imposed
involve a redetermination whether the
alien is excludable under the grounds of
exclusion set forth in section 212(a) of
the INA. The commenter insisted that a
review of the entitlement of the alien to
the immigrant visa classification of the
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issued immigrant visa should not be a
part of the redetermination.

The commenter raises a significant
issue here, one which deserves careful
attention. With the exception of
immigrants classified under section
203(b)(1)—the new priority worker
classification which takes effect
October 1,1991—all aliens entitled to
make use of the extended visa validity
provision will be aliens who qualified,
either directly or indirectly, for visa
issuance on the basis of a relationship to
a United States citizen or permanent
resident. The question raised by the
commenter is the extent to which the
termination of the relationship and/or
status on which the approval of the
petition was based should affect the
validity of the immigrant visa for which
the recipient qualified by reason of the
approval of the petition.

The generally applicable rule is that
an immigrant visa must be revoked
when the status of relationship upon
which it was based is terminated. INS
regulations concerning petition
revocation—found at title 8, Code of
Federal Regulations, part 205—which
are based upon section 205 of the INA
provide for revocation of an approved
relative petition on such a basis. Thus,
for example, the death of either the
petitioner or the beneficiary results in
an automatic revocation of the petition.
INS regulations do provide for
preserving the validity of a relative
petition after the death of the petitioner
in individual cases for humanitarian
reasons, but that provision requires an
individual request for such action
supported by a recitation of the
humanitarian factors involved. There is
no provision for the preservation of the
validity of a relative petition after the
death of the beneficiary.

Other events or occurrences can
terminate the validity of either a relative
immigrant visa petition or an immigrant
visa issued to an alien as a result of the
petition. For example, a second
preference petition approved in behalf
of the spouse of a permanent resident is
revoked automatically if the marriage
between the petitioner and the
beneficiary is terminated by divorce or
annulment. If an immigrant visa has
been issued to the beneficiary, the
immigrant visa must be revoked upon
revocation of the underlying petition.

Also, there are cases of derivative
beneficiaries of relative petitions which
have to be considered in this respect. As
an example, the beneficiary of a petition
approved to accord status under section
203(a)(4) of the INA—which becomes
section 203(a)(3) as of October 1,1991—
is by definition married. The
beneficiary’s spouse and children are
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entitled to status derivatively by reason
of their relationship to the beneficiary.
This derivative entitlement subsists only
so long as (1) the principal alien
(petition beneficiary) remains alive; (2)
the spouse remains married to the
principal alien; or (3) the child of the
principal alien remains a child as
defined by the INA—under age 21 and
unmarried. In a like manner, many but
not all beneficiaries of petitions to
accord status under section 203(a)(5—
which will become section 203(a)(4) as
of October 1,1991—will be married
and/or have children.

Validity of Extended Visa When
Relationship and Status Is Terminated

The question then arises whether a
visa having extended validity can be
held to remain valid even though the
relationship and/or status which
allowed for the issuance of the visa
initially has terminated in the meantime.
The Congress recognized that this issue
would arise, at least in the case of aliens
whose visa eligibility was based upon
having the status of “child” within the
meaning of section 101(b)(1) at the time
of visa issuance. Section 154(d)
explicitly provides that an alien whose
visa was issued to him or her as a
"child” shall be deemed to be a “child”
within the meaning of the INA
throughout the entire period of validity
of the visa. This action disposes of that
question and the proposed regulations
implement the provision according to its
tenor.

What of the other possible situations
which might occur? The Department
does not find a basis for preserving visa
validity for a spouse whose visa was
based on derivative entitlement in the
face of a divorce from, or annulment of
the spouse’s marriage to, the principal
alien (petition beneficiary). As
mentioned above, there is a provision in
existing INS regulations under which, in
an individual case, the validity of a
relative petition may be preserved after
the death of the petitioner. Aliens to
whom an immigrant visa has been
issued whose petitioning relative dies
prior to their application for admission
may seek reliefindividually under this
provision. There is no provision or
regulations under which the entitlement
of derivative aliens (spouses or children
of petition beneficiaries) can survive the
death of the petition beneficiary.

It is true that House Report 101-723
does not include the statement (at p. 74)
that “(i)n the case of the death of a visa
holder the Committee believes that the
derivatives with family members in the
United States should be able to use the
visa.” The Department does not find this
statement, standing alone, to be a basis
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for establishing a regulatory provision to
this effect, especially in light of the fact
that the Congress specifically addressed
the question of preserving the
entitlement of a “child” who ceased to
be a “child” by reason of attaining age
21 or marrying. Accordingly, the
Department is not making provision in
its regulations for preserving the validity
of an immigrant visa after the
termination of the relationship and/or
status which made possible the issuance
of the visa, except in the case of an alien
whose visa was based upon the status
of “child” within the meaning of section
101(b)(1) of the Act.

This rule also contains editorial
corrections.

This rule is not considered to be a
major rule for purposes of Executive
Order 12291 nor is it expected to have a
significant impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
This final rule imposes no reporting or
record-keeping action from the public
requiring the approval of the Office of
Management and Budget under the
Paperwork Reduction Act requirements.

List of Subjects in 22 CFR Part 42

Aliens, Immigrants, Visas, Validity of
Visa.

In view of the modifications discussed
in the preamble, 22 CFR Part 42 is
amended as follows:

PART 42— [AMENDED]

1. The authority citation for part 42 is
revised to read:

Authority: 8 U.S.C. 1104,1201 note.

2. Section 42.72 is amended by adding
paragraph (e) to read as follows:

§42.72 Validity of visa.
. “ . . .

(e) Aliens entitled to the benefits of
sections 154 (a) and (b) of (Pub. L. 101-
649.)

(€] Notwithstanding the provisions of
paragraphs (a) through (d) of this
section, the period of validity of an
immigrant visa issued to an immigrant
described in paragraph (e)(2) of this
section may, at the request of the
applicant, be extended until January 1,
2002, if the applicant so requests either
at the time of issuance of the visa or
within four months thereafter. If an
applicant entitled to issuance of an
immigrant visa having an extended
period of validity fails to request
extended validity at the time of issuance
but subsequently, within four months
thereafter, requests that the validity be
extended pursuant to this paragraph, the
consular officer shall issue a
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replacement visa to the alien in
accordance with the provisions of
§ 42.74(b).

(2) An immigrant may request the
extended period of validity provided for
in paragraph (e)(1) of this section if he or
she is

(i) Resident in Hong Kong as of the
date of enactment of Public Law 101-
649;

(ii) Chargeable to the foreign state
limitation for Hong Kong; and

(iii) Classifiable, during fiscal year
1991, as a preference immigrant under
section 203(a) (1), (2), (4), or (5) of the
INA or, during fiscal year 1992 and
thereafter, as a preference immigrant
under section 203(a) (1), (2), (3), or (4), or
203(b)(1) of the INA.

(3) An alien who elects to have the
period of validity of his or her immigrant
visa extended as provided in paragraph
(e)(1) of this section and whose
entitlement to the immigrant
classification of such visa was based
upon his or her status as a child at the
time of issuance shall not cease to be
entitled to such visa by reason of
attaining age twenty-one or marrying
prior to his or her application for
admission into the United States.

(4) An alien who has elected to have
the period of validity of his or her visa
extended pursuant to paragraph (e)(1) of
this section shall, if his or her
contemplated date of application for
admission into the United States is later
than four months following the date of
visa issuance, notify the appropriate
consular officer of his or her intention to
travel to the United States for this
purpose. The consular officer shall
thereupon schedule an appointment
with such alien for the purpose of
determining whether or not the alien
remains admissible into the United
States as an immigrant. Such
appointment shall be scheduled not
sooner than four months preceding the
alien’s contemplated date of application
for admission for permanent residence.
If the consular officer determines that
the alien continues to be admissible to
the United States as an immigrant, he or
she shall issue to the alien a duplicate
immigrant visa as provided in § 42.74 of
this part except that the alien shall pay
only a new issuance fee. If the consular
officer determines that the alien has
become inadmissible to the United
States as an immigrant, he or she shall
revoke the visa as provided in § 42.82 of
this part. A consular officer who issues
a visa having an extended period of
validity pursuant to this paragraph shall,
at the time of visa issuance, inscribe on
the face of the visa “Section 154
applies” and shall notify in writing the
alien concerned of this requirement.
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Dated: June 25,1991.
James Ward,
Acting AssistantSecretaryfor Consular
Affairs.
[Fit Doc. 91-16794 Filed 7-15-91; 8:45 am]
BILUNG CODE 4710-06-M

22 CFR Part 47

[Public Notice 1426]

Visas: Documentation of immigrants
Under Section 134 of Public Law 101-
649

AGENCY: Bureau of Consular Affairs,
DOS.

action:Final rule.

summary: This rule promulgates final
regulations establishing a new part 47 to
22 CFR to implement the provisions of
section 134 under which the issuance of
immigrant visas is authorized for up to
1,000 displaced Tibetans, their spouses
and children during the course of fiscal
years 1991,1992, and 1993.

EFFECTIVE DATE: August 15,1991.

FOR FURTHER INFORMATION CONTACT:
Cornelius D. Scully, Ill, Director, Office
of Legislation, Regulations, and
Advisory Assistance, Visa Office,
Department of State, Washington, DC,
20522-0113, (202) 663-1184.
SUPPLEMENTARY INFORMATION: A Notice
of Proposed Rulemaking (1363) was
published on fois subject on April 5,
1991, and the period for comment
expired on May 6,1991. The proposed
rule is adopted with one modification in
response to a comment which pointed
out that the regulation at § 47.7(b) did
not include the provision that visas not
used by the one sub-class may be issued
to members of the other. This rule
amends the first sentence of § 47.7(b) to
incorporate the proviso suggested by the
commenter.

Comments Received

During the comment period the
Department received four comments of
which only one warranted a
modification.

Three commenters questioned the
proposal to have applications under
section 134 channeled through the
Central Tibetan Administration (CTA)
in Dharmsala, India. The Department
formulated this proposal after carefully
considering the legislative history of this
section. This section originated in
slightly different form (die differences
being editorial, rather than substantive,
in character) in H.R. 4300, the House
version of the Immigration Act of 1990.
House Report 101-723, which
accompanied that bill, contains a

detailed comment upon the provision, at
pp. 77-78. The Conference Report
(House Report 101-955) includes no
discussion of section 134. Thus, the
Department was guided by the House
Report, which states (at p. 77) that

“* * * since most of them (the
displaced Tibetans) will not have
relatives here and will not tend to be
wealthy, the Committee anticipates that
the U.S. Government will work with U.S.
based voluntary organizations that are
interested in resettling the Tibetans. The
Report also states that "(t)he Committee
also expects that the groups and the U.S.
Government will work closely with and
consult with the Tibetan government in
exile in India.” After considering how
best to give effect to this clear
expectation of the Congress that both
U.S. based voluntary agencies and the
CTA should be closely involved in the
process, the Department concluded that
it was appropriate to rely upon the CTA
as the channel through which
applications for visas under section 134
would be submitted for consideration by
the consular officer. The CTA
understands the necessity of having
appropriate resettlement arrangements
made for the applicants and can work
with interested voluntary agencies with
respect to that aspect of the program.

In this way, effect is given to the
clearly expressed intent of the Congress
in enacting section 134, while at the
same time leaving the ultimate
responsibility and authority for the
issuance or refusal of visas to individual
applicants with the consular officer,
consistent with the provisions of the
immigration laws generally.

Two of the same three commenters
also questioned the fact that the
proposed regulations make it impossible
for a Tibetan who has taken up
residence in the United States to
participate in the program. One of the
two referred explicitly to Tibetans who
had entered the United States and
established themselves here (apparently
without legal status). To these
comments, tie Department can only
respond that section 134 explicitly
defines a beneficiary as “* * * an alien
who; (1) Is a native of Tibet, and (2)
since before the date of die enactment of
this Act, has been continuously residing
in India or Nepal * * V In addition,
the discussion in House Report 101-723
previously referred to reflects an
unequivocal expectation on the part of
the Congress that the beneficiaries of
section 134 will not be Tibetans
generally but rather Tibetans residing in
India or Nepal. In the face of this degree
of specificity, the Department does not
believe that it could support regulations
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expanding the beneficiary class to
include Tibetans who might be residing
elsewhere, including the United States.

Modifying Comment

The fourth commenter noted that in
the Supplementary Information the
Department explained that the 1,000
available visas would be apportioned
equally between the two sub-classes—
those most likely to resettle successfully
in the United States and those recently
arrived in India or Nepal—and that any
visas not used for members of one sub-
class would be available for use by the
other. The commenter pointed out that
the regulatory provision on this
subject—8§ 47.7(b) did not include the
latter proviso and suggested that it be
incorporated into the regulation. The
Department believes that this is an
appropriate suggestion and is amending
§47.7(b) to include the provision that
visas not used by the one sub-class may
be issued to members of the other.
Accordingly, the proposed rule is
modified as indicated in the preamble.

This rule is not considered to be a
major rule for purposes of Executive
Order 12291 nor is it expected to have a
significant impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act;
The collection of information
requirements in this rule is being
submitted to OMB in accordance with
the provisions of the Paperwork
Reduction Act of 1980. Form OF-222 is
being reinstated for the use of applicants
benefiting from special legislation such
as the beneficiaries of this final rule.

List of Subjects in 22 CFR Part 47

Immigrants, Numerical limitations,
Tibetans, Visas.

Final Regulations

In view of the foregoing, title 22, Code
of Federal Regulations, is amended by
adding part 47 to chapter I, subchapter
E—Visas, to read:

PART 47—VISAS: DOCUMENTATION
OF IMMIGRANTS UNDER SECTION 134
OF PUBLIC LAW 101-649

Sec* . g g

47.1 General.

47.2 Definition.

47.3 Place of application.

47.4 Liaison with the Central Tibetan
Administration.

47.5 Determination regarding successful
resettlement.

47.6 Order of consideration.

47.7 Control of numerical limitation.

Authority: 8 U.S.C. 1104,1153 note.

§47.1 General.
Except as specifically provided in this
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part* the provisions of the Immigration
and Nationality Act, as amended, and of
part 42 of this chapter shall apply to
applications for, consideration of, and
issuance or refusal of immigrant visas
under section 134 of Public Law 101-649.

§47.2 Definition.

For purposes of this part, a “displaced
Tibetan” includes not only a native of
Tibet but also the son, daughter,
grandson or granddaughter of a person
born in Tibet, who has been living
continuously in India or Nepal since
before November 29.1990, and the
spouse and child, if any, of such person.

847.3 Place of application.

Application for immigrant visas
pursuant to this part shall be submitted
to, and adjudicated by consular officers
assigned to, the United States Embassy
at New Delhi, India.

§47.4 Liaison with the Central Tibetan
Administration.

The consular office at New Delhi shall
communicate with representatives of the
Central Tibetan Administration (CTA)
to inform them of the requirements and
procedures for the submission and
adjudication of applications for visas
pursuant to this part and shall furnish to
such representatives copies of Form OF-
222 with instructions concerning
completion of that Form and the
documents required to be submitted
with it. The consular officer is also
authorized to carry out such activities
with representatives of such private
voluntary agencies as may be identified
by CTA as cooperating with it in
arranging for the immigration of
beneficiaries of section 134 of Public
Law 101-649.

§47.5 Determination regarding successful
resettlement

A determination that an applicant
might resettle successfully in the United
States shall be based upon factors
including, but not limited to, family or
other ties to the United States,
marketable job skills, proficiency in
English, age, and the nature of the
arrangements made for the resettlement
and placement of the applicant in the
United States, after entry.

§47.6 Order of consideration.

The consular officer at New Delhi
shall give consideration to applications
for immigrant visas pursuant to this part
in the order in which such applications
are received from the CTA for
consideration.

§47.7 Control of numerical limitation.
(a) Control of the numerical limitation
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specified in section 134(a) of (Pub. L.
101-649) shall be exercised by the
consular officer at New Delhi. The
consular officer shall ensure that not
more than 1,000 immigrant visas are
issued pursuant to this part, except that,
if a recipient of an immigrant visa is
excluded from admission to the United
States and deported or fails to use the
immigrant visa before the expiration of
its validity, an immigrant visa may be
issued in lieu thereof to another
gualified alien. Authority to issue
immigrant visas pursuant to this part
shall expire on September 30,1993.
Within that time period and the overall
limitation of 1,000 immigrant visas, there
shallbe no fiscal year, quarterly, or
monthly limitation on the issuance of
immigrant visas pursuant to this part.

(b) In issuing immigrant visas
pursuant to this part, the consular officer
at New Delhi shall ensure that visas are
apportioned equally among aliens most
likely to resettle successfully in the
United States and those not firmly
resettled in India or Nepal, provided,
however, that visas not required for
issuance to either group may be made
available to members of the other group.
In addition, the consular officer shall
ensure that beneficiary aliens physically
present in Nepal are given appropriate
consideration, taking into account the
relative size of the Tibetan communities
in India and Nepal, respectively.

Dated: June 25,1991.
James Ward,

Acting Assistant Secretaryfor Consular
Affairs.

[FR Doc. 91-16798 Filed 7-15-91; 8:45 am]
BILLING CODE 4710-06-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary
24 CFR Subtitle A

[Docket Nos. N-91-3198; FR-2967-N-02, N-
91-3199; FR-2966-N-02, N-91-32Q0; FR-
2968-N-02]

HOPE for Homeownership of
Multifamily Units Program; HOPE for
Public and Indian Housing
Homeownership Program; HOPE for
Homeownership of Single Family
Homes Program

agency: Office of the Secretary, HUD.

action: Notice of extension of time for
public comments.

SUMMARY: On February 4,1991, HUD
published notices of program guidelines
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to govern initial operation of the three
HOPE programs authorized under the
Cranston-Gonzalez National Affordable
Housing Act The public comment due
date for each of the documents was May
6.1991. The purpose of this notice is to
extend the public comment period, for
each of the three documents, to
September 30,1991.

DATES: Comment due date: September
30.1991.

addresses: Interested persons are
invited to submit comments regarding
this rule (Notice) to the Rules Docket
Clerk, Office of General Counsel, room
10270, Department of Housing and
Urban Development, 451 Seventh Street
SW., Washington, DC 20410.
Communications should refer to the
above docket number and title. A copy
of each communication submitted will
be available for public inspection and
copying between 7:30 a.m. and 5:30 p.m.
weekdays at the above address.

As a convenience to commenters, the
Rules Docket Cleric will accept brief
public comments transmitted by
facsimile ("FAX”) machine. The
telephone number of the FAX receiver is
(202) 708-4337. Only public comments of
six or fewer total pages will be accepted
via FAX transmittal. This limitation is
necessary in order to assure reasonable
access to the equipment. Comments sent
by FAX in excess of six pages will not
be accepted. Receipt of FAX
transmittals will not be acknowledged,
except that the sender may request
confirmation of receipt by calling the
Rules Docket Clerk ((202) 708-2084).
(These are not toll-free numbers.)

FOR FURTHER INFORMATION CONTACT:
For HOPE for Homeownership for
Multifamily Units Program: Audrey
Hinton, Acting Director, Office of
Multifamily Housing Preservation and
Property Disposition, room 6164, (202)
708-0216.

For HOPE for Public and Indian
Housing Homeownership Program: Gary
Van Buskirk, Homeownership Division
for Public and Indian Housing, room
4112, (202) 708-4233.

For HOPE for Homeownership of
Single Family Homes Program: John
Garrity, Office of Urban Rehabilitation,
room 7158, (202) 708-0324.

With reference to each of the above-
listed contact points, assistance for
persons who are hearing- or speech-
impaired may be secured through TDD
by dialing the Federal Information Relay
Service on 1-800-877-TDDY, 1-800-877-
8339, or (202) 708-9300. Department of
Housing and Urban Development, 451
Seventh Street, SW., Washington, DC

20410. (Telephone numbers, other than
”800” TDD numbers, are not toll-free.)
SUPPLEMENTARY INFORMATION: All three
of the HOPE initiatives were published
at notices of program guidelines on
February 4,1991. HOPE for
Homeownership of Multifamily Housing
Units (56 FR 4436); HOPE for Public and
Indian Housing Homeownership (50 FR
4412) and HOPE for Homeownership of
Single Family Homes (56 FR 4458) each
provide initial implementation
instructions, in the form of program
guidelines (as authorized by NAHA) for
new grant programs providing for a
variety of homeownership opportunities.

Each of the February 4,1991
documents requested public comment
by May 6,1991. Die Department was
attempting to provide for early
implementation of these new authorities,
upon receipt of appropriations, and
intended to publish notices of fund
availability associated with each
program following appropriation action.
The comment period of 90 days, while
unusually long, was considered
necessary to permit full public comment
on these complex proposals. It was
expected that the May 6,1991 closing
date for comments would permit timely
follow-up publication of final rules and
other documents necessary for
permanent implementation of the
programs. The statute provides
timetables for issuance of final rules
under these programs, but these
timetables take effect only upon
appropriations action.

Since no appropriations are now
expected for the HOPE programs in FY
1991, and since there is ample evidence
of high public interest in these programs
and in the particular policy choices the
Department made in its initial program
guidelines, HUD has decided to extend
the public comment for all three
initiatives until September 30,1991.

Accordingly, the comment period is
extended until September 30,1991. All
comments received to date, including
those received after May 6,1991, will be
taken into account in the development
of final rules for these programs, and
comments received on or before
September 30,1991 will be reviewed and
considered in the same manner and to
the same extent

Dated: July 9,1991.
Jack Kemp,
Secretary.
[FR Doc. 91-16929 Filed 7-15-91: 8:45 am]
BILLING CODE 4210-32-M
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DEPARTMENT OF JUSTICE
Office of the Attorney Genera)

28 CFR Part 50
[Order No. 1507-91]

Modification of Policy With Regard to
Open Judicial Proceedings

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: Section 50.9 of title 28 of the
Code of Federal Regulations delineates
the Department of Justice’s policy
regarding open judicial proceedings.
Paragraph (e) lists situations in which
this policy does not apply. This final rule
amends 28 CFR 50.9(e) by adding to the
list of exceptions to the Department’s
policy an exception for closures
pursuant to 18 U.S.C. 3509 (d) and (e) for
the protection of child victims or child
witnesses.

EFFECTIVE DATE: June 28,1991.

FOR FURTHER INFORMATION CONTACT:
Roger B. Cubbage, Deputy Chief, Ezra H.
Friedman, Senior Legal Advisor, or
Donald B. Nicholson, Attorney, General
Litigation and Legal Advice Section,
Criminal Division, Department of
Justice, Washington, DC 20530,
telephone number (202) 514-1061.
SUPPLEMENTARY INFORMATION: Because
of the vital public interest in open
judicial proceedings, the Department of
Justice generally opposes the closure of
such proceedings, as reflected by the
Department’s statement of policy set
forth at 28 CFR 50.9. Nevertheless,
paragraph (e) of § 50.9 excepts certain
proceedings from this policy, including
proceedings involving national security
information or classified documents; in
camera inspection, consideration, or
sealing of certain documents; grand jury
proceedings; and bench and chamber
conferences. This final rule creates
another exception from this policy for
closures to protect child victims and
child witnesses. Recognizing the special
difficulties encountered by child victims
and witnesses in dealing with the
judicial process, Congress, in the
Victims of Child Abuse Act of 1990
(“Act”) (incorporated as title Il of the
Crime Control Act of 1990, Pub. L No.
101-647,104 Stat. 4792 (Nov. 29,1990)),
devised a number of special provisions
to protect child victims and witnesses in
this context. Many of these provisions
are found in section 3509 of title 18,
United States Code. Section 3509(d)
requires most persons who are involved
in a Federal criminal proceeding which
concerns a child victim or witness to
keep in a secure place and to file under
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seal all documents disclosing the name
of, or other information concerning, a
child. Section 3509(d) also permits the
court to issue a protective order which,
among other things, may provide for the
taking of testimony in a closed
courtroom in order to prevent public
disclosure of the name of, or other
information concerning, the child, “if the
court determines that there is a
significant possibility that such
disclosure would be detrimental to the
child.” Section 3509(e) authorizes the
court to close the courtroom when a
child testifies “if the court determines on
the record that requiring the child to
testify in open court would cause
substantial psychological harm to the
child or would result in the child’s
inability to effectively communicate.”

Although the Department opposes
closure of judicial proceedings as a
matter of general policy, the Department
agrees that where there is a significant
possibility that open proceedings would
be detrimental to a child victim or
witness, or would result in the child’s
inability to communicate effectively, it is
appropriate to close the proceedings.
Therefore, the Department has amended
its closure policy statement by adding
an exception for such cases as new
subparagraph (5) of paragraph (e) of 28
CFR 50.9.

Because this final rule is a general
statement of agency policy, the
Department of Justice finds inapplicable
the provisions of the Administrative
Procedure Act (5 U.S.C. 553) requiring
notice of proposed rulemaking,
opportunity for public participation, and
delay in effective date. Moreover, in
accordance with 5 U.S.C. 605(b), the
Attorney General certifies that this rule
will not have a significant economic
impact on a substantial number of small
entities. This rule is not considered to be
a major rule within the meaning of
section 1(b) of Executive Order No.
12291, nor does It have Federalism
implications warranting the preparation
of a Federalism Assessment in
accordance with section 6 of Executive
Order No. 12612.

List of Subjects in 28 CFR Part 50

Administrative practice and
procedure.

PART 50— [AMENDED]

By virtue of the authority vested in me
as Attorney General by 28 U.S.G. 509,
516 and 519, and 5 U.S.C. 301 and 552,
part 50 of chapter I of title 28 of the CFR
is hereby amended as follows:

1.  The authority citation for part 50 is
revised to read as follows:
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Authority: 5 U.S.C. 301,552, 552a; 15 U.S.C.
16(d); 21 U.S.C. 881(f)(2); 28 U.S.C. 508, 509.
510, 516, 517, 518, 519; E.O.12250.

2. Section 50.9, paragraph (e)(4) is
amended by removing the period at the
end thereof, and by adding in its place
or”’,

3. Section 50.9 is amended by adding a
new paragraph (e)(5) to read as follows:

8§50.9 Policy with regard to open judicial
proceedings.

(e) * * X

®)
pursuant to 18 U.S.C. 3509 (d) and (e) for
the protection of child victims or child
witnesses.
* * * *

Dated: June 28,1991.
Dick Thornburg,
Attorney General.
[FR Doc. 91-16371 Filed 7-15-91; 8:45 am]
BILLING CODE 4410-01-M

28 CFR Part 64
[Order No. 1508-91]

Designation of Officers and
Employees of the United States for
Coverage Under Section 1114 of Title
18 of the United States Code

agency: U.S. Department of Justice.
AcTION: Final rule.

summary: Part 64 of title 28, Code of
Federal Regulations, designates
categories of federal officers and
employees who, in addition to those
already designated by statute, warrant
the protective coverage of federal
criminal law. This assures federal
jurisdiction to prosecute the killing,
attempted Killing, Kidnaping, forcible
assault, intimidation or interference
with any of the federal officers or
employees designated by this regulation
while they are engaged in or on account
of the performance of their official
duties. This order amends 28 CFR 64.2
by adding to the list of covered federal
officers and employees the following
federal personnel: Attorneys and
employees assigned to perform or to
assist in performing investigative,
inspection and audit functions of the
Office of Inspector General of the
Tennessee Valley Authority; officers
and employees of the Tennessee Valley
Authority authorized by the Tennessee
Valley Authority Board of Directors to
carry firearms in the performance of
investigative, inspection, protective, or
law enforcement functions; and the
Director, Deputy Director for Supply
Reduction, Deputy Director for Demand
Reduction, Associate Director for State

The closure of judicial proceedings
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and Local Affairs, and Chief of Staff of
the Office of National Drug Control
Policy.

EFFECTIVE DATE: June 27,1991,

FOR FURTHER INFORMATION CONTACT:
Roger B. Cubbage, Deputy Chief,
Richard S. Shine, Senior Legal Advisor,
or Donald B. Nicholson, Attorney,
General Litigation and Legal Advice
Section, Criminal Division, Department
of Justice, Washington, DC 20530 (202-
514-1061).

SUPPLEMENTARY INFORMATION: Part K of
chapter X of the Comprehensive Crime
Control Act of 1984, Public Law 98-473,
title 11, section 1012, 98 Stat. 1976, 2142
(1984), amended 18 U.S.C 1114, which
prohibits the killing of designated
federal employees, to authorize the
Attorney General to add by regulation
other federal personnel who will be
protected by this section. The categories
of federal officers and employees
covered by section 1114 are, by
incorporation, also protected, while
engaged in or on account of the
performance of their official duties, from
a conspiracy to kill, 18 U.S.C. 1117,
kidnaping, 18 U.S.C. 1201(a)(5); forcible
assault, interference, or intimidation, 18
U.S.C. 111; and threat of assault, kidnap
or murder with intent to impede or
intimidate, 18 U.S.C. 115. Consistent
with the legislative history and purpose
of section 1114, this protective coverage
has been extended by 28 CFR part 64 to
those federal officers and employees
whose jobs involve inspection,
investigative or law enforcement
responsibilities or whose work involves
a substantial degree of physical danger
from the public that may not be
adequately addressed by available state
or local law enforcement resources.
Personnel of the Office of Inspector
General of the Tennessee Valley
Authority have the same statutory
responsibilities, duties and authorities
as Inspector General personnel in the
agencies already covered by the
regulation; therefore, coverage should
also extend to Tennessee Valley
Authority personnel. They have been
added in new subparagraph (8) of 28
CFR 64.2(d). Public safety personnel of
the Tennessee Valley Authority provide
security and protective services for the
Authority’s properties and exercise law
enforcement authority on these
properties. Moreover, public safety
personnel have been threatened and
assaulted on numerous occasions by
individuals and groups while attempting
to quell disturbances. Extension of the
regulation to cover these personnel is
consistent with the legislative history
and purpose of 18 U.S.C. 1114. They



32328

have been added in new paragraph (w).
Finally, certain personnel in the Office
of National Drug Control Policy incur a
substantial risk of physical harm from
organized criminal elements involved in
the drug trade because of the nature and
extent of their contact with the public.
These personnel include the Director,
Deputy Director for Supply Reduction,
Deputy Director for Demand Reduction,
Associate Director for State and Local
Affairs, and Chief of Staff. Amendment
of the regulation to extend its coverage
to these personnel is appropriate. They
have been added in new paragraph (x).

Because the material contained herein
involves only three federal agencies and
is thus of limited and not general effect,
the Department of Justice finds that
notice and public procedure thereon
pursuant to the Administrative
Procedure Act (5 U.S.C. 553) are
unnecessary.

The Department of Justice has
determined that this Order is not a
major rule for purposes of Executive
Order 12291. Tliis Order will not have a
substantial impact on a significant
number of small entities, thus a
regulatory flexibility analysis has riot
been prepared pursuant to the
Regulatory Flexibility Act, 5 U.S.C. 601,
etseq.

List of Subjects in 28 CFR Part 64

Crime, Government employees, Law
enforcement officers.

Authority: By virtue of the authority vested
in me by 28 U.S.C, 509, 5 U.S.C. 301, and 19
U.S.C. 1114, part 64 of chapter | of title 28,
Code of Federal Regulations, is hereby
amended as follows.

PART 64— DESIGNATION OF
OFFICERS AND EMPLOYEES OF THE
UNITED STATES FOR COVERAGE
UNDER SECTION 1114 OF TITLE 18 OF
THE U.S. CODE

1. The authority citation for part 64
continues to read as follows:

Authority: 18 U.S.C. 1114, 28 U.S.C. 509, 5
U.S.C. 301.

2. Section 64.2 is amended by
removing the final word "and” from
paragraphs (d)(6) and (u), by removing
the period at the end of paragraph (d) (7)
and inserting in its place and”, and by
removing thé period at the end of
paragraph (v) and inserting in its place a
semicolon.

3. Section 64.2 is amended by adding
new paragraphs (d)(8), (w), and (x) to
read as follows:

§64.2
*

Designated officers and employees.
* I' * * : *

(d’***

. J©) Ihe T;enneisee \ialley Authority.

(w) Officers and employees of the
Tennessee Valley Authority authorized
by the Tennessee Valley Authority
Board of Directors to carry firearms in
the performance of investigative,
inspection, protective, or law
enforcement functions; and

(x) The Director, Deputy Director for
Supply Reduction, Deputy Director for
Demand Reduction, Associate Director
for State and Local Affairs, and Chief of
Staff of the Office of National Drug
Control Policy.

Dated: June 27,1991.
Dick Thornburgh,
Attorney General.
[FR Doc. 91-16372 Filed 7-15-91; 8:45 am]
BILLING CODE 4410-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL-3958-5]

Mississippi: Final Authorization of
Revisions to State Hazardous Waste
Management Program; Amendment

AGENCY: Environmental Protection
Agency.

ACTION: Notice of immediate final rule;
amendment.

summary: This notice amends the
Federal authorities listed iri the table
previously published in the Federal
Register dated March 29,1991 (56 FR
13080) for final authorization for
revisions to Mississippi’s Hazardous
Waste Program. On the effective date of
final authorization, Mississippi is not
authorized to carry out, in lieu of the
Federal Program, the State provisions
for the following Federal authorities:

Permit Modifications for Hazardous Waste
Management Facilities.—53 FR 37912—
September 28,1988

This Federal authority was adopted
and then revoked by the State of
Mississippi.

Permit Modifications for Hazardous Waste

Management Facilities.-—53 FR 41649—
October 24,1988

This Federal authority was adopted
and will be revoked by the State of
Mississippi in the near future.

EFFECTIVE DATE: May 28,1991.

FOR FURTHER INFORMATION CONTACT:
Narindar Kumar, Chief, State Programs
Section, Waste Programs Branch, Waste
Management Division, U.S.
Environmental Protection Agency, 345
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Courtland Street, NE., Atlanta, Georgia
30365, (404) 347-2234.

List of Subjects in 40 CFR Part 271

Administrative practice and
procedure, Confidential business
information, Hazardous materials
transportation, Hazardous waste, Indian
lands, Intergovernmental relations,
Penalties, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of sections 2002(a), 3006 and 7004(b)
of the Solid Waste Disposal Act as amended
(42 U.S.C. 6912(a), 6926, 6974(b)).

Dated: June 7,1991.

Patrick M. Tobin,

Acting Regional Administrator.

(FR Doc. 91-15058 Filed 7-15-91; 8:45 am)
BILLING CODE 6560-50-M

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 8

National Security Information

AGENCY: Federal Emergency
Management Agency.

action: Final rule.

summary: This rescinds a delegation of
original top secret classification
authority that formerly was granted to
FEMA'’s Chief to Staff. The Chief of Staff
position no longer exists.

EFFECTIVE DATE: July 16,1991,

FOR FURTHER INFORMATION CONTACT:
Mary K. Getter, Chief, Information
Security Division, Office of Security,
Federal Emergency Management
Agency, 500 C Street SW., Washington,
DC 20472, Telephone (202) 646-3125.

SUPPLEMENTARY INFORMATION:

List of Subjects in 44 CFR Part 8

Classified information.

PART 8— NATIONAL SECURITY
INFORMATION

1. The authority citation for part 8
continues to read as follows:

Authority: Reorganization Plan Number 3
of 1978, Executive Order 12148 and Executive
Order 12356.

§8.2 [Amended]

2. Section 8.2, Original Classification
Authority, is amended by removing
paragraph 8.2(b)(4).
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Date: July 10,1991.
John R. LUley II,
DirectorofSecurity.
[FR Doc. 91-16867 Filed 7-15-91; 8:45 am]
BILLING CODE 6718-01-M

Federal Insurance Administration
44 CFR Part 65

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency.

action: Final rule.

SUMMARY: Modified base (100-year)
flood elevations are finalized for the
communities listed below.

These modified elevations will be
used in calculating flood insurance
premium rates for new buildings and
their contents and for second layer
coverage on existing buildings and their
contents.

DATES: The effective dates for these
modified base flood elevations are
indicated on the following table and
revise the Flood Insurance Rate Map(s)
(FIRMs) in effect for each listed
community prior to this date.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Mr. William R. Locke, Chief, Risk
Studies Division, Federal Insurance
Administration, Federal Emergency
Management Agency, Washington, DC
20472, (202) 646-2754.

State and county Location

City of Tucson (docket
No. 7018).

California: Alameda..»....... City of Fremont (FEMA
docket No. 7021).

Colorado: Adams and Cit}/ of Aurora (docket No.
Arapahoe. 018).

Ittindls: DuPage and Cook
(docket No. FEMA-
7018).

Village of BensenviUe.......

North Carolina: Buncombe  City of AshevHe..............
docket No. FEMA-
018).

South Carolina Laurens  Gity of Laurens...............

g/%ocket No. FEMA-
18).

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the final
determinations of modified base flood
elevations for each community listed.
These modified elevations have been
published in newspaper(s) of local
circulation and ninety (90) days have
elapsed since that publication. The
Administrator has resolved any appeals
resulting from this notification.

Numerous changes made in the base
(100-year) flood elevations on the FIRMs
for each community make it
administratively infeasible to publish, in
this notice, all of the changes contained
on the maps. However, this rule includes
the address of the Chief Executive
Officer of the community, where the
modified base flood elevation
determinations are made available for
inspection.

The modifications are made pursuant
to section 206 of the Flood Disaster
Protection Act of 1973 (Pub. L. 93-234)
and are in accordance with the National
Flood Insurance Act of 1968, (Pub. L. 90-
448), 42 U.3.C. 4001-4128, and 44 CFR
Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base (100-year) flood
elevations are the basis for the
floodplain management measures that
the community is required to either
adopt or show evidence of being already
in effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program.

These modified elevations, together
with the floodplain management
measures required by 60.3 of the
program regulations, are the minimum

Date and name of
newspaper where notice was
published

Mar. 1. 1991, Mar. 8, 1991,
TNI Legal Advertising.
na 85726-7210.
The Argus, Apr. 12, 1991,
and Apr. 19, 1991.

Chief executive officer of community

The Honorable Thomas J. Volgy, Mayor, city
of Tucson, P.O. Box 27210, Tucson, Arizo-

The Honorable Wiliam Ball, Mayor, city of
Fremont, City Government Building, 39700
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that are required. They should not be
construed to mean that the community
must change any existing ordinances
that are more stringent in their
floodplain management requirements.
The community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities.

These modified base flood elevations
shall be used to calculate the
appropriate flood insurance premium
rates for new buildings and their
contents and for second layer coverage
on existing buildings and their contents.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

Pursuant to the provisions of 5 U.S.C.
605(b), the Administrator, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule, if promulgated, will not
have a significant economic impact on a
substantial number of small entities.
This rule provides routine legal notice of
technical revisions made to designated
special flood hazard areas on the basis
of updated information and imposes no
new requirements or regulations on
participating communities.

List of Subjects in 44 CFR Part 65
Flood insurance, floodplains.

PART 65— [AMENDED]
1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, E .0.12127.

2. Section 65.4 is amended by adding,
in alphabetic sequence, new entries to
the table.

§65.4 [Amended]

Effective date  Community
of modification No.

Civic Center Drive, Fremont, California

Mar. 13, 1991, and Mar. 20.
1991, Aurora Sentinel.
rado 80012.
Mar. 6, 1991, Mar. 13, 1991,
BensenviUe Press.

94538. ]
The Honorable Paul E. Tauer, Mayor, city of
Aurora, 1470 Havana Street, Aurora, Colo-

The Honorable John Geils, Village President,
village of BensenviUe, 700 West Ining

Park Hoad, BensenviUe, lllinois 60106.

Mar. 15, 1991, Mar. 22,
1991, The Asheville Times.

The Honorable Kenneth Michalove, Mayor,
city of Asheville, 70 Court Plaza, Asheville,

North Carolina 28801.

Feb. 27, 1991, Mar. 6, 1991,
Laurens County Advertiser.
Carolina 29360.

The Honorable Bob Dominick, Mayor, city of
Laurens, P.O. Box 519, Laurens, South

Feb. 15,1991... 040073
Mar. 1.1991.... 06502
Mar. 4, 1991.... 080002
Mar. 25, 1991.... 170200
Mar. 5, 1991.... 370032
Feb. 11, 1991.... 450125



3233c

Issued: July 2,1991.
C.M. “Bud" Schauerte,
Administrator, Federallnsurance
Administration.
[FR Doc. 91-16872 Filed 7-15-91; 8:45 am]
BILUNG CODE 6715-03-M

44 CFR Part 65

[Docket Number FEMA-7028]

Changes in Flood Elevation
Determinations

agency: Federal Emergency
Management Agency.

action: Interim rule.

summary: This rule lists communities
where modification of the base (100-
year) flood elevations is appropriate
because of new scientific or technical
data. New flood insurance premium
rates will be calculated from the
modified base (100-year) elevations for
new buildings and their contents and for
second layer coverage on existing
buildings and their contents.

dates: These modified base flood
elevations are currently in effect and
revise the Flood Insurance Rate Map(s)
(FIRMSs) in effect prior to this
determination for each listed
community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which he
can request through the community that
the Administrator reconsider the
changes. The modified elevations may
be changed during the 90-day period.
ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of

State and county Location
Connecticut: Fairfield....... City of Stamford............
Georgia: Cobb............... City of Marietta.... ........
Ohio: Greene................. City of Fairbom....... .....

Issued: July 9,1991.
C.M. “Bud” Schauerte
[FR Doc. 91-16873 Filed 7-15-91; 8:45 am]
BILUNG CODE 6718-03-M

Federal Register / Vol.

the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Mr. William R. Locke, Chief, Risk
Studies Division, Federal Insurance
Administration, Federal Emergency
Management Agency, Washington, DC
20472, (202) 646-2754.

SUPPLEMENTARY INFORMATION:
Numerous changes made the base (100-
year) flood elevations on the FIRMs for
each community make it
administratively infeasible to publish, in
this notice, all of the changes contained
on the maps. However, this rule includes
the address of the Chief Executive
Officer of the community, where the
modified base flood elevation
determinations are made available for
inspection.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

Thé modifications are made pursuant
to Section 206 of the Flood Disaster
Protection Act of 1973 (Pub. L 93-234)
and are in accordance with the National
Flood Insurance Act of 1968, as
amended, (Title X111 of the Housing and
Urban Development Act of 1968 (Pub. L.
90-448)), 42 U.S.C. 4001-4128, and 44
CFR 65.4.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base (100-year) flood
elevations are the basis for the
floodplain management measures that
the community is required to either
adopt or show evidence of being already
in effect in order to qualify or to remain

Date and name of
newspaper where notice was
published

June 21, 1991, June 28,
1991, The Advocate.

Chief executive officer of community

The Honorable Thom Serrani, Mayor of the June 14,1991...
city of Stamford, Stamford Governmental
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qualified for participation in the
National Flood Insurance Program.

These modified elevations, together*
with the floodplain management
measures required by § 60.3 of the
program regulations, are the minimum
that are required. They should not be
construed to mean that the community
must change any existing ordinances
that are more stringent in their
floodplain management requirements.
The community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

Pursuant to the provisions of 5 U.S.C.
605(b), the Administrator, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that this rule, if promulgated, will not
have a significant economic impact on a
substantial number of small entities.
This rule provides routine legal notice of
technical revisions made to designated
special flood hazard areas on the basis
of updated information and imposes no
new requirements or regulations on
participating communities.

List of Subjects in 44 CFR Part 65
Flood insurance, floodplains.

PART 65— [AMENDED]

1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978. E .0.12127.

§65.4 Amended

2. Section 65.4 is amended by adding,
in alphabetic sequence, new entries to
the table.

Effective date  Community
of modification No.

(090015

Center, 888 Washington Boulevard, Stam-
ford, Connecticut 06904-2152.

June 21, 1991, June 28,
1991, Marietta Daily Jour-
nal. gia 30061.

June 14, 1991, June 21,
1991, The Fairborn Daily
Herald.

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency.

The Honorable Joe Mack Wilson, Mayor, city June 7,1991.....
of Marietta, P.O. Box 609, Marietta, Geor-

The Honorable Michael Hammond, City Man-
ager, city of Fairborn, 44 West Hebble
Avenue, Fairbom, Ohio 45324-4999.

June 4,1991... 300193

ACTION: Final rule.

SUMMARY: Modified base (100-year)
flood elevations are finalized for the
communities listed below.

These modified-elevations are the



Federal Register / Vol.

basis for the floodplain management
measures that the community is required
to either adopt or show evidence of
being already in effect in order to
qualify or to remain qualified for
participation in the National Flood
Insurance Program.

DATES: The date of issuance of the
revised Flood Insurance Rate Map
(FIRM) showing modified base flood
elevations for the community. This date
may be obtained by contacting the office
where the maps are available for
inspection as indicated on the table
below.

addresses: See table below.

FOR FURTHER INFORMATION CONTACT:
Mr. William R. Locke, Chief, Risk
Studies Division, Federal Insurance
Administration, Federal Emergency
Management Agency, Washington, DC
20472, (202) 646-2754.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the final
determinations of modified base flood
elevations for each community listed.
These modified elevations have been
published in newspaper(s) of local
circulation and an opportunity for the
community or individuals to appeal the
proposed determination to or through
the community for a period of ninety (90)
days has been provided. The proposed
modified elevations were also published
in the Federal Register. The
Administrator has resolved any appeals
resulting from these notifications.

This final rule is issued in accordance
with Section 110 of the Flood Disaster
Protection Act of 1968 (Title XIII of the
Housing and Urban Development Act of
1968 (Pub. L 90-448)), 42 U.S.C. 4001-
4128, and 44 CFR part 67.

Pursuant to the provisions of 5 U.S.C.
605(b), the Administrator, to whom
authority has been delegated by the
Director; Federal Emergency
Management Agency, hereby certifies,
for reasons set out in the proposed rule,
that this rule, if promulgated, will not
have a significant economic impact on a
substantial number of small entities.
Also, this rule is not a major rule under
terms of Executive Order 12291, so no
regulatory analyses have been prepared.
It does not involve any collection of
information for purposes of the
Paperwork Reduction Act

List of Subjects in 44 CFR Part 67
Flood insurance, Floodplains.

PART 67— [AMENDED]
1 The authority citation for part 67
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continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, E .0.12127.

The modified base flood elevations
are finalized in the communities listed
below. Elevations at selected locations
in each community are shown.
Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance study and FIRM
available at the address cited for each
community.

Proposed Base (100-Year) Flood

Elevations
#Depth
in feet
above
ground
Source of flooding and location *Eleva-
tion in
feet
(NGVD)
modified
CONNECTICUT
Litchfield (town), Litchfield County (FEMA
docket No. 7015)
Bantam River (Right Bank):
Approximately 160 feet downstream of State
Route63___ .. *911
Approximately 1,000 feet upstream of U.S.
Route202__ . e *962
Maps available for inspection at the Planning
and Zoning Office, 74 West Street, Litchfield,
Connecticut
GEORGIA
Bibb County (unincorporated areas) (FEMA
docket No. 7017)
Coiaparchee Creek:
At confluence with Lake Wildwood- *396
Atcounty boundary_____ »-—- *465
Maps available for inspection at the County
Courthouse, Macon, Georgia.
KENTUCKY
Jessamine County (unincorporated areas)
(FEMA docket No.7017)
Sinking Creek:
Approximately 0.05 river mile downstream of
Cherrywood-Ta8hamingo Road___~ ... *926
Approximately 1.56 river miles upstream of
Keene Troy ROAd...... cocevveeererivcinine e *971
Maps available for Inspection at the Planning
and Zoning Office, 105 Court Road, Nicholaa-
ville, Kentucky.
MARYLAND
Frederick (city), Frederick County (FEMA
docket No. 7015)
Rock Creek:
Approximately 1,400 feet upstream of conflu-
ence with Carroll Creek— *308
Approximately 1,750 feet upstream of conflu-
ence with Carroll Creek____~~ — ——-— *309
Maps available for Inspection at the Office of
Planning and Engineering, City Had, 101 North
Court Street Frederick, Maryland.
MASSACHUSETTS
Weymouth (town), Norfolk County (FEMA
docket No. 7015)
Oid Swamp Riven
Approximately 975 feet downstream of Elm
Street —eeeemememee e *96
Approximately 125 feet upstream of Ralph
Talbot Street--------- s ———————————nee e, *111
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Proposed Base (100-Year) Flood
Elevations—Continued

#Depth
in feet
above
ground
Source of flooding and location =Eleva-
tion in
feet
(NGVD)
modified
Maps available for inspection at the Town Engi-
neer's Office, 120 Winter Street Weymouth,
Massachusetts.
NEW JERSEY
Cherry HUI (township), Camden County (FEMA
docket No. 7017)
Tindaie Run:
Upstream side of Tavistock Road.................. — *24
Approximately 1,400 feet upstream of S. Mans-
fildRoad___ *45
Maps available for Inspection at the Township
Building, 820 Mercer Street Cherry Hilt New
Jersey.
NEW YORK
Saranac Lake (village), Essex and Franklin
Counties (FEMA docket No. 7017)
Saranac River:
Approximately 480 feet downstream of the
Sewage Disposal Plant Access Road.... *1,517
Upstream corporate limits------------- — *1,534
Maps available for Inspection at the Vlllage
Office, Saranac Lake, New York.
PENNSYLVANIA
College (township), Center County (FEMA
docket No. 7017)
Thompson Run
At the confluence with Slab Cabin Run— ...... *953
At upstream corporate limits.-————- — ....— _...... *996
Walnut Run:
At the confluence with Thompson Run — *970
At upstream corporate limits.-- —  *1,033

Slab Cabin Run
At the confluence with Spring Creek.--—----— ...... *946
Approximately 0.5 mile upstream of confluence

with Roaring Run: =1,069
Spring Creek:
Approximately 400 feet downstream of conflu-
ence of Slab Cabin Run-- *945

Approximately 675 feet upstream of Puddintown
[TCT:1s PP — —_— — *951
Maps available for inspection at the Township
Municipal Office, 1481 East Coliege Avenue,
State College, Pennsylvania.

Ferguson (township), Centra County (FEMA
docket No. 7017)

Slab Cabin Run:
Downstream corporate limits----------- -------------—-
Approximately 20 feet downstream of State
Routes 26 and 45 —  ----——-- --omemeeeee e -
Big Hollow Run
Downstream corporate limits------- ====----- . -=----
Approximately 150 feet upstream of T- 338-
Maps available for Inspection at the Township
Engineer's Office, 3147 Research Drive, State
College, Pennsylvania.

*1,075
*1,147

*1,074
*1,197

New Britain (township), Bucks County (FEMA
docket No. 7017)

Pine Run
At downstream corporate limits------------------- *248
Approximately 1,800 feet upstream of corporate
limits-.... *250
Maps available for inspection at the Township
Building, 207 Park Avenue, New Britain, Penn-
sylvania

Whitemarsh (township), Montgomery County
(FEMA docket No. 7017)
Sandy Run
At the most downstream SEPTA bridge . —--------- *172
At Valley Green Road *178
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Proposed Base (100-Year) Flooo
Elevations—Continued

#Depth
in feet
above
ground
Source of flooding and location <Eleva-
tion in
feet
(NGVD)
modified
Map* available tar inspection at the Zoning
Office, 4021 Joshua Road. Lafayette Hitt, Penn-
sylvania.
PUERTO RICO
(Commonwealth), Rio Guanajibo Basin (FEMA
docket No. 7006)
Ouebrada Mendoza:
Approximately 1-2 kilometers downstream of
Puerto Rico Highway 102« . **13.8
At confluence of Ouebrada Las Tunas_____ «*19.1
Ouebrada Las Tunas:
7”191
Approximately 1 kilometer upstream of P.R
” 249
Ouebrada PUeta:
Approximately 950 meters downstreem of P.R.
Highway 102. __ *e138
Approximately 50 meters upstream of Cade Bat-
dnrintt..... %185
Concepcion Channel:
7 10.1
Approximately 750 meters upstream of conflu-
ence with Ouebrada Mendoza. 7201
<’ Elevation in meters (mean sea level)
Maps available tor Inspection at the MniMes
Governmental Center, 13th Floor, North Build-
ing, De Diego Avenue, Stop 22, San Juan,
Puerto Rico, Monday-Friday between 6-12 and
1-4:30.
WEST VIRGINIA
WUKameon (city), Mingo County (FEMA docket
No. 7017)
Tug Fork
*663

At a point approximately 500 feet downstreem
of Norfolk and Western Railway

Maps available tor Inspection at tie City Had,

107 East 4th Avenue, Williamson, West Virginia.

*671

Issued: July 2,1991.
CM. "Bud” Schauerte,

Administrator, Federal Insurance
Administration.

[FR Doc. 91-16874 Filed 7-15-91; 8:45 am]
BILLING CODE 6718-03-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 91-45; RM-7608]

Radio Broadcasting Services; Lanai
City, HI

AGENCY: Federal Communications
Commission.

action: Final rule.

summary: This document substitutes
Channel 284C for Channel 284A at Lanai
City, Hawaii, and modifies the
construction permit (BPH-890503MQ) to

56, No. 136 / Tuesday, July 16, 1991 / Rules and Regulations

specify operation on the higher class
channel, at the request of Ivan N. Dixon,
111. See 56 FR 09189, March 5,1991.
Channel 284C can be allotted to Lanai
City in compliance with the
Commission’s minimum distance
separation requirements at the site
specified in the construction permit,
with a site restriction of 6.2 kilometers
(3,8 miles) southeast of the community.
The coordinates are North Latitude 20-
48-23 and West Longitude 156-52-01.
With this action, this proceeding is
terminated.

EFFECTIVE DATE: August 26,1991.

FOR FURTHER INFORMATION CONTACT:
Nancy J. Walls, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 91-45,
adopted June 24,1991, and released July
10,1991. The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (Room 230),
1919 M Street, NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractors,
Downtown Copy Center, (202) 452-1422,
1714 21st Street, NW., Washington, DC
20036.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73 [AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154. 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Hawaii, is amended
by removing Channel 284A and adding
Channel 284C at Lanai City.

Federal Communications Commission.
Andrew J. Rhodes,

Chief, Allocations Branch, Policy andRules
Division, Mass Media Bureau.

[FR Doc. 91-16844 Filed 7-15-01; 8:45 am]
BILUNG CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 91-46; RM-7604]

Radio Broadcasting Services; Mount
Sterling, IL

agency: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
294B1 to Mount Sterling, Illinois, at the
request of Brown County Broadcasting.
See 56 FR 09189, March 5,1991. Channel
294B1 can be allotted to Mount Sterling
in compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
14.4 kilometers (8.9 miles) southwest of
the community. The site restriction is
necessary in order to avoid short-
spacings to a construction permit for
Station WKBQ(FM), Channel 293C1,
Granite City, lllinois, and the licensed
site of Station WSWT(FM), Channel
295B, Peoria, Illinois. The coordinates
for Mount Sterling are North Latitude
39-57-22 and West Longitude 90-55-11.
With this action, this proceeding is
terminated.

EFFECTIVE DATE: August 26,1991. The
window period for filing applications
will open on August 27,1991, and close
on September 26,1991.

FOR FURTHER INFORMATION CONTACT:
Nancy J. Walls, Mass Media Bureau,
(202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 91-46,
adopted June 24,1991, and released July
10,1991. The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch (room 230),
1919 M Street, NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractors,
Downtown Copy Center, (202) 452-1422,
1714 21st Street, NW., Washington, DC
20036.

List of Subjects m 47 CFR Part 73

Radio Broadcasting.
PART 73 [AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Illinois, is amended by
adding Channel 294B1, Mount Sterling.

Federal Communications Commission.
Andrew J. Rhodes,

Chief, Allocations Branch, Policy andRules
Division, Mass M edia Bureau.

[FR Doc. 91-16842 Filed 7-15-91; 8:45 am]
BILLING CODE 6712-01-M
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47 CFR Part 73

[MM Docket No. 91-32; RM-7606]

Radio Boadcasting Services; Chetek,
Wit

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
294C2 to Chetek, Wisconsin, as that
community’s first FM broadcast service
in response to a petition filed by Chetek
Broadcasters. See 56 FR 8974, March 4,
1991. Canadian concurrence has been
obtained for this allotment at
coordinates 45-19-23 and 91-37-27.
There is a site restriction 2 kilometers
(1.2 miles) east of the community. With
this action this proceeding is terminated.

EFFECTIVE DATE: August 26,1991. The
window period for filing applications for
Channel 294C2 at Chetek will open on
August 27,1991, and close on September
26.1991.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 91-32,
adopted June 24,1991, and released July
10.1991. The full text of this Commission
decision is available for inspection and
copying dining normal business hours in
the FCC Dockets Branch (room 230),
1919 M Street, NW., Washington, DC.
The complete text of this decision may
also be purchased from the
Commission’s copy contractors,
Downtown Copy Center, 1714 21st
Street, NW., Washington, DC 20036.
(202) 452-1422.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

PART 73— [AMENDED]

1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Wisconsin, is
amended by adding Channel 294C2,
Chetek.

Federal Communications Commission.
Andrew J. Rhodes,

Chief, Allocations Branch, Policy andRules
Division, Mass Media Bureau.

[FR Doc. 91-16843 Filed 7-15-91; 8:45 am]
BILLING CODE 6712-01-M
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INTERSTATE COMMERCE
COMMISSION

49 CFR Part 1017

[Ex Parte No. 503]

Debt Collection— Collection by Offset
From Indebted Government and
Former Government Employees

agency: Interstate Commerce
Commission.

action:Final rule.

summary: In compliance with the Debt
Collection Act of 1982 (5 U.S.C. 5514)
and OMB Circular A-129, the Interstate
Commerce Commission issues these
final rules which govern agency-wide
and Government-wide salary offset
collections from current and former
Government employees.

effective date: These rules are
effective onJuly 16,1991.

FOR FURTHER INFORMATION CONTACT:
Sandra Gribben, (202) 275-7504, (TDD
for hearing impaired: (202) 275-1721).
SUPPLEMENTARY INFORMATION:

These rules were approved by the
Office of Personnel Management on June
3,1991. Since this rule involves agency
procedure, notice and comment
procedure is not required under 5 U.S.C.
553(b)(3)(A).

List of Subjects in 49 CFR Part 1017
Credit, Government employees.
Decided: July 8,1991.

By the Commission, Chairman Philbin, Vice
Chairman Emmett, Commissioners Simmons,
Phillips and McDonald.

Sidney L. Strickland, Jr.,
Secretary.

For the reasons set forth in the
preamble, title 49, chapter X is amended
as set forth below:

1. A new part 1017 is added to read as

follows:

PART 1017—DEBT COLLECTION-
COLLECTION BY OFFSET FROM
INDEBTED GOVERNMENT AND
FORMER GOVERNMENT EMPLOYEES

Sec.

1017.1
1017.2
1017.3
1017.4

Purpose and scope.

Definitions.

Applicability.

Notice requirements.

1017.5 Hearing procedures.

1017.6 Result if employee fails to meet
deadlines.

1017.7 Written decision following hearing.

1017.8 Exception to entitlement to notice,
hearing, written responses and final
decisions.

1017.9 Coordinating offset with another
Federal agency.

1017.10 Procedures for administrative offset

and Regulations 32333

Sec.
1017.11
1017.12

Refunds.
Statute of limitations.
1017.13 Nonwaiver of rights.
1017.14 Interest, penalties, and
administrative costs.

Authority: 31 U.S.C. 3716, 5 U.S.C. 5514;
Pub. L. 97-365; 4 CFR parts 101-105; 5 CFR
part 550.

§1017.1 Purpose and scope.

(a) These regulations set forth
guidelines for implementing the Debt
Collection Act of 1982 at the Interstate
Commerce Commission (ICC). The
purpose of the Act is to give agencies
the ability to more aggressively pursue
debts owed the Federal Government
and to increase the efficiency of
govemmentwide efforts to collect debts
owed the United States. The authority
for these regulations is found in the Debt
Collection Act of 1982 (Pub. L. 97-365
and 4 CFR 101.1 et seq.), Collection by
Offset From Indebted Government
Employees (5 CFR 550.1101 et seq.),
Federal Claims Collection Standards (4
CFR 101.1 et seq.), and Administrative
Offset (31 U.S.C. 3716).

(b) These regulations provide
procedures for administrative offset of a
Federal employee’s salary without his/
her consent to satisfy certain debts
owed to the Federal Government. The
regulations covered in this part apply to
all current and former Federal
employees who owe debts to the
Commission and to current Commission
employees who owe debts to other
Federal agencies. The regulations set
forth herein do not apply when the
employee consents to recovery from his/
her current pay account.

(c) These regulations do not apply to
debts or claims arising under:

(1) The Social Security Act;

(2) The Internal Revenue Code of 1954;

(3) The tariff laws of the United
States; or

(4) Any case where a collection of a
debt by salary offset is explicitly
provided for or prohibited by another
statute.

(d) These regulations also do not
preclude the compromise, suspension, or
termination of collection action, where
appropriate, under the standards
implementing the Federal Claims
Collection Act (31 U.S.C. 3711 et seq., 4
CFR 101.1 et seq.). These regulations do
not preclude an employee’s requesting a
waiver of a salary overpayment (i.e.,
alleged indebtedness) under 5 U.S.C.
5584,10 U.S.C. 2774, or 32 U.S.C. 716, or
in any way questioning the amount or
validity of a debt by submitting a claim
to the General Accounting Office
(GAO), or requesting a waiver under
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statutory provisions pertaining to the
particular debt.

§1017.2 Definitions.

For the purposes of these regulations,
the following definitions will apply:

(a) Agency. An executive agency as
defined at 5 U.S.C. 105, including die
U.S. Postal Service; the U.S. Postal Rate
Commission; a military department as
defined at 5 U.S.C. 102; an agency or
court in the Judicial Branch; an agency
of the Legislative Branch, including the
U.S. Senate and House of
Representatives; and other independent
establishments that are entities of the
Federal Government.

(b) Creditor agency. The agency to
which the debt is owed.

(c) Debt. An amount of money or
property which has been determined by
an appropriate agency official to be
owed to the United States from any
person.

(d) Disposable pay. The amount that
remains from an employee’s Federal pay
after required deductions for social
security; Federal, State, or local income
taxes; health insurance premiums;
retirement contributions; life insurance
premiums; Federal employment taxes;
and any other deductions that are
required to be withheld by law.

(e) FCCS. The Federal Claims
Collection Standards jointly published
by the Justice Department and the
General Accounting Office at4 CFR
101.1 et seq.

(f) Hearing official. The official
responsible for conducting a hearing
which is properly and timely requested
by the debtor. An: Administrative Law
Judge shall be responsible for
conducting the hearing and the Chief
Administrative Law Judge shall
determine which judicial official will be
assigned the hearing.

(9) Paying agency. The agency that
employs the individual who owes the
debt and authorizes the payment of his/
her current pay.

(h) Administrative offset. The
withholding of monies payable by the
United States to or held by the United
States on behalf of an employee to
satisfy a debt owed the United States by
that employee.

(i) Waiver. A cancellation,
forgiveness, or non-recovery of a debt
allegedly owed by an employee or
former employee to the agency as
permitted or required by law.

§1017.3 Applicability.

These regulations are to be followed
when:

(b) The Commission is owed a debt by
an individual currently employed by
another Federal agency;

(c) The Commission employs an
individual who owes a debt to another
Federal agency; and

(d) The Commission is owed a debt by
an employee who separates from
Federal Government service. Tim
authority to collect debts owed by
former Federal employees is found in
the FCCS and 31 U.S.C. 3716.

§ 1017.4 Notice requirements.

(a) Deductions shall not be made
unless the employee is provided with
written notice, signed by the debt
collection official (Chief, Fiscal Services
Branch), of the debt at least 30 days
before administrative offset commences.

(b) The written notice to current
Federal employees shall be hand
delivered if at headquarters or sent
certified mail, return receipt requested,
if located in a field office and shall
contain:

(1) A statement that die debt is owed
and an explanation of its nature and
amount;

(2) The agency’s intention to collect

the debt by means of deduction from the.

employee’s current disposable pay
account;

(3) The amount, frequency, proposed
beginning date, and duration of the
intended deduction(s);

(4) An explanation of interest,
penalties, and administrative charges,
including a statement that such charges
will be assessed unless excused in
accordance with die FCCS (4 CFR 101.1
et seq.);

(5) The employee’s right to inspect,
request, and copy Government records
relating to the debt (if an employee is
unable to physically inspect the
Government records, the agency will
reproduce copies of the records and may
charge for those copies);

(6) If not previously provided, the
opportunity (under terms agreeable to
the creditor agency) to establish a
schedule for the voluntary repayment of
the debt or to enter into a written
agreement with the agency to establish
a schedule for the voluntary repayment
of the debt in lieu of offset. The
agreement must be in writing, signed by
both the employee and the creditor
agency, and documented in the creditor
agency’s files (4 CFR 102.2(e));

(7) The right to a hearing conducted
by an impartial hearing official
concerning the existence or amount of
the debt and the repayment schedule, if
it was not established by a written

(@  The Commission is owed a debt byagreement between the employee and

a current employee;

the creditor agency;
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(8) The method and time period for
petitioning for a hearing;

(9) A statement that die timely filing
of a petition for a hearing (on or before
the 15th day following receipt of the
written notice) will stay the
commencement of collection
proceedings, together with instructions
on how and where to file a petition;

(10) A statement that a final decision
on the hearing (if one is requested) will
be issued not later than 60 days after the
filing of the petition requesting the
hearing unless the employee requests,
and the hearing official grants, a delay
in the proceedings;

(11) A statement that knowingly false
or frivolous statements, representations,
or evidence may subject the employee to
appropriate disciplinary procedures and
criminal penalties (i.e., for false
certification, etc.);

(12) A statement of other rights and
remedies available to the employee
under statutes or regulations governing
the program for which the collection is
being made; and

(13) Unless there are contractual or
statutory provisions to the contrary, a
statement that amounts paid on or
deducted for the debt which are later
waived or found not owed to the United
States will be promptly refunded to the
employee.

(c) The written notice to former
Federal employees shall be sent
certified mail, return receipt requested,
and shall contain:

(1) A statement that the debt is owed
and an explanation of its nature and
amount;

(2) The agency’s intention to collect
the debt by administrative offset against
amounts due and payable to the debtor
from the Civil Service Retirement and
Disability Fund or by use of a collection
service to recover the delinquent debt;

(3) An explanation of interest,
penalties, and administrative charges,
including a statement that such charges
will be assessed unless excused in
accordance with 4 CFR 101.1 et seq.;

(4) The former employee’s rights to
inspect, request, and copy Government
records relating to the debt (if the former
employee is unable to physically inspect
the Government records, the agency will
reproduce copies of the records and may
charge for those copies);

(5) The opportunity to enter into a
written agreement with the agency to
establish a schedule for the voluntary
repayment of the debt;

(6) The right to a hearing conducted
by an impartial hearing official
concerning the existence or amount of
the debt and the repayment schedule, f
it was not established by a written
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agreement between the former employee
and the creditor agency;

(7) The method and time period for
petitioning for a hearing;

(8) A statement that the timely filing
of a petition for a hearing (on or before
the 15th day following receipt of the
written notice) will stay the
commencement of collection
proceedings, together with instructions
on how and where to file a petition;

(9) A statement that a final decision
on the hearing will be issued not later
than 60 days after the filing of the
petition requesting the hearing unless
the former employee requests, and the
hearing official grants, a delay in the
proceedings;

(10) A statement that knowingly false
or frivolous statements, representations,
or evidence may subject the former
employee to appropriate criminal
penalties (i.e., for false certification,
etc.);

(11) A statement of other rights and
remedies available to the former
employee under statutes or regulations
governing the program for which the
collection is being made; and

(12) Unless there are contractual or
statutory provisions to the contrary, a
statement that amounts paid on or
deducted for the debt which are later
waived or found not owed to the United
States will be promptly refunded to the
former employee.

§1017.5 Hearing procedures.

(a) Upon the Administrative Law
Judge's determination of an employee’s
compliance with § 1017.4(b)(8) or
§ 1017.4(c)(7) of this part, whichever is
applicable, he/she shall set the time,
date, and location for the hearing,
paying due consideration to
convenience to the employee.

(b) All significant matters discussed at
the hearing shall be documented,
although a verbatim transcript of the
hearing shall not be made.

(c) The Administrative Law Judge may
exclude any evidence he/she deems
irrelevant, immaterial, or unduly
repetitious.

(d) Any party to a hearing under these
regulations is entitled to present his or
her case or defense by oral or
documentary evidence, and to conduct
such cross-examination as may be
required for a full and true disclosure of
the facts.

(e) The Commission has the initial
burden of proof as to the existence and
amount of the debt.

(f) The employee requesting the
hearing shall bear the ultimate burden of
proof.

(9) The evidence presented by the
employee must prove that no debt exists

or cast sufficient doubt that reasonable
minds could differ as to the existence or
amount of the debt.

(h) Where the employee files a
petition for a hearing contesting the
offset schedule imposed by the
Commission, the Administrative Law
Judge shall take into consideration all
relevant factors as to the employee’s
financial situation in determining
whether said offset schedule should be
altered.

(i) Any party to a hearing under these
regulations is entitled to be
accompanied, represented, and advised
by counsel, as well as to appear in
person or by or with counsel.

(i) The Administrative Law Judge
shall issue a final written decision at the
earliest practicable date, but not later
than 60 days after the filing of the
petition requesting the hearing, as stated
in § 1017.4(b)(10) or § 1017.4(c)(9) of this
part, whichever is applicable.

§ 1017.6 Result ifemployee fails to meet
deadlines.

An employee will not be granted a
hearing and will have his/her
disposable pay offset in accordance
with the Commission’s offset schedule if
the employee:

(a) Fails to file a petition for a hearing
in conformity with the requirements of
§1017.4(b)(8) or § 1017.4(c)(9) of this
part, whichever is applicable. However,
failure to file within the requisite time
period set out in § 1017.4(b)(8) or
§ 1017.4(c)(9) of this part whichever is
applicable, will not result in denial of a
hearing or in immediate offset, if the
Administrative Law Judge excuses the
late filing if the employee can show that
the delay was because of circumstances
beyond his/her control or because of
failure to receive notice of the filing
deadline.

(b) Is Scheduled to appear and fails to
appear at the hearing without good
cause.

§ 1017.7 Written decision following
hearing.

(a) Written decisions provided after a
request for a hearing will include:

(1) A statement of the facts presented
to support the nature and origin of the
alleged debt;

(2) The Administrative Law Judge’s
analysis, findings, and conclusions, in
light of the hearing, concerning the
employee’s or the Commission's
grounds;

(3) The amount and validity of the
alleged debt; and

(4) The repayment schedule (including
percentage), if applicable.

(b) The Administrative Law Judge's
decision does not preclude an employee
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from requesting a waiver of a salary
payment under 5 U.S.C. 5584,10 U.S.C.
2774, or 32 U.S.C. 716, or in any way
questioning the amount or validity of a
debt by submitting a subsequent claim
to GAO in accordance with procedures
prescribed by GAO.

§1017.8 Exception to entitlement to
notice, hearing, written responses and final
decisions.

The Commission shall except from the
provisions of § 1017.4 through § 1017.7
any adjustment to pay arising out of an
employee’s election of coverage or a
change in coverage under a Federal
benefits program, requiring periodic
deductions from pay, if the amount to be
recovered was accumulated over four
pay periods or less.

§1017.9 Coordinating offset with another
Federal agency.

(@) The Commission as creditor
agency. When the Chief, Budget and
Fiscal Office, determines that an
employee of another Federal agency
owes a delinquent debt to the
Commission, he/she shall:

(1) Arrange for a hearing upon proper
petitioning by the employee;

(2) Certify in writing to the other
Federal agency that the employee owes
the debt, the amount and basis of the
debt the date on which payment is due,
the date the Government’s right to
collect the debt accrued, that the
Commission’s regulations for
administrative offset have been
approved by the Office of Personnel
Management and that the provisions of
4 CFR 102.3(f) have been fully complied
with;

(3) If collection must be made in
installments, advise the paying agency
of the amount or percentage of
disposable pay to be collected in each
installment

(4) Advise the paying agency of any
action taken under 5 U.S.C. 5514(a);

(5) If the employee is in the process of
separating, the Commission must submit
its debt claim to the paying agency as
provided in this part. The paying agency
must certify any amounts already
collected, notify the employee, and send
a copy of the certification and notice of
the employee’s separation to the
creditor agency—if the paying agency is
aware that the employee is entitled to
money from the Civil Service Retirement
and Disability Fund, it must certify to
the Office of Personnel Management
(OPM) that:

0] The debtor owes the U.S. a debt,
including the amount of that debt;
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(if) The Commission has complied
with the applicable statutes, regulations,
and procedures of OPM; and

(iii) The Commission has complied
with the requirements of 4 CFR 102.3,
including any hearing or review; and

(6) If the employee has already
separated and all payments due from
the paying agency have been paid, the
Chief, Budget and Fiscal Office, may
request from OPM, unless otherwise
prohibited, that money payable to the
employee from the Civil Service
Retirement and Disability Fund or other
similar funds be collected by
administrative offset and provide the
certification described in paragraph
(a)(5) of this section.

(b) The Commission as paying
agency. (1) Upon receipt of a properly
certified debt claim from another
agency, deductions will be scheduled to
begin at the next established pay
interval. The employee must receive
written notice that the Commission has
received a certified debt claim from the
creditor agency, the amount of the debt,
the date administrative offset will begin,
and the amount of the deduction(s). The
Commission shall not review the merits
of the creditor agency’s determination of
the validity or the amount of the
certified claim,

(2) When the Commission receives an
incomplete debt from another (creditor)
agency, the Commission must return the
debt claim with a notice that procedures
under 5 U.S.C. 5514 and 5 CFR 1108 must
be provided and a properly certified
debt claim received before action will
be taken to collect from the employee’s
current pay account.

(3) If the employee transfers to
another agency after the creditor agency
has submitted its debt claim to the
Commission and before the debt is fully
collected, the Commission must certify
the total amount collected to the creditor
agency, along with notice of the transfer,
and furnish a copy of same to the
employee.

§1017.10 Procedures for administrative
offset.

(a) Debts will be collected in one lump
sum where possible. If the employee is
financially unable to pay in one lump
sum, collection shall be made in
installments.

(b) Debts shall be collected by
deduction at officially established pay
intervals from an employee’s current
pay account, unless alternative
arrangements for repayment are made.

(c) Installment deductions will be
made over a period not greater than the
anticipated period of employment. The
size of installment deductions must bear
a reasonable relationship to the size of
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the debt and the employee’s ability to
pay. The deduction for the pay intervals
for any period shall not exceed 15
percent of disposable pay, unless the
employee has agreed in writing to a
deduction of a greater amount.

(d)
against any financial payment due to a
separated employee (including, but not
limited to, final salary payment or lump-
sum payment for leave).

§1017.11 Refunds.

(a) The Commission shall promptly
refund any amounts deducted to satisfy
debts owed to it when thé debt is
waived, found not owed to the
Commission, or when directed by an
administrative or judicial order.

(b) A creditor agency will promptly
return any amounts deducted by the
Commission to satisfy debts owed to a
creditor agency when the debt is
waived, found not owed, or when
directed by an administrative or judicial
order.

(c) Unless required by law, refunds
under this subsection shall not bear
interest.

§1017.12 Statute of limitations.

If a debt has been outstanding for
more than 10 years after the agency’s
right to collect the debt first accrued, the
agency may not collect by salary offset
unless facts material to the
Government’s right to collect were not
known and could not reasonably have
been known by the official or officials
who were charged with the
responsibility for discovery and
collection of such debts.

§1017.13 Nonwaiver of rights.

An employee’s involuntary payment
of all or any part of a debt collected
under these regulations will not be
construed as a waiver of any rights that
employee may have under 5 U.S.C. 5514
or any other provision of law.

§1017.14 Interest, penalties, and
administrative costs.

(@)
be the rate of the current value of funds
to the U.S. Treasury (i.e., the Treasury
tax and loan account rate), as
prescribed and published by the
Secretary of the Treasury in the Federal
Register and the Treasury Financial
Manual Bulletins. A higher rate of
interest can be assessed if the
Commission can reasonably determine
that a higher rate is necessary to protect
the interests of the United States. The
rate of interest, as initially assessed,
shall remain fixed for the duration of the
indebtedness, except where a debtor
has defaulted on a repayment agreement
and seeks to enter into a new

Unliquidated debts may be offset

The rate of interest assessed shall

agreement. The Commission may set a
new interest rate which reflects the
current value of funds to the Treasury at
the time the new agreement is executed.
The Commission shall waive the
collection of interest on the debt or any
portion of the debt which is paid within
30 days after the date on which interest
began to accrue.

(b) The Commission shall assess a
penalty charge not to exceed 6 percent a
year on any portion of a debt that is
delinquent as defined in 4 CFR 101.2(b)
for more than 90 days. This charge need
not be calculated until the 91st day of
delinquency, but shall accrue from the
date that the debt became delinquent.

(c) The Commission shall assess
against a debtor charges to cover
administrative costs incurred as a result
of a delinquent debt—that is, the
additional costs incurred in processing
and handling the debt because it
became delinquent as defined in 4 CFR
101.2(b).

(d) When a debt is paid in partial or
installment payments, amounts received
by the agency shall be applied first to
outstanding penalty and administrative
cost charges, second to accrued interest,
and third to outstanding principal.

[FR Doc. 91-18904 Filed 7-15-91; 8:45 am]
BILLING CODE 7035-01-11

49 CFR Part 1152

[Ex Parte No. 274 (Sub-No. 21A]

New Requirement That Maps Be
Submitted in ail Abandonment
Exemption Proceedings

agency: Interstate Commerce
Commission.

ACTION: Final rule.

Summary: The Commission is imposing
a 49 CFR 1152.22(a)(5)-style map
requirement in all abandonment
exemption proceedings {i.e., in all
proceedings involving either an
abandonment notice filed under the 49
CFR 1152.50 class exemption or an
abandonment petition filed under the 49
U.S.C. 10505 exemption procedure).1
Henceforth, a railroad filing either a 49
CFR 1152.50 abandonment exemption
notice or a 49 U.S.G. 10505 abandonment
exemption petition will be required to
submit, with the notice or the petition,
respectively, a detailed map showing
“the exact location of the rail line to be
abandoned or over which service is to
be discontinued and its relation to other
rail lines in the area, highways, water

11In this context "abandonment” includes
"discontinuance”
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routes, and population centers." This
map requirement is being imposed in
order to facilitate informed
decisionmaking in abandonment
exemption proceedings.

effective date: November 13,1991

for further information contact:
Joseph H. Dettmar, (202) 275-7245; (TDD
for hearing impaired: (202) 275-1721).
SUPPLEMENTARY INFORMATION: Every
request for Commission approval either
to abandon a rail line or to discontinue
rail service falls into one of five
categories: a regular application filed by
arailroad under 49 CFR 1152.22; a
summary application filed by a railroad
under 49 CFR 1152.23; a 2-year out-of-
service notice of exemption filed by a
railroad under 49 CFR 1152.50; a petition
for exemption filed by a railroad under
the 49 U.S.C. 10505 exemption
procedure;2 and an adverse
abandonment application filed by a
party other than a railroad.

A map requirement presently applies
to regular applications, to summary
applications, and to adverse
abandonment applications. See 49 CFR
1152.22(a)(5) (for regular applications)
and 49 CFR 1152.23(a) (for summary
applications). Pursuant to this
requirement, the railroad applicant must
submit, as part of its regular or summary
applications, a “(d)etailed map of the
subject line on a sheet not larger than
8X10% inches, drawn to scale, and with
the scale shown thereon. The map must
show, in dear relief, the exact location
of the rail line to be abandoned or over
which service is to be discontinued and
its relation to other rail lines in the area,
highways, water routes, and population
centers.” 49 CFR 1152.22(a)(5).8

With regard to abandonment notices
filed under the 49 CFR 1152.50 class
exemption and abandonment petitions
filed under the 49 U.S.C. 10505
exemption procedure, there is presently
no applicable map requirement4

* See Ex Parte No. 400, Modification of Procedure
for Handling Exemptions Filed Under 49 U.S.C.
10505 (not printed), served December 29,1980, 45 FR
85180 (December 24,1980), as clarified at 46 FR 7505
(January 23,1981).

*The 49 CFR 1152.22(a)(5) map requirement,
although not explicitly made applicable to adverse
abandonment applications, is nevertheless
applicable to such applications as a consequence of
the rule that an adverse abandonment request must
be made in the form of a formal application under
49 U.S.C. 10903. See, e.g., Finance Docket No. 31486,
Southern Pacific Transportation Company—
Discontinuance of Service—In San Francisco
County, CA (not printed), served September 12,
1989. This rule necessarily requires a 49 CFR 1152.22
regular applications.

4 With regard to abandonment notices, 49 CFR
1152.50(d)(2) makes the 49 CFR 1152.22(a)(5) map
requirement not applicable to notices filed under the
49 CFR 1152.50 class exemption. With regard to
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Nevertheless, in most abandonment
exemption proceedings, maps are
supplied by the railroads. Because a
good map facilitates informed
decisionmaking on our part, the
submission of such maps will generally
be in the railroad’s interest.

We are now imposing a 49 CFR
1152.22(a)(5)-style map requirement in
all abandonment exemption proceedings
[i.e., in all proceedings involving either
an abandonment notice filed under the
49 CFR 1152.50 class exemption or an
abandonment petition filed under the 49
U.S.C. 10505 exemption procedure). We
are imposing this requirement because,
in processing abandonment cases, we
have often found maps to be quite useful
for decisionmaking purposes. In a
proceeding in which a question arises
regarding, for example, the precise
location of a certain stretch of track, or
its location vis-a-vis a road, a good map
can be invaluable.

We do not envision that this map
requirement will place any great burden
on any party to any abandonment
exemption proceeding. Indeed, as a
practical matter, this new requirement
will have no impact whatsoever except
in the very few abandonment exemption
proceedings in which the railroad
parties would not otherwise submit
maps.

We are revising our codified
regulations to reflect this map
requirement. With regard to
abandonment notices filed under the 49
CFR 1152.50 class exemption, we are
revising 49 CFR 1152.50(d)(2) to
incorporate the 49 CFR 1152.22(a)(5)
map requirement. With regard to
abandonment petitions filed under the
49 U.S.C. 10505 exemption procedure,
we are establishing a new section (49
CFR 1152.60) in which the 49 CFR
1152.22(a)(5) map requirement will be
incorporated.

This action will not significantly affect
either the quality of the human
environment or the conservation of
energy resources.

This action will have no significant
effect on a substantial number of small
entities.

list of Subjects in 49 CFR Part 1152

Administrative practice and
procedure, Conservation, Environmental
protection, National forests, National
parks, National trails system, National
resources. Public lands—grants, Public
lands—rights-of-way, Railroads,
Recreation and recreation areas, and

abandonment petitions, the exemption procedure
cited supra is silent as to a map requirement.
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Reporting and recordkeeping
requirements.

Decided: July 9,1991.

By the Commission, Chairman Philbin, Vice
Chairman Emmett, Commissioners Simmons,
Phillips, and McDonald.

Sidney L. Strickland, fr.,
Secretary.

For the reasons set forth in the
preamble, title 49, chapter X, part 1152
of the Code of Federal Regulations is
amended as follows:

PART 1152—ABANDONMENT AND
DISCONTINUANCE OF RAIL LINES
AND RAIL TRANSPORTATION UNDER
49 U.S.C. 10903

1. The authority citation for part 1152
continues to read as follows:

Authority: 5 U.S.C, 553, 559, and 704; 11
U.S.C. 1170; 16 U.S.C. 1247(d) and 1248; and
49 U.S.C. 10321,10362,10505,10903,10904,
10905,10906,11161, and 11163.

8§1152.50 (Amended]

2. In 8§ 1152.50, the second sentence of
paragraph (d)(2) is amended by
removing the words “the information
required in § 1152.22(a) (1) through (4)
and (8)," and by adding in lieu thereof
the words “the information required in
§ 1152.22(a) (1) through (5) and (8),”.

3. A new Subpart G consisting of
§ 1152.60 is added to read as follows:

Subpart G— Special Rules Applicable
to Petitions for Abandonments or
Discontinuances Of Service Or
Trackage Rights Filed Under the 49
U.S.C. 10505 Exemption Procedure

8§ 1152.60 Special rules.

(a) This section contains special rules
applicable to any proceeding filed under
the 49 U.S.C. 10505 exemption procedure
wherein is sought either the
abandonment of a rail line or the
discontinuance of service or trackage
rights over a rail line. General rules
applicable to any proceeding filed under
the 49 U.S.C. 10505 exemption procedure
may be found in Ex Parte No. 400,
Modification of Procedure for Handling
Exemptions Filed Under 49 U.S.C. 10505
(not printed), served December 29,1980,
as clarified onJanuary 23,1981.

(b) Any petition filed under the 49
U.S.C. 10505 exemption procedure
wherein is sought either the
abandonment of a rail line or the
discontinuance of service or trackage
rights over a rail line must be
accompanied by a map that meets the
requirements of § 1152.22(a)(5) of this
part.

[FR Doc. 91-16905 Filed 7-15-91; 8:45 am]
BILLINQ CODE 7035-OM i
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 675

[Docket No. 901199-1021]

Groundfish of the Bering Sea and
Aleutian islands

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Notice of inseason adjustment;
request for comments.

summary: The Secretary of Commerce
(Secretary) is taking measures to
prevent overfishing of Atka mackerel.
These measures include (1) prohibition
of all trawling in the Aleutian Islands
subarea, and (2) closure of that portion
of statistical area 515 east of 167° W.
longitude to directed fishing for Pacific
cod with all trawls, and for pollock with
trawls bther than pelagic trawls. This
action is necessary to prevent
overfishing of Atka mackerel and is
intended to promote optimum use of
groundfish stocks.

dates: Effective 12 noon Alaska local
time (A.1.L), July 10,1991, through 12
midnight December 31,1991. Comments
will be accepted until July 31,1991.

ADDRESSES: Comments should be
mailéd to Dale R. Evans, Chief, Fisheries
Management Division, National Marine
Fisheries Service, P.O. Box 21668,
Juneau, Alaska 99802-1668, or be
delivered to 9109 Mendenhall Mall
Road, Federal Building Annex, suite 6,
Juneau, Alaska.

FOR FURTHER INFORMATION CONTACT:
Jessica A. Gharrett, Resource
Management Specialist, NMFS, 907-586-
7228.

SUPPLEMENTARY INFORMATION: The
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area (FMP)
governs the groundfish fishery in the
exclusive economic zone in the Bering
Sea and Aleutian Islands (BSAI) under
the Magnuson Fishery Conservation and
Management Act (MFCMA). The FMP
was prepared by the North Pacific
Fishery Management Council (Council)
and is implemented by regulations
appearing at 50 CFR 611.93 and parts 620
and 675.

The Guidelines for Fishery
Management Plans, 50 CFR 602.11(c)(1)
(54 FR 30834; July 24,1989), define
overfishing as a level or rate of fishing
mortality that jeopardizes the long term
capacity of a stock or stock complex to
produce its maximum sustainable yield
(MSY) on a continuing basis.

Furthermore, the FMP requires that
conservation and management measures
prevent overfishing.

The FMP describes the maximum
fishing mortality rate that defines the
amount of catch that constitutes
overfishing for fisheries in that
regulatory area. In its report to the
Council for the BSAI, the Scientific and
Statistical Committee (SSC) reported
that the MSY and exploitable biomass
were unknown, and recommended the
acceptable biological catch (ABC) for
Atka mackerel as 24,000 metric tons
(mt). This amount is equivalent to the
level of overfishing defined in the FMP.
The Advisory Panel of the Council
recommended that the total allowable
catch (TAC) equal the ABC, which was
adopted by the Council. The final notice
of 1991 initial specifications (56 FR 6290;
February 15,1991) established an initial
TAC for Atka mackerel of 20,400 mt, and
set aside the remaining 3,600 mt to the
non-specific reserve.

Earlier this year, a notice in the
Federal Register announced that the
Atka mackerel TAC had been reached,
and prohibited retention of Atka
mackerel (56 FR 13786; April 4,1991).
Continued groundfish fishing for other
species has taken greater additional
amounts of Atka mackerel than initial
projections indicated.

In accordance with 8§ 675.20(e)(2)(i), if
the Secretary determines that the
overfishing of any species or stock of
fish may occur, he may issue an
inseason adjustment to the groundfish
fisheries taking into account all
information relevant to one or more of
the following factors: (1) The effect of
overall fishing effort within a regulatory
area; (2) catch per unit of effort and rate
of harvest; (3) relative abundance of
stocks within thé area; (4) the condition
of the stock within all or part of a
regulatory area; (5) economic impacts on
fishing businesses being affected; or (6)
any other factor relevant to the
conservation and management of
groundfish species or any incidentally-
caught species that are designated as a
prohibited species or for which a
prohibited species catch limit has been
specified.

The Regional Director considered
information relevant to these factors as
required by § 675.20(f):

1. The effectofoverallfishing effort
within a regulatory area—Analysis of
historical research and catch data
shows that the majority of the Atka
mackerel stocks occur in the Aleutian
basin. Although retention of Atka
mackerel has been prohibited since
March 29,1991 (56 FR 13786; April 4,
1991), this species is taken incidentally
in directed trawl fisheries for other
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groundfish species, particularly in the
Aleutian Islands subarea, and in the
trawl fishery for Pacific cod in portions
of statistical area 515. An emergency
rule to lower the retainable Pacific cod
catch in pollock fisheries is not yet in
effect. Because vessels may target on a
20 percent bycatch of Pacific cod, it is
also necessary to restrict non-pelagic
trawling for pollock in the eastern
portion of statistical area 515.

2. Catch per unitofeffort and rate of
harvest—Although a review of the
accuracy of all catch reports has not
been completed, the catch of Atka
mackerel is believed to have reached
the level defined as overfishing. Any
additional take of Atka mackerel must
be restricted. Areas, gears, and fisheries
being limited by this action are those
shown by analysis of catch and survey
data to produce an incidental catch of
Atka mackerel in amounts greater than!
percent of the target groundfish species.

3. and 4. Relative abundance ofstocks
within an area—The SSC report listed
the exploitable biomass of Atka
mackerel as unknown for 1991. The SSC
recommendation, adopted by the
Council, was that overfishing was
defined as exceeding the average catch
since implementation of the MFCMA.

5. Economic impacts on fishing
businesses being affected—Of the
fisheries for which TACs apply solely to
the Aleutian Islands and that are in part
harvested with trawl gear, only those for
Pacific Ocean perch (POP), other red
rockfish (ORR), and sablefish still have
open directed fisheries at this time.
Actions taken in this notice will likely
result in economic losses to harvesters
and processors using trawl gear in the
Aleutian Islands fisheries for POP and
ORR categories, and perhaps sablefish.
As of June 30,1991, amounts of POP,
ORR, and trawl sablefish remaining for
harvest were 7,044 mt, 3,667 mt, and 493
mt, respectively; the ex-vessel values of
these amounts of groundfish were,
respectively, $1,879,057, $703,331, and
$271,717, although some amount of each
TAC would not be retained. For 1990,
the amount of POP and ORR combined
that remained unharvested was 1,376
mt, and the amount of traw| sablefish
that remained unharvested was 588 mt.
Losses to the industry as a result of
closing the eastern portion of statistical
reporting area 515 for trawling for
Pacific cod, and for bottom trawling for
pollock are not likely to be significant,
since (1) these species will likely be
harvested in nearby areas, (2) these
fisheries closed on July 8,1991, as
Pacific halibut prohibited species catch
allowances were reached (56 FR 30699;
July 5,1991), and (3) Pacific cod may be
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harvested by gears other than trawl
gear.

Under § 675.20(e), the Secretary is
taking additional measures to prevent
overfishing of Atka mackerel, including
(1) under § 675.20(e)(1) (i) and (ii),
prohibiting all trawling in the Aleutian
Islands subarea, and (2) under
| 675.20(e) (1)(i), closure of that portion
of statistical area 515 east of 167° W.
longitude to directed fishing for Pacific
cod with all trawls, and pollock with
trawls other than pelagic trawls. This
action is effective July 10,1991, for the
remainder of the fishing year, unless
modified or superseded by additional
action based on new information. The
Secretary has determined these are the
least restrictive management
adjustments necessary to limit
overfishing of Atka mackerel in the
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BSAI because this action accounts for
the effects on Atka mackerel of different
gears, areas, and groundfish targets, and
does not close all BSAI fisheries. Under
8 675.20(e)(3) (i) and (ii), the Secretary is
limiting trawl activity in the Aleutian
Island subarea, and in the Bering Sea for
certain groundfish species, while
allowing other gear types and fisheries
for remaining groundfish targets to
continue.

Classification

This action is taken under 50 CFR
675.20 and is in compliance with
Executive Order 12291.

Immediate effectiveness of this notice
is necessary to prevent overfishing of
Atka mackerel stocks. Therefore, the
Assistant Administrator for Fisheries,
NOAA, finds for good cause that it is
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impractical and contrary to the public
interest to provide prior notice and
comment on this notice or to delay its
effective date. However, interested
persons are invited to submit comments
in writing to the above address until July
31,1991.

list of Subjects in 50 CFR Part 675

Fish, Fisheries, Recordkeeping and
leporting requirements.

Authority: 16 U.S.C. 1801 et sec.

Dated: July 10,1991.
David S. Crestin,

Acting Director, Office ofFisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 91-16806 Filed 7-10-91; 4:23 pm]
BILLING CODE 3510-22-M
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Proposed Rules

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Office of the Secretary

7CFR Part 1

Fee Schedule; Aerial Photographic
Reproductions

AGENCY: Office of the Secretary, USDA.
ACTION: Proposed rule.

summary: The Department of
Agriculture (USDA) proposes to amend
7 CFR part % subpart A, appendix A
which pertains to the assessment of fees
under the Freedom of Information Act to
reflect the costs for providing aerial
photographic reproductions.

DATES: Written comments must be
received on or before July 31,1991 in
order to be assured of consideration.

ADDRESSES: Submit written comments
to Department of Agriculture, Office of
Finance and Management, 14th and
Independence Avenue SW.,
Washington, DC 20250.

FOR FURTHER INFORMATION CONTACT:
Richard Guyer, Chief, Management and
Productivity Improvement Division,
Office of Finance and Management,
USDA, Washington, DC 20250; (202)
475-5291.

SUPPLEMENTARY INFORMATION: It is
proposed to amend 7 CFR part 1,
subpart A, appendix A to change the
fees for aerial photographic
reproductions.

This rule does not constitute a “major
rule” within the meaning of Executive
Order 12991. Nor will this regulation
cause a significant economic impact or

other substantial effect on small entities.

Therefore, the requirements of the
Regulatory Flexibility Act, 5 U.S.C.
805(b), do not apply.

List of Subjects in 7 CFR Part 1

Freedom ot information.

PART 1—ADMINISTRATIVE
REGULATIONS

Accordingly, it is proposed that 7 CFR
part 1 be amended as follovs:

Subpart A— Official Records

Appendix A—Fee Schedule

1. The authority citation for subpart A
continues to read as follows:

Authority: 5 U.S.C. 301 and 552; 7 U.S.C.
2244; 31 U.S.C. 9701, and 7 CFR
2.75(a)(6)(xiii).

2. It is proposed to amend section 17
(c) toread as follows:

A. In the first table, item 1, “Black and
white contact prints,” the price for
10X10 Diapositive (film) is changed from
“$10.00” to “$6.00”.

B. In the second table, item 3 is
revised to read as follows:

Section 17. Reproduction prices.

Price each

: Film

Size A
RC paper PO

ency

3. Black and white
enlargements

$9.00 $12.00
11.00 14.00
14.00 20.00
27.00 35.00

3. Itis proposed to amend section 17
(d) to read as follows:

A. In the first table, for item 1, "Black
and white contact prints,” the price for
10x10 diapositive is changed from
“$15.00” to “$10.00”.

B. In the second table, item 3 is
revised to read as follows:

Section 17. Reproduction prices.
* *

* * *

(d)***
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Price each
; Film
Size o
sitive
RC paper t?z:\)ns 3
ency
3. Black and white
enlargements
(projection prints):
12x12__ - $14.00 $22.00
17x17 17.00 2400
24X24 . i, 20.00 3000
38X 38.iiiiiiee e 33.00 4500
* * * * *

Signed at Washington, DC on June 5,1991.
David C. Rector,
Acting Director, Office ofFinance and
Management,
(FR Doc. 91-16660 Filed 7-15-91; 8:45 am]
BILLING CODE 3410-0S-M

Agricultural Marketing Service
7 CFR Part 905
[Docket No. FV-91-279PR]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown In Florida; Regulation
of Sunburst Variety Tangerines

AGENCY: Agricultural Marketing Service,
USDA.

action: Proposed rule.

summary: This rule proposes adding the
Sunburst variety of tangerines to the
varieties of citrus fruit regulated under
Marketing Order No. 905, and
establishing minimum grade and size
requirements for that variety. These
actions were unanimously
recommended by the Citrus
Administrative Committee (committee),
which administers the marketing order
program locally.

dates: Comments must be received by
July 31,1991.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule to: Docket Clerk,
Fruit and Vegetable Division, AMS,
USDA, P.O. Box 96456, room 2525-S,
Washington, DC 20090-6456. Three
copies of all written material shall bo*
submitted, and they will be made
available for public inspection at the
office of the Docket Clerk during regula
business hours. All comments should
reference the docket number, date, and
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page number of this issue of the Federal
Register.

FOR FURTHER INFORMATION CONTACT:
Gary D. Rasmussen, Marketing
Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456; telephone: (202) 475-
3918.

SUPPLEMENTARY INFORMATION: This
proposed rule is issued under Marketing
Agreement and Marketing Order No.
905, both as amended (7 CFR part 905),
regulating the handling of oranges,
grapefruit tangerines, and tangelos
grown in Florida. This order is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C 601-674), hereinafter referred to as
the Act.

This proposed rule has been reviewed
by the U.S. Department of Agriculture
(Department) in accordance with
Departmental Regulation 1512-1 and the
criteria contained in Executive Order
12291 and has been determined to be a
"non-major” rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are about 90 Florida citrus
handlers subject to regulation under the
marketing order covering oranges,
grapefruit, tangerines, and tangelos
grown in Florida, and about 12,000
producers of these citrus fruits in
Florida. Small agricultural producers
have been defined by the Small
Business Administration (13 CFR
121.601) as those having annual receipts
of less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $3,500,000. A minority of these
handlers and a majority of the producers
may be classified as small entities.

This proposed action would add the
Sunburst variety of tangerines to the list
of varieties of citrus fruit regulated
under the marketing order by amending
§ 905.105. Section 905.5 (7 CFR 905.5) of
the order defines the varieties of fruit

regulated under the order and authorizes
the addition of other varieties specified
in §905.4 (7 CFR 905.4), as
recommended by the committee and
approved by the Secretary.

Sunburst tangerines are a new variety
coming into commercial production.
During both the 1989-90 and 1990-91
shipping seasons, shipments of Sunburst
tangerines totalled about 400,000
cartons, or about 25 percent of the
Florida industry’s total tangerine
shipments during those seasons. This
level of shipments is significant enough
to warrant minimum grade and size
requirement coverage under the
marketing order. Also, as the trees of
this variety reach full bearing age and
additional plantings begin to bear fruit,
shipments of the Sunburst variety can
be expected to further increase.

This proposed action would also
amend § 905.306 (7 CFR 905.306), which
specifies minimum grade and size
requirements for several varieties of
citrus fruits grown in Florida shipped to
both domestic and export markets. The
Sunburst variety would be added to the
list of entries in that section for
domestic shipments of tangerines in
Table | of paragraph (a), and for export
shipments in Table Il of paragraph (b). A
minimum grade of U.S. No. 1and a
minimum size of 210 [2Vie inches in
diameter) would be established for
Sunburst tangerines effective August 19,
1991. The proposed minimums reflect the
characteristics of this tangerine variety.
Almost all of the Sunburst tangerines
shipped during the 1990-91 season
would have met these proposed
requirements, had they been in effect.

Minimum grade and size requirements
for domestic and export shipments of
tangerines are designed to prevent
shipments of low grade, immature, small
sized, or otherwise unsatisfactory fruit
from entering fresh market channels.
Preventing such shipments helps create
buyer confidence in the marketplace
and helps foster stable marketing
conditions in the interest of producers,
shippers, and consumers.

Subjecting domestic and export
shipments of Florida grown Sunburst
tangerines to minimum grade and size
requirements is intended to maintain
buyer confidence in the quality of
Florida citrus available in fresh market
channels.

The committee meets from time to
time each season to review the rules and
regulations effective under the
marketing order. Committee meetings
generally are open to the public and
interested persons may express their
views at these meetings. The
Department reviews committee
recommendations and information
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submitted by the committee and other
available information and determines
whether modification, suspension, or
termination of the rules and regulations
would tend to effectuate the declared
policy of the Act.

This proposed action reflects the
committee’s and the Department’s
appraisal of the need to regulate the
Sunburst variety tangerines, as
hereinafter set forth. The Department’s
view is that this proposed action would
have a beneficial impact on producers,
shippers, and consumers.

Based on the above, the Administrator
of the AMS has determined that this
proposed action would not have a
significant economic impact on a
substantial number of small entities.

A comment period of less than 30
days is appropriate because 1991-92
season Sunburst tangerine shipments
could begin in August this year and any
changes implemented as a result of this
proposal should be in effect by that
time, so that the proposed minimum
grade and size requirements would be in
effect for the entire season.

List of Subjects in 7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements, Tangelos, Tangerines.

For the reasons set forth in the
preamble, 7 CFR part 905 is proposed to
be amended as follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

1. The authority citation for 7 CFR
Part 905 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended: 7 U.S.C. 601-674.

2. Section 905.105 is revised to read as
follows:

§905.105 Tangerine and grapefruit
classifications.

(a) Pursuant to § 905.5 (m), the
following classifications of grapefruit
are renamed as follows:

(1) Marsh and other seedless
grapefruit, excluding pink grapefruit, are
renamed as Marsh and other seedless
grapefruit, excluding red grapefruit;

(2) Duncan and other seeded
grapefruit, excluding pink grapefruit, are
renamed as Duncan and other seeded
grapefruit, excluding red grapefruit;

(3) Pink seedless grapefruit, is
renamed as Red seedless grapefruit;

(4) Pink seeded grapefruit, is renamed
as Red seeded grapefruit.

(b) Pursuant to § 905.5 (m), the term
"variety” or "varieties” includes
Sunburst tangerines.
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3. Hie provisions of f 905.306 are
amended by revising the section heading
and by adding a new entry under
‘Tangerines” in paragraph (a), Table 1,
and in paragraph (b), Table Il, to read as
follows:

§905.306 Orange, grapefruit, tangerine,
and tangsio regulation

(a) * *x %
Table |
Mini-
_ , - o
Vgﬁgﬁ“/ WJ' Regulation Mm@ . |z%reTr1e—
(inches)
@
Tangerines» . . .
Sunburst__Onandafter US No.1__ 2ttc
08/19/91., K R
(b) *kk ok
Table I(
Mini-
. . - dr_num
iame-
R el ey Om
(inches)
@
Tangerines.. . N
Sunburst.....On and after  US. No. 1....... 2Vn

08/19/91.

- 4

Dated: July 9,1991.
William J. Doyle,
Acting Deputy Director, Fruitand Vegetable
Division.
[FR Doc. 91-16753 Filed 7-15-91; 8:45 am]
BILLING CODE 34TOC2-M

Animal and Plant Health Inspection
Service

9 CFR Parts 54 and 70
[Docket No. 91-019]

RIN 0579-AA24

Scrapie Flock Certification and Animal
Identification Procedures

AGENCY: Animal and Plant Health
Inspection Service, USDA.

action: Proposed rule.

summary; We are proposing to establish
a voluntary scrapie sheep and goat flock
certification program to reduce the
incidence and control the spread of
scrapie, a sheep and goat disease.
Among other features, this program

would establish an official identification
system for certain sheep and goats in
flocks participating in the flock
certification program. This proposal was
developed by the Scrapie Negotiated
Rulemaking Advisory Committee, and
reflects early steps toward the long-term
goal of eradication of scrapie in the
United States. This long-term goal
should be facilitated by further scientific
research on the nature and means of
spread of scrapie, and requires
development of additional methods for
diagnosis and control of scrapie, such as
a live-animal diagnostic test for the
disease.

We are also proposing to require a
permanent, indelible mark on certain
sheep and goats as a condition for
interstate movement. The animals which
would be required to be identified are:
scrapie-positive sheep and goats; high-
risk sheep and goats from flocks that
meet certain proposed flock
management requirements (except high-
risk animals less than one year of age
moving in slaughter channels); and all
sheep and goats from scrapie infected
flocks and scrapie source flocks that do
not meet the proposed flock
management requirements. (Flocks
participating in the voluntary scrapie
sheep and goat flock certification
program would all meet these proposed
flock management requirements, as they
are part of the basic requirements for
participation.)

If adopted, this proposal will affect
persons who move certain sheep and
goats interstate.
dates: Consideration will be given only
to comments received on or before
September 18,1991.
addresses: T ohelp ensure that your
written comments are considered, send
an original and three copies to Chief,
Regulatory Analysis and Development,
PPD. APHIS, USDA, room 866, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782. Please state that
your comments refer to Docket Number
91-019. Comments received may be
inspected at USDA, room 1141, South
Building, 14th and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 pun., Monday through
Friday, except holidays.

FOR FURTHER INFORMATION CONTACT!
Dr. Linda Detwiler, Sheep, Goat, Equine,
Poultry, and Miscellaneous Diseases
Staff, Veterinary Services, Animal and
Plant Health Inspection Service, U.S.
Department of Agriculture, room 770,
Federal Building, 6505 Belcrest Road,
Hyattsville, MD 20782, 301-436-6954.
SUPPLEMENTARY INFORMATION:

A. Background on Scrapie
B. Previous Rulemaking Concerning Scrapie
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C. Scrapie Negotiated Rulemaking Advisory
Committee

D. Consensus Views of the Committee

E. Proposed Voluntary Scrapie Flock
Certification Program

F. Proposed Identification For Scrapie-
Positive and Scrapie-Exposed Sheep
Moved Interstate

A. Background on Scrapie

Scrapie is a progressive degenerative
disease of the central nervous system of
sheep and goats. The disease develops
slowly, with an incubation period
lasting from months to years. The signs
which then become manifest may
include nervousness, incoordination,
slight muscular tremors, visible weight
loss, lack of luster in the animal’s wool,
and itching. Infected animals become
debilitated and die.

There is no diagnostic test for
confirming the presence of the disease
in a live animal and generally the
presence of the disease cannot be
detected until the animal becomes
clinically ill. Due to the lack of a live
animal diagnostic test, efforts to control
and eliminate the disease depend upon
the cooperation of flock owners and
veterinarians in reporting clinically ill
animals. There is no known treatment
for the disease. Control efforts have
therefore focused upon the destruction
of certain animals in order to reduce the
incidence and prevent the spread of
scrapie.

Hie impact of scrapie could increase
if the spread of scrapie is not controlled
or if its incidence increases.
Additionally, a scrapie-like disease
called bovine spongiform
encephalopathy (BSE) has recently
caused serious outbreaks of cattle
disease in the United Kingdom, where
scrapie has been prevalent for more
than 200 years. The spread of BSE in
countries with scrapie-infected animals
has been epidemiologically associated
with the use of rendered, scrapie-
infected sheep carcasses as a source of
supplemental protein in cattle feed. BSE
is not known to exist in the United
States; however, the possibility that it
could become established is a strong
additional argument for effective control
of scrapie in the United States.

B. Previous Rulemaking Concerning
Scrapie

A Cooperative Scrapie Eradication
Program (the Eradication Program) was
developed in 1952 by the Federal
government and the States in an effort
to contain and ultimately eradicate the
disease. However, while Federal
regulations authorize the slaughter of
animals and payment of Federal
indemnity in support of the Eradication
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Program, no Federal regulations require
the slaughter of particular animals. The
Eradication Program has been largely
dependent upon State regulations and
resources for its effective
implementation. The regulations of
many States allow State officials to
order the quarantine and destruction of
animals affected by scrapie, and State
personnel and funds have been used in
support of the Eradication Program.

Pursuant to the regulations in 9 CFR
part 54 (the regulations), indemnity for
an animal destroyed because of scrapie
is paid to its owner following appraisal
of the animal. The indemnity ceiling has
been increased several times since the
regulations were first promulgated in
1954 and is provided in § 54.7(a) of the
regulations. Currently, the amount paid
to the owner as indemnity is equal to
two-thirds of the appraised value of the
animal, not to exceed $300 per head. The
owner must agree, in writing, to accept
this compensation from the United
States before the indemnity is paid.

The regulations authorizing slaughter
and indemnification for certain animals
because of scrapie have been amended
several times since they were first
promulgated in 1954. The amendments
responded to revised assessments of the
effectiveness of the Eradication
Program, new evaluations of the risks
presented by certain animals in infected
flocks, and the availability of Federal
funds for indemnification of animat
owners, flock surveillance, and disease
detection programs.

The regulations that were in effect
from 1975-1983 provided that exposed
animals as well as affected and
bloodline animals were authorized for
slaughter and indemnity. An affected
animal was defined in a 1978
amendment of the regulations to mean,
“[a]n animal for which a diagnosis of
scrapie has been made by a Veterinary
Services representative or State
representative.” A bloodline animal was
defined to mean “any sheep or goat
which is: the sire or dam of an affected
animal; the descendant of an affected
animal; or the full or halfbrother or
sister of an affected animal.”

In 1978 the regulations were intended
to prevent lateral spread of scrapie by
contact, and required depopulation of
entire infected and source flocks if
scrapie was reported, as a condition of
receiving an indemnity payment.
However, under these regulations flock
owners risked losing valuable bloodline
animals if they reported the disease.
Following an analysis of flock
depopulation and indemnification, the
regulations were amended in 1983 by
providing less drastic means for
eradicating the disease and controlling

its spread. Under the 1983 amendment of
the regulations, destruction of animals
and the payment of indemnity were
authorized for: (1) Affected animals, that
is, animals diagnosed by a Veterinary
Services or State representative as
having scrapie, and (2) bloodline
animals. The definition of “bloodline
animal” was amended to read “[t]he
dam of an affected animal and the dam’s
first generation progeny, the maternal
granddam of an affected animal, the first
generation progeny of an affected
animal, and all succeeding generations
of female progeny from female progeny
of an affected female animal.” This
definition concentrated on the dam and
female progeny of affected animals, a
group presenting higher risks than
related males. Depopulation of entire
flocks was no longer required in order to
receive indemnity payments. Except for
a recent amendment of the regulations
in 1988, explained below, the regulations
as amended in 1983 are currently in
effect.

The 1983 amendment restricting
authorization for indemnity to affected
and bloodline animals was prompted by
the unavailability of sufficient funds to
indemnify owners for all affected and
exposed animals. The supplementary
information accompanying that
amendment justified this change by
pointing out that most of the indemnities
paid before the change were not for
animals affected by scrapie, but for
exposed animals believed to present
minimal risk of spreading the disease.
(See 43 FR 16235, April 15,1983).

Some industry representatives have
expressed concern that the more
extensive slaughter policy from 1975 to
1983 may have posed a disincentive to
keeping accurate flock records and to
accurate reporting of the disease by
flock owners, and, therefore, was not
effective in eradicating the disease. We
share their concern. Agency reports
indicate that fewer flocks were reported
as infected each year during the 1975-
1983 period than following the 1983
amendment, under which only affected
and bloodline animals were eligible for
slaughter and indemnity. Reports of
scrapie increased after 1983. We cannot
verify whether the increased level of
reporting of scrapie following the 1983
amendment has been due to the 1983
amendment, or if it has been due to
reduced effectiveness of the Eradication
Program as a result of not requiring flock
depopulation as a condition of receipt of
an indemnity payment.

Under the current Eradication
Program, once a scrapie-affected animal
is found by a Veterinary Services
representative or State representative,
all animals in the flock are considered
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either affected or exposed. All affected
and bloodline animals may be destroyed
and Federal indemnity paid for these
animals. The remaining animals are
maintained under surveillance for 42
months following the most recent
exposure to scrapie and are subject to
periodic inspection by Veterinary
Services or State representatives.
Surveillance involves significant costs to
Federal and State governments for
personnel, travel time, and travel
expenses. As a result, the regulations in
§ 54.8 were amended in January 1988, to
once again allow whole-flock slaughter
and indemnity, but only when a cost-
benefit analysis establishes that it is
more cost effective to destroy the flock
than to maintain it under surveillance.
This January 1988 change also limited
the indemnities paid each year to the
amount of funds appropriated by
Congress that appear to be available for
this purpose for the remainder of the
fiscal year.

The procedures outlined in the
Scrapie Eradication Program are not
mandated by Federal regulation, and
there is no requirement in the
regulations for surveillance by
Veterinary Services or State
representatives. Due to these factors
and the fact that there is no known
diagnostic test that can confirm the
presence of the disease in a live animal,
the Eradication Program is dependent
upon State efforts and funds directed at
controlling the disease, cooperation
from the industry, and accurate
reporting by flock owners. Each State
which participates in the Scrapie
Eradication Program maintains
regulations governing quarantine,
surveillance, and inspections, and
variations exist between the
participating States’ requirements.

We now believe that without a
uniform national program, we cannot
eradicate or control scrapie.

On November 2,1988, we published in
the Federal Register (53 FR 44200-44202,
Docket No. 88.131) an advance notice of
proposed rulemaking that solicited
comments on whether to remove the
regulations for destroying animals
because of scrapie and discontinue the
Scrapie Eradication Program while we
considered alternative programs for
controlling the disease. The commenters
represented numerous diverse interests,
including State and Federal government
officials, industry associations, sheep
producers, breeders, farmers,
veterinarians, and other individuals. A
number of the commenters stressed that
a successful scrapie control or
eradication program would require the
support of the divergent interests
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affected by the disease. Many
commenters felt that a continuing
dialogue among the different factions of
the sheep and goat industries and
Federal and State regulatory officials
should be encouraged.

The comments we received suggested
that it would be highly desirable to
involve all interested parties in
developing an effective, uniform
program that could be implemented
through cooperative Federal-State
efforts. On July 13,1989, we published in
the Federal Register (54 FR 29576,
Docket No. 89-079), a second advance
notice in which we responded to the
comments we received addressing
Docket No. 88-131. In the July 13th
notice, we informed the public of our
determination to continue the current
Scrapie Eradication Program until
development of a revised and improved
scrapie program had been explored. In
the July 13th notice, we stated that we
were considering the regulatory option
of conducting a negotiated rulemaking in
order to develop such a program. We
concluded that consensus on a scrapie
program is attainable, and that we
should proceed with negotiated
rulemaking.

C. Scrapie Negotiated Rulemaking
Advisory Committee

On February 26,1990, the Animal and
Plant Health Inspection Service (APHIS)
published a notice in the Federal
Register (55 FR 6662-6663, Docket No.
89-139) announcing our intent to
establish an advisory committee to
develop a proposed rule containing
alternatives to the current regulatory
program for the control of scrapie. This
committee, called the Scrapie
Negotiated Rulemaking Advisory
Committee (the Committee), was
subsequently established in accordance
with the Federal Advisory Committee
Act. Invitations to join the Committee
were sent to representatives of the
following parties with a definable stake
in the outcome of the proposed rule. All
of these organizations accepted
membership on the Committee, except
for the American Rambouillet Breeders
Association, which was unable to
participate. APHIS was also a
Committee member.

American Association of Small Ruminant'
Practitioners

American Farm Bureau Federation

American Hampshire Sheep Association

American Rambouillet Breeders Association

American Polypay Sheep Association

American Sheep Industry Association, Inc.

American Suffolk Sheep Society

Continental Dorset Club

National Assembly of Chief Livestock Health
Officials

National Suffolk Sheep Association
United States Animal Health Association

The Committee drafted operating
procedures at its first meeting. These
procedures allowed the addition of
additional representatives to the
Committee, if the addition of the new
members were approved by a consensus
of the Committee. At its second meeting,
the Committee decided to invite the
American Meat Institute and the
National Renderers Association to join
the Committee. These two organizations
accepted membership and became
Committee members as of the third
Committee meeting.

The Committee met eight times
between May 1990 and January 1991.
During those meetings, the Committee
reached consensus on the content and
requirements of a program to reduce the
incidence of scrapie and control its
spread. This proposed rule reflects the
consensus of the Committee members.

D. Consensus Views of the Committee

Following extensive discussion, the
Committee reached consensus on a
number of issues related to scrapie. The
Committee designed a detailed scrapie
control program, described in sections E
and F of this preamble. While the
proposed scrapie control program is a
major product of the Committee, there
are other activities, outside the scope of
the regulations proposed by this
document, that the Committee identified
as important to the success of scrapie
control. The Committee urges sheep and
goat producers, sheep and goat industry
members, and State and local
governments to vigorously support the
following initiatives for scrapie control.

Education

Current and accurate information
about scrapie must be effectively
presented to sheep and goat producers,
other members of the sheep and goat
industry, practicing veterinarians,
veterinary colleges, the cooperative
extension service, livestock markets and
packers, renderers, State sheep
organizations, and consumers. Industry
members and veterinarians must be
educated regarding how to identify signs
of scrapie, the implications of scrapie for
flocks’ health and marketability, and
Federal and State assistance and
programs available to help deal with
scrapie. Businesses involved in the sale,
movement, slaughter, and processing of
sheep and goats need to be educated in
practices that can reduce scrapie
spread, and in Federal and State
regulatory requirements for sheep and
goats in commerce. Consumers need to
be presented with the best available
facts and theories about scrapie and the

Federal Register / Vol. 56, No. 136 / Tuesday, July 16, 1991 / Proposed Rules

risks, if any, it may present to
consumers of sheep and goat products.
The Committee believes it is
important that APHIS provide a central
clearinghouse for information about
scrapie, and for reports on the status of
flocks participating in the Voluntary
Scrapie Flock Certification Program (see
section E below). Persons in the sheep
and goat industries may want to
determine whether particular flocks are
participating in the Voluntary Scrapie
Flock Certification Program, or to
determine the classification status of
flocks in the Voluntary Scrapie Flock
Certification Program, and may also
want to determine the scrapie disease
status of flocks. A single, widely
publicized contact office in APHIS
should be identified to respond to
requests for this type of information.
The Committee also believes the
Agricultural Stabilization and
Conservation Service and the Extension
Service of USDA could play important
roles in producing and distributing
educational material concerning scrapie.

Scientific Research

There are many unanswered
questions about scrapie, and research
should be conducted in a number of
areas. These areas include the following:
—The nature and structure of the

scrapie agent;

—Possible methods for live-animal tests
for scrapie;

—The role of sheep and goat genetics in
the transmission, incubation period,
and manifestation of scrapie;

—The infectivity and modes of
transmission of scrapie among sheep
and goats or to other species;

—The transmissibility of scrapie when
various alternative reproductive
technologies are used for sheep and
goats; e.g., artificial insemination and
embryo transfer; and,

—The incidence of scrapie in United
States sheep and goats, e.g., through
large-scale sampling of sheep brains
from slaughter plants.

Funding for Scrapie Programs

The Committee agreed that members
of the sheep and goat industry must be
willing to bear some of the costs
involved in controlling scrapie. The
Committee also understands that the
willingness of sheep and goat industry
members to commit funds to scrapie
control may be proportional to the
willingness of Federal and State
governments to commit funds to scrapie
control programs. Industry is more likely
to support and help finance a program if
it perceives a strong and continuing
level of government support. Therefore,
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the effectiveness of scrapie control
programs will partly depend on support
of the programs by Federal and State
governments, and continuing
appropriation of funds to support the
programs.

The producer organizations
represented on the Scrapie Negotiated
Rulemaking Advisory Committee have
indicated, after consultation within their
organizations, producer willingness to
share some of the financial support of
the Voluntary Scrapie Flock
Certification Program. To provide partial
funding for research, education, and
implementation of the proposed
Voluntary Scrapie Flock Certification
Program, producer groups representing
various segments of the industry
propose to solicit funding through their
organizations, and from allied industries
and associations.

Federal-State-Industry Cooperation

The Committee believes cooperation
is a crucial concern in scrapie control,
particularly because so many features of
the proposed scrapie control program
depend on voluntary compliance and
voluntary support Particular areas in
which cooperation between Federal
agencies. State agencies, and industry is
essential include education, access to
records, and service delivery. Scrapie
education efforts will succeed if the
educational materials are centrally
coordinated to ensure their accuracy
and are distributed through State and
industry channels to reach the right
target populations. Effective scrapie
control will depend on Federal and
State agencies, sheep and goat
producers, breed associations, and other
industry members allowing reasonable
access to all the records they maintain
that can identify the movement of
animals exposed to scrapie. The
resources devoted to delivery of scrapie
control services must be coordinated at
local, State, and national levels, to
ensure that any industry member who
wishes to participate in the scrapie
control program is enabled to do so. In
particular, die availability of diagnostic
laboratory services, electronic implant
identification devices for animals, and
the services of accredited veterinarians
and State and APHIS personnel must be
coordinated to effectively support
scrapie control.

E. Proposed Voluntary Scrapie Flock
Certification Program

The Committee determined that a
central feature of any new scrapie
control program should be the gradual
development of flocks that are certified
to be “scrapie free”. The identification
of certified scrapie-free flocks would

help control the spread of scrapie in the

near future, and would establish a basis

for work toward the long-term goal of
eradicating scrapie in the United States.

The key elements of the certification

program developed by the Committee

are as follows:

—Voluntary participation by flock
owners. The program should attract
flock owners* participation by offering
them an opportunity to protect their
animals from scrapie, and to preserve
and increase the economic value of
their animals by attaining a flock
status that enhances their
marketability.

—Sheep and goat industry participation
in program planning, oversight, and
implementation. State-level Scrapie
Certification Boards that oversee
program activities and make decisions
on flock status should include
industry and State, as well as Federal,
representatives.

—Program requirements based on sound
risk management practices. Because
identifying individual animals
affected by scrapie is so difficult,
identifying and controlling the level of
risk associated with groups of animals
becomes very important in this
program. The program must use sound
epidemiological evidence to assign
risk levels to groups of animals based
on the exposure of the animals to
possible sources of infection by
scrapie. As the amount of time a group
of animals remains unexposed
increases, the risk level of that group
decreases.

—A nationally uniform-identification
system for animals in the certification
program. The official form of
identification will be an electronic
implant device, recording a unique
identification number and other
coding which will be uniform
throughout the United States. In
participating flocks, all animals over
one year of age must be identified,
and animals less than one year of age
that change ownership (except if
moved to slaughter] must also be
identified.

—Participating flocks may progressively
move through four classes of
certification over time, with each
higher class representing a lower risk
that the flock contains animals
affected by scrapie.

—The four classes of flock participation
are called Certifiable Class C,
Certifiable Class B, Certifiable Class
A, and Certified. Each class of
participation has a minimum time
limit a flock must spend in that class,
and each class has specific
requirements for flock recordkeeping,
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purchase of new animals, flock
inspections, actions upon animal
deaths, and submission of diagnostic
samples.

—The scrapie certification program
would be administered on a national
basis. State involvement and
cooperation would be an essential
part of the voluntary program, and
any State may sign a cooperative
agreement with APHIS specifying
division of program costs, tasks, and
areas of support for scrapie
certification activities within that
State.

—State Scrapie Certification Boards and
State animal health agencies would
encourage flock owners to reduce the
incidence of scrapie by voluntarily
complying with the provisions of the
“Uniform Methods and Rules—
Voluntary Scrapie Flock Certification
Program” (UM&R).

—Flock owners are not required by
Federal regulation to follow the
UM&R. The UM&R is a set of
voluntary standards and techniques.
The UM&R is the operational manual
of the Voluntary Scrapie Flock
Certification Program, and contains
definitions, procedures for flock
management in each class of the
program, procedures for promotion or
demotion from one class to another,
procedures for collecting brain and
organ samples for scrapie tests,
epidemiological and diagnostic
information, procedures for
identifying source and exposed flocks
by using records of animal movement
to and from infected flocks, and
details of program administration.
The provisions for administration of

the Voluntary Scrapie Flock

Certification Program, and for

participation in the Program, are

contained in the proposed changes to 9

CFR part 54 in the amendatory language

section of this document. See section F

below for discussion of the definitions of

certain basic terms that are used in both
the proposed Voluntary Scrapie Flock

Certification Program in part 54, and in

proposed changes to part 79 concerning

interstate movement restrictions for
sheep.

F. Proposed ldentification For Scrapie-
Positive Sheep, High-Risk Sheep, and
Sheep From Infected and Source Flocks
Moved Interstate

The Committee agreed that scrapie
control would be aided if certain sheep
and goats that may carry scrapie and
are moved interstate were clearly
marked in a way that would allow
potential buyers to readily identify
them. The Committee proposed a
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requirement to mark, prior to interstate
movement, all scrapie-positive animals
and all animals from infected flocks and
source flocks (with the exceptions
described below).

The following definitions are
important to understanding the
proposed requirement to mark certain
sheep and goats prior to allowing them
to be moved interstate. These
definitions are used in the proposed
changes to both part 54 (which describes
the Voluntary Scrapie Flock
Certification Program) and part 79
(which imposes interstate movement
restrictions for sheep and goats).

Breed Associations and Registries.

Organizations which maintain the
permanent records of ancestry or
pedigrees of animals (including the
animal’s sire and dam), individual
animal identification and records of
ownership.

This definition is needed primarily
because APHIS proposes to require
flock owners to authorize us to collect
information on their animals under
certain circumstances. If the flock owner
wishes to move animals interstate in
accordance with § 79.2, or wishes to join
the Voluntary Scrapie Flock
Certification Program, the owner must
allow breed associations and registries,
livestock markets, and packers to
disclose records to Veterinary Services
representatives or State representatives,
to be used to trace source flocks and
exposed animals. This definition of
breed associations and registries would
allow us to collect the relevant
information from any organization
maintaining it.

Flock

All animals maintained on any single
premises; and all animals under
common ownership or supervision on
two or more premises which are
geographically separated, but among
which there is an interchange or
movement of animals.

This definition is quite similar to the
current definition of flock in part 54, and
the current definition of herd in part 50,
part 51, and other APHIS regulations.
We decided to include all animals on a
premises in the same flock due to animal
identification studies showing that even
when flock owners believe they are
maintaining animals in separate groups
on the same premises, there is
frequently movement of animals
between the groups.

Flock Plan

A written flock management
agreement designed by the flock owner,
an accredited veterinarian and a

Veterinary Services Representative or
State representative in which each
participant agrees to undertake actions
specified in the flock plan to control the
spread of scrapie from, and eradicate
scrapie in, an infected flock, source
flock, or exposed flock. The flock plan
shall use epidemiologic investigation to
identify high-risk animals that must be
removed from the flock, and shall
include other requirements found
necessary by the Veterinary Services
representative or State representative to
control scrapie in the flock. These other
requirements may include, but are not
limited to, cleaning and disinfection of
flock premises, education of the flock
owner and personnel working with the
flock in techniques to recognize clinical
signs of scrapie and control its spread,
and requirements for maintaining
records of animals in the flock.

This definition recognizes that each
flock plan is unique in the way it
specifically addresses the situation of
the subject flock; but also recognizes
that all flock plans incorporate some
common approaches that experience has
shown to reduce the risk of scrapie
transmission. All flock plans will
identify high-risk animals for removal;
this is an obvious way to reduce the risk
of spreading scrapie. Most flock plans
will also include particular requirements
for education, cleaning and disinfection,
and record keeping.

We have found that many owners of
scrapie-infected sheep do not recognize
the signs of scrapie, and do not know
enough about the disease to prevent its
spread. Some owners recognize signs of
the disease, but are unfamiliar with
Federal and State requirements for
scrapie control. Better control comes
with increased education, and that is
why education is addressed in the flock
plan definition.

Scientific studies differ on the efficacy
of cleaning and disinfection procedures
in reducing the viability of the scrapie
agent Some studies indicate that the
agent is extremely hard to kill with
standard procedures. However, the
consensus is that cleaning and
disinfection, at the very least, will
reduce the risk of scrapie spread. The
exact type of cleaning and disinfection
is not specified in the flock plan
definition because of the large variation
in types of premises.

High-Risk Animal

An animal which is: (1) The progeny
of a scrapie-positive dam; (2) bom in the
same flock during the same lambing
season as progeny of a scrapie-positive
dam, unless the progeny of the scrapie-
positive dam are from separate
contemporary lambing groups (groups
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that are managed as separate units and
are not commingled during lambing and
for 60 days following the date the last
lamb is bom, and that do not use the
same lambing facility unless the facility
is cleaned and disinfected between
lambings by removing all organic matter
and spraying the facility with a 2
percent sodium hydroxide solution or 0.5
percent sodium hypochlorite solution);
or (3) bom during the same lambing
season as a scrapie-positive ewe or ram
in a source flock.

The progeny of scrapie-positive dams
were included in this definition because
such animals are the single category
likeliest to become infected with
scrapie, according to scientific studies.
The other categories in the definition
represent all the categories of animals
we have identified as being subject to a
risk of scrapie infection that is
significantly greater than the general
sheep population. This definition
recognizes that studies have shown that
any form of contact with a scrapie-
positive dam soon after it gives birth is a
high-risk situation for transmission of
scrapie.

An animal bom in the same flock
during the same lambing season as
progeny of a scrapie-positive dam is not
considered a high-risk animal if it is
from a separate contemporary lambing
group. As defined, animals in separate
contemporary lambing groups do not
commingle at the time animals are
likeliest to become infected through
contact with scrapie-positive dams.
They also may not use the same lambing
facility unless it has been cleaned and
disinfected using methods we believe
will reduce the risk of scrapie
transmission to an acceptable level.

Infected Flock

Any flock in which a Veterinary
Services representative or State
representative has determined an
animal to be a scrapie-positive animal.
A flock will no longer be considered to
be an infected flock after it has
completed the requirements of a flock
plan.

Both this and the next definition deal
with testing an animal and determining
it to have scrapie. At the present time
such tests may be done only with dead
animals, or by killing the animal, since
the tests are based on organ and nerve
tissue samples. However, we hope that
a live-animal diagnostic test for scrapie
may be developed in the future. To
understand these definitions at the
present time, though, one should realize
that a scrapie-positive animal is a dead
animal, and an infected flock is the flock
to which an animal belonged
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immediately prior to the time it died or
was killed and tested positive.

Scrapie-Positive Animal

An animal for which a diagnosis of
scrapie has been made by the National
Veterinary Services Laboratories,
United States Department of
Agriculture, or another laboratory
authorized by the Administrator to
conduct scrapie tests in accordance with
this subpart, through histological
examination of tissues from the animal.

Currently, no laboratory other than
NVSL is authorized to conduct scrapie
tests. We hope to authorize other
laboratories, to distribute the scrapie
test workload manageably and ensure
timely testing. Procedures and
requirements to be followed by an
authorized laboratory may be the
subject of future rulemaking.

Source Flock. A flock ill which a
Veterinary Services representative has
determined that at least two animals,
that were diagnosed as scrapie-positive
animals at an age of 54 months or less,
were bom. In order to be deemed a
source flock the second positive
diagnosis must be made within 60
months of the first positive diagnosis. A
flock will no longer be considered a
source flock after it has completed the
requirements of a flock plan.

This definition is based on scientific
studies on the average time it takes for a
sheep that becomes infected with
scrapie to show signs of scrapie, or test
positive for scrapie. These studies
conclude that a sheep younger than 54
months that has scrapie probably
became infected at or near birth.
Reports also show that almost all sheep
that are infected show signs of scrapie
within 60 months of infection. For that
reason. If two sheep are shown positive
for scrapie 60 months apart, they
probably did not become infected
through the same source.

In addition to establishing these
definitions we are proposing to amend 9
CFR part 79 to include ah animal
identification requirement for certain
sheep and goats that present a risk of
spreading scrapie.

Current part 79 imposes restrictions
on the interstate movement of sheep
affected by or exposed to scrapie. It
authorizes APHIS to establish
quarantined areas for scrapie and
prohibits interstate movement of sheep
and goats from these areas except under
conditions set forth in part79. No such
quarantined areas are currently
designated under part 79.

We are proposing to change part 79 to
require that certain sheep and goats be
permanently identified with an indelible
mark in the form of the letter “S” at

least 1" by 1" applied on the left jaw,
before they are allowed to move
interstate. The sheep and goats this
requirement would apply to are scrapie-
positive animals, high-risk animals
(except those less than one year of age
moving in slaughter channels) from
flocks that meet the flock management
requirements of proposed § 79.2, and all
animals from scrapie infected flocks and
scrapie source flocks that do not meet
the flock management conditions of
proposed § 79.2.

High-risk animals less than one year
of age moving in slaughter channels are
exempted from marking, if they are from
a flock meeting the flock management
conditions. In addition to the reduction
in risk that results from the flock
management conditions, such young
animals do not pose a significant risk of
spreading scrapie, according to the best
scientific information currently
available, and slaughter would remove
the risk such animals could develop and
spread scrapie later. If new information
indicates that such animals do pose a
risk of spreading scrapie, or reports
indicate that such animals are diverted
from slaughter channels, we would
propose to amend or remove this
exemption.

This marking requirement for
interstate movement addresses mainly
scrapie infected flocks and source
flocks, even though there is also risk
associated with high-risk animals from
flocks that are neither infected or source
flocks. Part of the reason for this
limitation is based on information, and
part is based on resources. Generally,
we have enough information about
infected and source flocks to enforce
this requirement, while we often would
be unaware that scattered high-risk
animals in various flocks that have not
come to our attention are being moved
interstate. To gather enough information
to enforce interstate movement
restrictions on every potential high-risk
animal would essentially require us to
constantly track all pedigree records
and sale transactions nationwide, and
we lack both the legal authorities and
the personnel resources to do so.
Therefore, we are concentrating our
resources for enforcing interstate
movement marking requirements on
movements of animals from infected and
source flocks.

The flock management conditions
flocks must meet to exempt certain of
their animals from the marking
requirement for interstate movement aré
as follows:
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conditions until the time his or her flock
is no longer an infected flock or source
flock. This ensures that flocks will not
abide by the conditions just long enough
to move certain animals interstate, but
will continue to take steps to control
scrapie in the flock.

(2) The flock owner or his or her agent
shall immediately report to a State
representative, Veterinary Services
representative, or an accredited
veterinarian, any animals in the flock
exhibiting the following: Weight loss
despite retention of appetite; behavioral
abnormalities; pruritus (itching); wool
pulling; biting at legs or side; lip
smacking; motor abnormalities such as
incoordination, high stepping gait of
forelimbs, bunny hop movement of rear
legs, swaying of back end; increased
sensitivity to noise and sudden
movement; tremor; “star gazing”; head
pressing; and recumbency. Such animals
must not be removed from the flock
without written permission of a
Veterinary Services representative or
State representative. This condition will
help identify animals that may be
infected with scrapie, because animals
showing these signs may have scrapie.
This condition would help screen
animals for signs of scrapie, and prevent
movements of animals that may infect
other flocks.

(3) The flock owner or his or her agent
shall identify all animals 1 year of age or
over within the flock. All animals less
than 1 year of age will be identified
when a change of ownership occurs,
with the exception of those moving
within slaughter channels. The form of
identification will be an electronic
implant providing a unique
identification number which may be
applied by the flock owner or his or her
agent in accordance with instructions by
a Veterinary Services representative,
State representative or an accredited
veterinarian. This identification
requirement is necessary to distinguish
animals that may be infected with
scrapie from other animals, and to keep
track of the movement of animals.

(4) The flock owner or his or her agent
shall maintain, and keep for a minimum
of five years after an animal dies or is
otherwise removed from a flock, the
following records for each animal in the
flock: The animal’s individual
identification number from its electronic
implant and any secondary form of
identification the owner may choose to
maintain; sex; breed; date of acquisition
and source (previous flock), if the

1) The flock owner or bis or her agentanimal was not bom in the flock; and

must sign an agreement with the
Administrator in which he or she agrees
to comply with the flock management

disposition, including the date and cause
of death if known, or date of removal
from the flock. These records are
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necessary to establish the pattern of
scrapie spread associated with the flock
and to identify other flocks that may be
exposed to scrapie.

(5) The flock owner or his or her agent
shall allow breed associations and
registries, livestock markets, and
packers to disclose records to
Veterinary Services representatives or
State representatives, to be used to trace
source flocks and exposed animals.
These groups maintain records of
animal sales and pedigrees that can be
used to track the movement of animals
that may be infected with scrapie and to
identify flocks that may be exposed to
scrapie.

(6) The flock owner or his or her agent
shall make animals in the flock and
records required to be kept under
paragraph (a)(4) of this section available
for inspection by Veterinary Services
representatives and State
representatives, given reasonable prior
notice. Inspection of animals is
necessary to look for clinical signs of
scrapie, and inspection of records is
necessary to confirm flock inventories
and movements of animals into and
from the flock.

(7) Upon request of a Veterinary
Services representative, the flock owner
or his or her agent will have an
accredited veterinarian collect and
submit tissues from animals reported in
accordance with paragraph (a)(2) of this
section to a laboratory designated by a
Veterinary Services representative.
Collection and testing of tissue samples
is currently the only conclusive method
to determine whether an animal is a
scrapie-positive animal.

The flock management conditions
contained in proposed § 79.2 are the
same as those followed by all flocks
participating in tire Voluntary Scrapie
Flock Certification Program. With die
exception of certain high-risk animals
animals in flocks participating in the
Voluntary Scrapie Flock Certification
Program would not be required to be
marked to move interstate, even if the
flock was at some time identified as a
source flock or an infected flock,
because participating flocks would fully
meet the flock management
requirements contained in proposed
§79.2.

To be a participating member of the
Voluntary Scrapie Flock Certification
Program, a flock owner or his or her
agent must follow a flock plan approved
under the Voluntaiy Scrapie Flock
Certification Program, remove “high-
risk" animals, and follow other
procedures specified in the Uniform
Methods and Rules to control the risk of
spreading scrapie. The effect of these
procedures is to reduce the risk of

scrapie transmission associated with
animals in the Voluntary Scrapie Flock
Certification Program to a minimal risk
leveL. However, ifany source flock or
infected flock participating in the
Voluntary Scrapie Flock Certification
Program dropped out or was removed
from the Voluntary Scrapie Flock
Certification Program, and did not
continue to meet the flock management
requirements contained in proposed

§ 79.2, animals from that flock would
have to be marked to move interstate.

The flock management practices in
proposed § 79.2 are designed to reduce
the risk of scrapie spread and allow
high-risk animals to be identified and
marked before being moved interstate, if
owners of infected or source flocks do
not meet these requirements, all of their
animals would have to be marked to be
moved interstate. Flocks participating in
the Voluntary Scrapie Flock
Certification Program would already
meet these requirements, as they are
included in the requirements for the
Voluntary Scrapie Flock Certification
Program, if nonparticipating infected or
source flock owners wish to move any
of their animals interstate without
having them marked, they would have to
meet the requirements of § 79.2, until the
time their flock is no longer an infected
flock or source flock. In most cases, they
would probably find it advantageous to
join the Voluntary Scrapie Flock
Certification Program rather than
attempting to meet the requirements of
§ 79.2 without participating in the
Voluntary Scrapie Flock Certification
Program.

The marking requirement would
provide a ready means of risk
identification in interstate market
channels, and would allow informed
judgments by members of the sheep and
goat industry. For example, slaughter
and rendering facilities could readily
identify marked animals if they wish to
divert such animals to separate
facilities.

A key issue regarding this proposed
marking requirement is how animals
would be determined to be scrapie-
positive animals, animals from an
infected flock, or animals from a source
flock. A scrapie-positive animal is any
animal which has been diagnosed with
scrapie through histological examination
of tissues from the animal by the
National Veterinary Services
Laboratories, United States Department
of Agriculture, or another laboratory
authorized by the Administrator to
conduct scrapie tests. This is currently
the only reliable method for diagnosing
animals with scrapie; and currently this
test can only be performed on an animal
that has died, or one that is killed for
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testing. If other reliable test methods are
developed in the future, such as a live-
animal diagnostic test, we will propose
to amend the definitions of "scrapie-
positive animal" m the regulations to
allow use of other tests for scrapie.

Veterinary Services or State
representatives would Identify any flock
in which an animal tested scrapie-
positive as an infected flock, and would
identify source flocks by reviewing sale,
movement, and breeding records
associated with scrapie-positive
animals. APHIS would notify the owner
of each flock it determines to be an
infected or source flock, and would
include m the notice a description of the
interstate movementrestrictions and
marking requirements contained in part
79.

A list of flocks determined to be
infected flocks or source flocks would
be published from time to time in the
Federal Register, and tins information
would also be available upon request to
APHIS.

Executive Order 12291 and Regulatory
Flexibility Art

We are issuing this proposed rule in
conformance with Executive Order
12291 and we have determined thatit is
not a "major Tula." Based on information
compiled by the Department, it has been
determined that this rule, if adopted, -
would have an effect on the economy of
less than 100 million dollars; would not
cause a major increase in costs or prices
for consumers, individual industries,
Federal, State, orlocal government
agencies, or geographic regions; and
would not cause a significant adverse
effect on competition, employment,
investment, productivity, innovation, or
on the ability of United Staies-based
enterprises to compete with foreign-
based enterprises in domestic or export
markets.

There are approximately 11 million
sheep in the United States, including
785,000 registered sheep and 10,215,000
nonregistered sheep. These sheep are
divided among approximately 112,000
flocks or producers, including
approximately 26,000 registered flocks
and 86,000 nonregistered flocks.

The Voluntaiy Scrapie Flock
Certification Program described in this
document is not a rulemaking action and
is not subject to the analytical
requirements of Executive Order 12291
and the Regulatoiy Flexibility Act
Therefore, potential economic impacts
of the Voluntary Scrapie Flock
Certification Program are not discussed
in this section.

This proposal, if adopted, would affect
a small number of sheep and goat
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producers who own scrapie-infected or
source flocks and desire to move
animals from them interstate, by
imposing a small cost for identification
of each animal moved. We estimate that
it will cost approximately 50 cents to
identify a sheep or goat from a scrapie-
infected or source flock to meet the
requirements of this rule. We have
collected the following information on
the number of scrapie-infected and
source flocks that are known to us as of
January 11,1991:

Scrapie-infected flocks. . . 108
Scrapie source flocks............. 13

Sheep in scrapie-infected flocks......... 7,430
Goats in scrapie-infected flocks......... 9
Sheep in scrapie source flocks............ 3,418
Total infected and source flocks........ 121
Total animals in these flocks........... 10,857

The Committee considered various
alternatives to this proposed rule. One
alternative would be to establish a
continuing program to destroy all flocks
containing infected, and exposed
animals, using a broad definition of
“exposed.” Depopulating entire flocks in
this way would cost the Federal
government millions of dollars in
indemnity payments, and would result
in vast losses to the industry. Both
APHIS and the industry view this
approach as undesirable because most |
of the animals that would be destroyed
would likely present minimal risk of
spreading the disease and, by sheer
volume, would account for most of the
indemnity paid. This could also lead to
abuse of the indemnity provisions by
flock owners who fail to report scrapie
when the market price of sheep and
goats is high because they would stand
to lose many animals worth far more
than the indemnity would compensate.
If the market price is depressed,
however, this approach could result in
increased reporting of infected flocks in
order to receive the indemnity. Also,
when sheep market prices are low, flock
owners eligible for indemnity might
enlarge their flocks by buying low-cost
animals in order to maximize their
indemnity payments.

Another alternative would be to
abolish the existing scrapie program and
do nothing until a live-animal diagnostic
test for scrapie is developed. After such
a test is developed, APHIS could design
a program to use the test to identify and
destroy infected animals. This
alternative was not selected because the
date such a test could be ready is
uncertain, and the scrapie problem
needs to be addressed now.

The selected alternative would
impose a small identification cost on
persons who move the following types

of animals interstate: scrapie-positive
animals, high-risk animals (except those
less than one year of age moving in
slaughter channels) from flocks that
meet the flock management
requirements of § 79.2, and all animals
from scrapie infected flocks and scrapie
source flocks that do not meet the flock
management requirements of § 79.2. We
are not able to determine the exact
number of these animals, This rule, if
adopted, would potentially be
applicable to 121 flocks, or
approximately 0.1 percent of the
approximately 112,000 flocks in the
United States. Animals in these flocks
number 10,857, or approximately 0.1
percent of all sheep and goats in the
United States. If all these flock owners
decided to move all their animals
interstate, the identification costs would
average approximately $45 per flock
($5,426.50 divided among 121 flocks).
However, it is extremely, unlikely that
these owners would choose to move all
these animals interstate, and, therefore,
the identification costs for these animals
will probably be less than this estimate.
In addition, some of these owners will
probably choose to comply with the
flock management conditions of
proposed § 79.2, which allow interstate
movement of certain animals from
infected flocks and source flocks
without requiring the identification
discussed above. We currently do not
have reliable estimates of the cost of
complying with the flock management
conditions in § 79.2, and invite
comments supplying information in this
area.

The identification costs to the owners
of scrapie-infected and source flocks
would be at least partially balanced by
the economic gains the owners accrue
through having access to interstate
markets which may pay higher prices for
their animals. The overall cost of this
identification to the sheep and goat
industry is also balanced by the benefits
that accrue to the industry by enabling
APHIS and State governments to use the
identification to better track the
movements of animals from scrapie-
infected and source flocks. Potential
control of scrapie spread is also
improved through this tracking.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action, if adopted,
would not have a significant economic
impact on a substantial number of small
entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to the
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provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. (See 7 CFR part 3015, subpart
V).

Paperwork Reduction Act

In accordance with section 3507 of th*
Paperwork Reduction Act of 1980 (44
U.S.C. chapter 35), the information
collection provisions that are included
in this proposed rule will be submitted
for approval to the Office of
Management and Budget (OMB). Your
written comments will be considered if
you submit them to the Office of
Information and Regulatory Affairs,
OMB, attention: Desk Officer for APHIS,
Washington, DC 20503. You should
submit a duplicate copy of your
comments to: (1) Chief, Regulatory
Analysis and Development, PPD,
APHIS, USDA, room 866, Federal
Building, 6505 Belcrest Road,
Hyattsville, MD 20782, and (2) Clearance
Officer, OIRM, USDA, room 404-W, 14th
Street and Independence Avenue SW.,
Washington, DC 20250.

List of Subjects
9 CFR Part54

Animal diseases, Goats, Indemnity
payments, Scrapie, Sheep.

9 CFR Part79

Animal diseases, Goats, Quarantine,
Scrapie, Sheep, Transportation.

Accordingly, we propose to amend 9
CFR parts 54 and 79 as follows:

PART 54— CONTROL OF SCRAPIE

1. The authority citation for part 54
would continue to read as follows:

Authority: 21 U.S.C. 111, 114,114a, 134a-
134h; 7 CFR 2.17, 2.51, and 371.2(d).

2. The heading for part 54 would be
revised to read as set forth above, and a
new “Subpart A—Animals Destroyed
Because of Scrapie” would be
established to include §8§ 54.2 through
54.9 currently contained in part 54.

3. In § 54.1 the definitions of “Flock”
and “State representative” would be
revised, and the following definitions
would be added in alphabetical order to
read as follows:

8§54.1 Definitions.

Accredited Veterinarian. A
veterinarian approved by the
Administrator in accordance with the
provisions of part 161 of this chapter to
perform functions specified in parts 1, 2,
3, and 11 of subchapter A, and
subchapters B, C, and D of this chapter,
and to perform functions required by
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cooperative State-Federal disease
control and eradication programs.
* * * * *

Animatand Plant Health Inspection
Service. The Animal and Plant Health
Inspection Servioe, United States
Department of Agriculture.

APHIS. The Animal and Plant Health
Inspection Sendee, United States
Department of Agriculture.

Area Veterinarian in Charge. The
veterinary official of Veterinary
Services, who is assigned by the
Administrator to supervise and perform
the official animal health work of die
Animal and Plant Health Inspection
§ervLce irl the*StatS concerned.

Breed Associations and Registries.
Organizations which maintain the
permanent records of ancestry or
pedigrees of animals (including the
animal’s sire and dam], individual
animal identification and records of
ownership.
* *x ' * *

Flock. All animals maintained on any
single premises; and all animals under
common ownership or supervision on
two or more premises which are
geographically separated, but among
which there is an interchange or
movement of animals.

Flock Plan. A written flock
management agreement designed by the
flock owner, an accredited veterinarian
and a Veterinary Services
Representative or State representative
in which each participant agrees to
undertake actions specified in the flock
plan to control the spread of scrapie
from, and eradicate scrapie in, an
infected flock, source flock, or exposed
flock. The flock plan shall use
epidemiologic investigation to identify
high-risk animals that must be removed
from the flock, and shall include other
requirements found necessary by die
Veterinary Services representative or
State representative to control scrapie in
the flock. These other requirements may
include, but are not limited to, cleaning
and disinfection of flock premises,
education of the flock owner and
personnel working with the flock in
techniques to recognize clinical signs of
scrapie and control its spread, and
requirements for maintaining records of
animals in the flock.

High-Risk Animal. An animal which
is:

(1) The progeny of a scrapie-positive
dam;

(2) Bom in the same flock during the
same lambing season as progeny of a
scrapie-positive dam, unless tha progeny
of the scrapie-positive dam are from
separate contemporary lambing groups

(groups that are managed as separate
units and are not commingled during
lambing and for 60 days following the
date the last lamb is bom, and that do
not use the same lambing facility unless
the facility is cleaned and disinfected
between iambings by removing all
organic matter and spraying the facility
with a 2 percent sodium hydroxide
solution or 0.5 percent sodium
hypochlorite solution); or

?3) Bom during the same lambing
season as a scrapie-positive ewe or ram
in a source flock.

Infected Flock. Any flock in which a
Veterinary Services representative or
State representative has determined an
animal to be a scrapie-positive animalL
A flock will no longer be considered to
be an infected flock after it has
completed the requirements of a flock
plan.

* * * *

Scrapie-positive animal. An animal
for which a diagnosis of scrapie has
been made by the National Veterinary
Services Laboratories, United States
Department of Agriculture, or another
laboratory authorized by the
Administrator to conduct scrapie tests
in accordance with this subpart, through
histological examination of tissues from
the animal.

Source Flock. A flock in which a
Veterinary Services representative has
determined that at least two animals,
that were diagnosed as scrapie-positive
animals at an age of 54 months or less,
were bom. In order to be deemed a
source flock the second positive
diagnosis must be made within 60
months of die first positive diagnosis. A
flock will no longer be considered a
source flock after it has completed the
iequiremgnts ?f a Ilock plan.

State representative. An individual
employed in animal health activities by
a State or a political subdivision ofa
State, and who is authorized by the
State or political subdivision to perform
the function involved.

Uniform Methods and Rules—
VoluntaryScrapie Flock Certification.
Uniform methods and rules for reducing
the incidence and controlling the spread
(*)f scrgpie tprougih floc*k certification.l

* Individual copies ofthe UM&R may be obtained
from the Administrator, c/o Sheep, Goat, Equine,
Poultry, and Miscellaneous Diseases Staff, Animal
and Plant Health Inspection Service, United States
Department of Agriculture, 6505 Beicrest Road,
Hyattsvilie, MD 20782; or from the American Sheep
Industry Association, Producer Services, 6911 S.
Yosemite Street, Englewood, GO 80112-1414,
telephone (303j 771-3500.
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4. A new subpartB would be added to

part 54, to read as follows;

Subpart B—Voluntary Scrapie Flock
Certification Program

Sec.

54.10
54.11
54.12
54.13

Administration.

Participation.

State Scrapie Certification Boards.
Cooperative Agreements with States.

Subpart B—Voluntary Scrapie Flock
Certification Program

§54.10 Administration.

(a) The Voluntary Scrapie Hock
Certification Program is a cooperative
effort between APHIS; members of the
sheep and goat Industry including flock
owners, slaughterers and renderers, and
breed associations and registries;
accredited veterinarians; and State
governments. APHIS coordinates with
State Scrapie Certification Boards and
State animal health agencies to
encourage flock owners to reduce the
incidence of scrapie by voluntarily
complying with the "Uniform Methods
and Rules—Voluntary Scrapie Hock
Certification."

§54.11 Participation.

Any owner of a flock may apply to
enter the Voluntary Scrapie Flock
Certification Program by sending a
written request applying for enroliment
to a State Scrapie Certification Board, or
to the Administrator. A notice
containing a current list of flocks
participating in the Voluntary Scrapie
Flock Certification Program, and the
certification status of each flock, will be
published in the Federal Register from
time to time. This list may also be
obtained from the Administrator, c/o
Sheep, Goat, Equine, Poultry, and
Miscellaneous Diseases Staff, Animal
and Plant Health Inspection Service,
United States Department of
Agriculture, 6505 Belcrest Road,
Hyattsville, MD 20782, or by calling 1 -
800-SCRAPIE.

854.12 State Scrapie Certification Boards.

An Area Veterinarian in Charge, after
consulting with a State representative
and industry representatives, may
appoint a State Scrapie Certification
Board for the purpose of coordinatog
activities for the Voluntary Scrapie
Flock Certification Program, including
making decisions to admit flocks to the
Voluntary Scrapie Flock Certification
Program and to change flock status in
accordance with the "Uniform Methods
and Rules—Voluntary Scrapie Hock
Certification.” No more than one State
Scrapie Certification Board may be
formed in each State. Each State Scrapie
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Certification Board shall include as
members the Area Veterinarian in
Charge, one or more State
representatives, one or more accredited
veterinarians, and one or more flock
owners, and at the discretion of the
Area Veterinarian in Charge may
include other members.

§54.13 Cooperative agreements with
States.

APHIS may execute a cooperative
agreement with the animal health
agency of any State to cooperatively
carry out administration of the
Voluntary Scrapie Flock Certification
Program within that State. These
cooperative agreements will describe
the respective roles of APHIS and State
personnel in carrying out tasks
recommended by the “Uniform Methods
and Rules—Voluntary Scrapie Flock
Certification Program,” and may:
Specify the financial, material, and
personnel resources to be committed to
the Voluntary Scrapie Flock
Certification Program by APHIS and the
State; assign specific Voluntary Scrapie
Flock Certification Program activities to
APHIS or State personnel; establish
schedules for APHIS or State
representatives to visit participating
flocks; establish procedures for
maintaining and sharing Voluntary
Scrapie Flock Certification Program
records specified in the “Uniform
Methods and Rules—Voluntary Scrapie
Flock Certification Program,” and
specify other responsibilities of State
representatives and Veterinary Services
representatives in support of the
Voluntary Scrapie Flock Certification
Program.

5. Part 79 would be revised as follows:

PART 79— SCRAPIE INSHEEP AND
GOATS

Sec.
79.1
79.2
79.3

Definitions.

General restriction.

Designation of scrapie-positive
animals, source flocks, and infected
flocks; notice to owners; publication.

Authority: 21 U.S.C. 111-113,115,117,120,
121,123-126,134b, 134f; 7 CFR 2.17, 2* 1, and
371.2(d).

879.1 Definitions.

Accredited Veterinarian. A
veterinarian approved by the
Administrator in accordance with the
provisions of part 161 of this chapter to
perform functions specified in parts 1, 2,
3, and 11 of subchapter A, and
subchapters B, C, and D of this chapter,
and to perform functions required by
cooperative State-Federal disease
control and eradication programs.

Administrator. The Administrator,
Animal and Plant Health Inspection
Service, United States Department of
Agriculture, or any employee of the
United States Department of Agriculture
authorized to act in his or her stead.

Animal. A sheep or goat.

Breed Associations and Registries.
Organizations which maintain the
permanent records of ancestry or
pedigrees of animals (including the
animal’s sire and dam), individual
animal identification and records of
ownership.

Exposed Animal. Any animal which
has been in the same flock at the same
time within the previous 60 months as a
scrapie-positive animal, excluding
limited contacts. Limited contacts are
contacts between animals that occur off
the premises of the flock, and do not
occur during or immediately after
parturition for any of the animals
involved. Limited contacts do not
include commingling (when animals
concurrently share the same pen or
same section in a transportation unit
where there is uninhibited physical
contact).

Flock. All animals maintained on any
single premises; and all animals under
common ownership or supervision on
two or more premises which are
geographically separated, but among
which there is an interchange or
movement of animals.

Flock Plan. A written flock
management agreement designed by the
flock owner, an accredited veterinarian
and a Veterinary Services
Representative or State representative
in which each participant agrees to
undertake actions specified in the flock
plan to control the spread of scrapie
from, and eradicate scrapie in, an
infected flock, source flock, or exposed
flock. The flock plan shall use
epidemiologic investigation to identify
high-risk animals that must be removed
from the flock, and shall include other
requirements found necessary by the
Veterinary Services representative or
State representative to control scrapie in
the flock. These other requirements may
include, but are not limited to, cleaning
and disinfection of flock premises;
education of the flock owner and
personnel working with the flock in
techniques to recognize clinical signs of
scrapie and control its spread, and
requirements for maintaining records of
animals in the flock.

High-Risk Animal. An animal which
is:

(1) The progeny of a scrapie-positive
dam;

(2) Bom in the same flock during the
same lambing season as progeny of a
scrapie-positive dam, unless the progeny
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of the scrapie-positive dam are from
separate contemporary lambing groups
(groups that are managed as separate
units and are not commingled during
lambing and for 60 days following the
date the last lamb is bom, and that do
not use the same lambing facility unless
the facility is cleaned and disinfected
between lambings by removing all
organic matter and spraying the facility
with a 2 percent sodium hydroxide
solution or 0.5 percent sodium
hypochlorite solution); or

3) Bom during the same lambing
season as a scrapie-positive ewe or ram
in a source flock.

Infected Flock. Any flock in which a
Veterinary Services representative or
State representative has determined an
animal to be a scrapie-positive animal.
A flock will no longer be considered to
be an infected flock after it has
completed the requirements of a flock
plan.

Scrapie-positive animal. An animal
for which a diagnosis of scrapie has
been made by the National Veterinary
Services Laboratories, United States
Department of Agriculture, or another
laboratory authorized by the
Administrator to conduct scrapie tests
in accordance with this subpart, through
histological examination of tissues from
the animal.

Source Flock. A flock in which a
Veterinary Services representative has
determined that at least two animals,
that were diagnosed as scrapie-positive
animals at an age of 54 months or less,
were bom. In order to be deemed a
source flock the second positive
diagnosis must be made within 60
months of the first positive diagnosis. A
flock will no longer be considered a
source flock after it has completed the
requirements of a flock plan.

State. Each of the 50 States, the
District of Columbia, the Northern
Mariana Islands, Puerto Rico, and all
territories or possessions of the United
States.

State representative. An individual
employed in animal health activities by
a State or political subdivision of a
State, and who is authorized by the
State or political subdivision to perform
the function involved.

Veterinary Services representative.
An individual employed by Veterinary
Services, Animal and Plant Health
Inspection Service, United States
Department of Agriculture in animal
health activities who is authorized by
the Administrator to perform the
function involved.
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§79.2 General restriction.

No scrapie-positive animal, animal
from an infected flock, or animal from a
source flock may be moved interstate,
unless the animal has been permanently
identified with an indelible mark in the
form of the letter “S” at least 1" by 1"
applied on the left jaw; Except that, for
animals from infected flocks and source
flocks meeting the following conditions,1
high-risk animals less than one year of
age moving in slaughter channels and
animals other than high risk animals,
are not required to be permanently
identified:

(a) The flock owner or his or her agent
has signed an agreement with the
Administrator in which he or she agrees
to comply with the requirements of this
paragraph until the time his or her flock
is no longer an infected flock or source
flock.

(b) The flock owner or his or her agent
shall immediately report to a State
representative, Veterinary Services
representative, or an accredited
veterinarian, any animals in the flock
exhibiting the following: Weight loss
despite retention of appetite; behavioral
abnormalities; pruritus (itching); wool
pulling; biting at legs or side; lip
smacking; motor abnormalities such as
incoordination, high stepping gait of
forelimbs, bunny hop movement of rear
legs, swaying of back end; increased
sensitivity to noise and sudden
movement; tremor; “star gazing’’; head
pressing; and recumbency. Such animals
must not be removed from the flock
without written permission of a
Veterinary Services representative or
State representative.

(c) The flock owner or his or her agent
shall identify all animals 1 year of age or
over within the flock. All animals less
than 1 year of age will be identified
when a change of ownership occurs,
with the exception of those moving
within slaughter channels. The form of
identification will be an electronic
implant providing a unique
identification number which may be
applied by the flock owner or his or her
agent in accordance with instructions by
a Veterinary Services representative,

1Flocks participating in the Voluntary Scrapie
Flock Certification Program described in 9 CFR part
54 agree to follow the provisions of the “Uniform
Methods and Rules—Voluntary Scrapie Flock
Certification” (the UM&R), which includes, among
other requirements, the conditions described in this
section. Individual copies of the UM&R may be
obtained from the Administrator, c/o Sheep, Goat,
Equine, Poultry, and Miscellaneous Diseases Staff,
Animal and Plant Health Inspection Service, United
States Department of Agriculture, 6505 Belcrest
Road, Hyattsville, MD 20782; or from the American
Sheep Industry Association, Producer Services, 6911
S. Yosemite Street, Englewood, CO 80112-1414,
telephone (303) 771-3500.

State representative or an accredited
veterinarian.

(d) The flock owner or his or her agent
shall maintain, and keep for a minimum
of five years after an animal dies or is
otherwise removed from a flock, the
following records for each animal in the
flock: The animal’s individual
identification number from its electronic
implant and any secondary form of
identification the owner may choose to
maintain; sex; breed; date of acquisition
and source (previous flock), if the
animal was not bom in the flock; and
disposition, including the date and cause
of death if known, or date of removal
from the flock.

(e) The flock owner or his or her agent
shall allow breed associations and
registries, livestock markets, and
packers to disclose records to
Veterinary Services representatives or
State representatives, to be used to trace
source flocks and exposed animals.

(f) The flock owner or his or her agent
shall make animals in the flock and
records required to be kept under
paragraph (d) of this section available
for inspection by Veterinary Services
representatives and State
representatives, given reasonable prior.
notice.

(g) Upon request of a Veterinary
Services representative, the flock owner
or his or her agent will have an
accredited veterinarian collect and
submit tissues from animals reported in
accordance with paragraph (b) of this
section to a laboratory designated by a
Veterinary Services representative.

§79.3 Designation of scrapie-positive
animals, source flocks, and infected flocks;
notice to owners; publication.

(a) A Veterinary Services
representative or State representative
will determine an animal to be a
scrapie-positive animal after
determining that the animal has been
diagnosed with scrapie in accordance
with the definition of a scrapie-positive
animal in § 79.1. A Veterinary Services
representative or State representative
will determine a flock to be a source
flock after reviewing sale, movement,
and breeding records that indicate the
flock meets the definition of a source
flock. A Veterinary Services
representative or State representative
will determine a flock to be an infected
flock after determining that a scrapie-
positive animal is in the flock.

(b) As soon as possible after making
such a determination, a Veterinary
Services representative or State
representative will attempt to notify the
owner of the flock in writing that the
flock contained a scrapie-positive
animal, or is an infected flock, or source
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flock.2 The notice will include a
description of the interstate movement
restrictions and identification
requirements contained in this part.

Done in Washington, DC, this 11th day of
July 1991.
James W. Glosser,
Administrator, AnimalandPlantHealth
Inspection Service.
[FR Doc. 91-16922 Filed 7-15-91; 8:45 am]
BILLING CODE 3410-34-M

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1500

Infant Cushions and Pillows Filled With
Foam Plastic Beads or Other Granular
Material

AGENCY: Consumer Product Safety
Commission.

action: Proposed rule.

SUMMARY: The Commission is proposing
a rule to ban infant cushions or pillows
filled with foam plastic beads or other
granular material under the authority of
the Federal Hazardous Substances Act
(“FHSA?™). Existing Commission
regulations do not specifically address
the risks of injury and death posed by
this product. Labeling would not
adequately reduce the risks of injury or
death associated with the infant
cushions. No design or performance
criteria that would adequately reduce
the risk are currently identifiable. No
applicable voluntary standard exists or
is under development.

DATES: Written comments in response to
this notice must be received by the
Commission by September 30,1991.

ADDRESSES: Comments should be
mailed, preferably in five (5) copies, to
the Office of the Secretary, Consumer
Product Safety Commission,
Washington, DC 20207, or delivered to
the Office of the Secretary, Consumer
Product Safety Commission, room 420,
5401 Westbard Avenue, Bethesda,
Maryland; telephone (301) 492-6800.

FOR FURTHER INFORMATION CONTACT:
Marilyn L. Wind, Ph.D., Director,
Division of Poison Prevention and
Scientific Coordination, Directorate for
Health Sciences, Consumer Product

2 A current list of flocks determined to be infected
flocks or source flocks will be published in the
Federal Register from time to time. This list may
also be obtained from the Administrator, c/o Sheep,
Goat, Equine, Poultry, and Miscellaneous Diseases
Staff, Animal and Plant Health Inspection Service,
United States Department of Agriculture, 6505
Belcrest Road, Hyattsville, MD 20782.
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Safety Commission, Washington, DC
20207; telephone (301) 492-6477.

SUPPLEMENTARY INFORMATION;
A. Background

As of January 16,1991, the
Commission has identified a total of
thirty-four incidents associated with the
use of infant cushions or pillows filled
with foam plastic beads or other
granular material (hereinafter referred
to as “infant cushions”). Thirty-two of
these incidents were fatal, one resulted
in brain damage, one did not result in
injury.

These infant cushions (also known,
among other names, as “baby bean bag
pillows" or “bean bag cushions”) vary in
size, fabric, and other aspects of
construction, but have certain
fundamental elements in common.
Generally, the cushions are constructed
of a flexible fabric cover that encloses a
loose granular material such as
polystyrene foam beads or pellets. The
cushions are capable of being flattened
so a child can lie prone on the cushions,
and are capable of conforming to the
body or face of an infant. They are
intended or promoted for use by
children under one year of age. (See
Reference No. 1.)

When the Commission’s staff learned
of the increasing number of incidents
apparently connected with this product,
the staff worked with product
manufacturers to have them recall the
infant cushions on the market. In March
1990, the Commission issued a warning
to the public that infant cushions posed
a potential suffocation hazard to infants.
On April 19,1990, the Chairman of the
Commission announced that six
manufacturers had agreed to recall their
products and to cease future production
of the cushions. On April 30,1990, the
Commission announced that five
additional manufacturers had agreed to
recall their products and to cease
production. The Commission found that
one previously identified manufacturer
had gone out of business. Finally, in July
1990, the Commission identified an
additional manufacturer, not previously
known, that also agreed to recall its
product and cease production. (See
Reference No. 6.)

The recall and concurrent publicity
have resulted in the removal of these
cushions from the market and have
informed many consumers of the risks
associated with this product. However,
the Commission is concerned that future
production of the same or similar
products will occur. The staff has
received inquiries concerning future
marketing of the product. Moreover, the
infant cushions have a simple design

and are easy to manufacture. Thus, on
October 19,1990, the Commission issued
an advance notice of proposed
rulemaking (“ANPR”) announcing the
Commission’s intent to issue a rule
addressing the risk of injury and death
associated with infant cushions. 55 FR
42202 (1990). The ANPR stated that one
possible result of the proceeding could
be the promulgation of a rule banning
infant cushions.

B. Statutory Authority

This proceeding is conducted pursuant
to the Federal Hazardous Substances
Act (“FHSA™), 15 U.S.C. 1261 etseq.
Section 2(f)(1)(D) of the FHSA defines
“hazardous substance” to include any
toy or other article intended for use by
children which the Commission
determines, by regulation, presents an
electrical, mechanical, or thermal
hazard. 15 U.S.C. 1261(f)(1)(D). An
article may present a mechanical hazard
if its design or manufacture presents an
unreasonable risk of personal injury or
illness during normal use or when
subjected to reasonably foreseeable
damage or abuse. 15 U.S.C. 1261(s).

Under section 2(q)(I)(A) of the FHSA,
a toy, or other article intended for use
by children, which is or contains a
hazardous substance susceptible to
access by a child is a “banned
hazardous substance.” 15 U.S.C.
1261(q)()(A).

A proceeding to promulgate a
regulation determining that a toy or
other children’s article presents an
electrical, mechanical, or thermal
hazard is governed by the requirements
set forth in section 3(f) through 3(i) of
the FHSA. 15 U.S.C. 1262(e)()-(i). As
provided in section 3(f), 15 U.S.C.
1262(f), the Commission has issued an
ANPR. 55 FR 42202. After considering
the comments submitted in response to
the ANPR, the Commission is now
publishing the text of the proposed rule
along with a preliminary regulatory
analysis in accordance with section 3(h)
of the FHSA. 15 U.S.C. 1262(h).

C. The Product

Approximately one million infant
cushions were produced between 1985
and 1990, the bulk of which were
produced between 1987 and 1990. The
Commission has identified twelve firms
that have manufactured infant cushions.
The cushions vary in size and other
features, but generally measure
approximately 23 to 24 inches long, 11 to
18 inches wide, and 4 to 5 inches thick.
The thickness changes with use of the
cushion because the cushion is easily
depressed as the filling materials shift.
(See Reference Nos. 1 and 3.)
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The Commission believes that the
essential features of the cushions are as
follows; The cushions (1) have a flexible
fabric 1covering; (2) are loosely filled
with a granular material such as, but not
limited to, polystyrene beads or pellets;
(3) are easily flattened so that a child
can lie prone on the cushion; (4) are
capable of conforming to the body or
face of an infant; and (5) are intended or
promoted for use by children under one
year of age. The Commission is
proposing these five elements as the
basis for a definition of the product. (See
Reference No. 1.) Although some
cushions have had additional features
such as a cardboard stabilizer board,
and waist and crotch restraining straps,
these optional features are not essential
to a definition of the product.

The promotional literature that
accompanied many infant cushions
contains pictures and descriptions that
suggest uses and product
characteristics. Common themes
include: (1) Use for infants as well as
older children (some cushions had age
recommendations, all of which included
young babies); (2) use by small children,
often infants, when sleeping or napping
in a crib or carriage; (3) use of the
cushion by small children and infants as
a prop in a shopping cart, stroller, or lap,
or while feeding; (4) use by infants
placed in a variety of positions—face up
on the cushion, face down on the
cushion, entirely on the cushion, and
head and torso on the cushion. (See
Reference No. 5.) Some cushions have
displayed labels with safety messages.
For instance, one such label stated:

WARNING—THIS QUALITY PRODUCT
WAS DESIGNED FOR BABY’S COMFORT
AND NOT AS A SAFETY DEVICE. NEVER
LEAVE YOUR CHILD UNATTENDED. IF A
TEAR OCCURS, REPAIR IMMEDIATELY.

At least eight incidents where a child
was found dead lying face down on a
cushion involved products which had
labels warning never to leave child
unattended.

The Commission’s staff has concluded
that the cushion is likely to be used most
for infants less than six months of age.
From birth to six months, children spend
most of their time lying down or sitting
supported since they cannot yet sit
unsupported, crawl, climb, stand, or
walk. For children in this age group, the
cushion is likely to be used as a

1 The Commission Is proposing to define “fabric”
with reference to the definition of that term in
section 2(f) of the Flammable Fabrics Act: “any
material * * *woven, knitted, felted, or otherwise
produced from or in combination with any natural
or synthetic fiber, film, or substitute therefor * *
15U.S.C. 1191(f).
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mattress on which to sleep. In all
incidents for which parental motivation
could be established, parents stated that
children were placed on the cushion to
sleep. Often the product was used as a
mattress in a bassinet, crib, or on a bed.
(See Reference No. 5.)

The Commission’s staff identified
several aspects of the product—such as
its size, shape, promotional literature,
and its similarity to a bed pillow—that
would tend to lead to its use as a
mattress. The cushions may also be
used to confine infants, who normally
sleep in cribs, to a regular bed to keep
them from rolling off the bed. When the
cushion is used as a mattress or to
confine an infant to a bed, the infant is
likely to be placed stomach down, and
left unattended. (See Reference No. 5.)

Approximately 1 million of these
cushions were manufactured and sold.
Based on an average use of six months
per chilcUin an average family of two
children, total exposure to these
products is likely to be about 1 million
product years of intermittent use. The
cushions range in price (retail) from $8
to $40, averaging $16.25, for total retail
revenues of approximately $15.6 million
from the product. (See Reference Nos. 3
and 11.)

D. Risks of Injury and Death

This proceeding is concerned with
unreasonable risks of injury and death
which may occur when a child is placed
on an infant cushion. The Commission
has identified thirty-four incidents
involving these cushions since
September of 1987. Of these incidents,
thirty-two resulted in death, one in brain
damage, and one (of a child under the
cushion), reported as a near suffocation,
did not result in injury. (See Reference
No. 10.) The actual number of incidents
involving infant cushions may be higher
than thirty-four as infant cushions may
also have been involved in unreported
incidents in which the cause was
identified as sudden infant death
syndrome (“SIDS”) with no indication
that an infant cushion was involved. See
discussion below.

Of the thirty-four reported incidents,
all but two of the victims were less than
4 months of age.2 In almost all of the

* These two incidents involved older infants and
were somewhat unusual. The oldest victim, who
was 9 months old, had broken collar bones which
may have impaired his movement and contributed
to his death. The Commission received one report of
an incident not resulting in injury, in which a 4
month old was found underneath an infant cushion.
The infant had been in the crib with the cushion, but
not on top of the cushion.

cases where the infant’s position could
be determined, the infant was in a
prone, stomach down, position. (See
Reference No. 5.) Often the cushion was
used on a bed, crib, or bassinet.
Although a newborn infant lying on its
stomach may be able to lift its head
from a firm mattress surface and turn it
to the side, such movement may not be
possible on the softer, conforming
cushion.

Even though infants can roll over at
an early age (according to one study,
approximately fifty percent of children
2V2months old can roll completely in
any direction on a firm surface), they
may not do so to avoid suffocation. (See
Reference No. 5.) An infant’s reflex
actions to avoid smothering may be
likely to fail due to the conforming
properties of the cushion. While
struggling to lift or turn his head, the
infant would be likely to bury the head
deeper. Moreover, as many as 50% of
newborns and 30% of 3-month-old
infants are unable to breathe through
their mouths. Therefore, occlusion of the
nose would be sufficient to cause a
suffocation. (See Reference No. 8.)

When the cushion is used as a
mattress, the infant is likely to be left
unattended. However, even if an adult
were in the room, he or she may not
realize that the child is suffocating on
the cushion. Fatal incidents have
occurred while a caretaker or
monitoring device was present in the
same room as the infant.

The Commission’s staff has identified
the following factors that may be
involved in deaths and injuries
associated with infant cushions.

(1) Pediatricians and other medical
experts have traditionally cautioned
against using pillows in cribs or beds
where infants sleep, due to possible
respiratory obstruction. Pillows can
increase the respiratory resistance 30 to
40 fold.

(2) Wet fabric will further increase
breathing resistance. A pillow or
cushion may become wet because an
infant's reflex action to suffocation is to
mouth the obstruction and infants have
a tendency to drool.

(3) As many as 30-50% of infants three
months of age or less are reported to be
unable to breathe through their mouths
if their nasal passages are obstructed.

(4) Hyperthermia (overheating), due to
excessive clothing or bedding, can
increase an infant’s need for oxygen and
stimulate rapid breathing. Decreased
ability for evaporative cooling occurs
when a prone infant’s face is buried in
compressible bedding.

(5) Infants lying prone with their faces
in soft, compressible bedding may be
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susceptible to rebreathing, which occurs
when exhaled carbon dioxide is trapped
around the infant’s face displacing
oxygen and causing the baby to breathe
decreased levels of oxygen. (See
Reference Nos. 7 and 8.)

In most of the thirty-two fatal cases
reported, the deaths associated with
infant cushions were reported as being
due to SIDS, which is currently
considered the most common cause of
death for infants 28 days to 12 months in
age. SIDS is a diagnosis by exclusion,
generally defined as any sudden death
of an infant or young child that is
unexpected by history and in which a
thorough autopsy fails to identify an
adequate cause of death. An autopsy
would not differentiate between SIDS
and suffocation.

A diagnosis of SIDS and involvement
of an infant cushion are not mutually
exclusive. Researchers have found that
in many cases SIDs victims were
recovering from respiratory infections or
had other breathing problems. If the
respiratory function of some SIDS-prone
infants is already compromised, any
additional respiratory effort induced by
lying prone on an infant cushion could
further contribute to their inability to
breathe normally. Some researchers
have noted an association between
SIDS and the prone sleeping position.
(See Reference No. 4.) Three recent
medical studies examined the possible
mechanism for infant suffocation on
infant cushions. The authors found that:

(1) An infant’s head movement to
obtain fresh air could be restricted by
the pocket formed in the soft and
malleable cushions;

(2) This type of soft and malleable
bedding can create a very hazardous
environment, due to low levels of
oxygen and high levels of carbon
dioxide, for an infant in a face-down
position; and

(3) The low oxygen levels could
become lethal if maintained for any
period of time due to the infant’s
rebreathing of trapped air. (See
Reference No. 12.)

Based on the above information, the
staff believes that it is likely that infant
cushions were a significant factor in
these infant deaths. (See Reference No.
8)

E. Responses to the ANPR

The Commission received three
comments in response to the ANPR. The
President of the Emergency Nurses
Association wrote to encourage the
Commission to issue a rule banning
infant cushions, referring to the number
of deaths and the age and vulnerability
of the victims to support this view. The
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Second comment received by the
Commission was a letter from a woman
whose baby had died on an infant
cushion. She urged the Commission to
ban the infant cushions in the hope that
no more deaths would occur with this
product.

The third comment received by the
Commission came from the President of
Flexi-Mat Corporation, a manufacturer
of bedding products for dogs and cats.
He expressed the concern that a young
child could be placed (possibly by a
sibling) on a pet bed and that this could
present a risk similar to that posed by
infant cushions. He suggested that all
manufacturers of cushions that use
styrene beads, whether for human or
animal use, be warned that their product
poses a potential safety problem. The
manufacturers could then place warning
labels on their products. He compared
this action to the placement of warnings
on polyethylene bags to keep them out
of the reach of children due to a
potential asphyxiation hazard.

While such a warning label on pet
bedding may be beneficial, the
Commission does not currently have
sufficient information about the risk that
these products may present. The thirty-
four incidents of which the Commission
is aware all occurred on cushions
intended for children. Thus, the
proposed rule addresses only cushions
that meet the proposed definition of an
infant cushion which includes intended
use by, or promotion for the use of, a
child under one year of age. The
Commission is currently investigating
the broader problem of infant
suffocations that may be associated
with a number of consumer products.
Any information on the risk posed to
infants by pet bedding would be
investigated as part of this larger
project.

To the extent that this comment was
suggesting that labeling of infant
cushions could address the risk
associated with this product, the staffs
analysis, discussed below, indicates that
labeling would not be adequate.

F. The Proposed Ban

The Commission is proposing to ban
infant cushions. Although a voluntary
recall has removed these products from
the market for the present time, the
Commission is concerned that, in the
absence of a rule banning them, they
could reappear on the market.

The proposed rule would ban
cushions that:

(1) Have a flexible fabric covering;

(2) Are loosely filled with a granular
material such as, polystyrene beads or
pellets;

(3) Are easily flattened so that a child
can lie prone on the cushion;

(4) Are capable of conforming to the
body or face of an infant; and

(5) Are intended or promoted for use
by children under one year of age.

The potential benefits and costs of the
proposed ban are discussed below in the
preliminary regulatory analysis. The
analysis concludes that the potential
costs to businesses are expected to be
offset by production of other products
and the potential costs to consumers are
likely to be offset by the availability of
substitutes. The benefits of a ban are
between two and three lives saved
annually, assuming a production level of
250,000.

G. Alternatives

The Commission has considered other
alternatives to reduce the risks of injury
and death related to infant cushions.
One alternative is labeling the cushions.
This would allow the manufacture and
distribution of some cushions. The
Commission does not believe, however,
that any form of labeling would have a
significant effect in preventing the
hazard associated with infant cushions.

Some cushions on the market had
safety labels and promotional material
with this or a similar message:

WARNING—NEVER LEAVE YOUR CHILD
UNATTENDED.

The Commission’s staff found several
problems with these safety messages.
The messages were not conspicuous, but
were attached next to a typical
mattress/pillow tag. The labels were not
written in safety labeling format, and
were difficult to read because they used
all capital letters and were not divided
into word clusters. The warning labels
did not identify the hazard (infants
under 6 months lying face downj, or the
consequences of not following
instructions (suffocation). The message
not to leave the child unattended was
contrary to the traditional use of a
cushion, namely to sleep on it,
unattended. The products’ promotional
material contained pictures of babies,
apparently unattended, on the cushion.
The juxtaposition of this warning
concerning unattended babies with a
statement that tears should be repaired
immediately added to confusion
because it misdirects attention from the
suffocation hazard.

The Commission does not believe that
even appropriate labeling of these infant
cushions would effectively avoid or
reduce the risk to infants. First, even use
in accordance with a label may not be
safe. Forexample, parents might place
the child face up on the cushion, or
remain in the same room with the child
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or use a monitor in the child’s room.
However, fatalities have occurred when
the child evidently rolled over on the
cushion and when the caretaker or a
monitor was in the room. (See Reference
No. 5.)

Secondly, the Commission is
concerned that a label on or with the
infant cushions may not be read and/or
followed due to consumers familiarity
with the same or a similar product, and
because of the simplicity of the product.
The cushions are similar to bed pillows
which are familiar and which most
people generally consider to be non-
hazardous. Thus, consumers would
likely perceive the cushions as having a
low hazard rating. The cushions are also
simple to use. Because parents of a
newborn infant may be eager to seek
information about baby products®
however, they may be more likely than
other consumers to notice and read
labels. (See Reference No. 5.)

Labels on infant cushions may
contradict a consumer’s existing view
that pillows are not hazardous, reducing
the likelihood that a label would be
followed. The belief that an infant can
turn its head from side to side and roll
over may further diminish a consumer’s
appreciation of the hazard of
suffocation. An instruction that an
infant should never lie on its stomach on
the cushion also contradicts existing
belief that babies should be placed on
their stomachs to avoid the possibility of
choking on vomit. Moreover, as a
consumer uses the cushion without
incident, the perception of hazard may
decrease. With the hazard of
suffocation, there is rarely a warning of
a “near-miss” which would raise the
hazard perception for “next time.” (See
Reference No. 5.) Additionally, the
perceived cost of complying with the
label or instructions (that is, the time
and effort required to follow the label
instructions) may be high because the
instructions must be followed
throughout the product’s use.

The Commission is not aware of any
voluntary standards in effect or under
development that apply to this product.
The Commission has learned of two
British standards (developed by the
British Standards Institute) for similar,:
but not identical, products. The first
standard, BS 4578:1970 (adopted by the
British Standards Institute in 1970 and
readopted in 1985 without changes) is a
voluntary standard for small infant
pillows. The standard specifies
requirements for hardness (depth of
depression) and permeability to air. It
also requires that any pillow which is to
be used as “a pram-support pillow, or in
a cot” must have a label stating that it is
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not recommended that very young
infants lie on the pillow. Commission
staff have been informed that, since the
standard became effective, infant
pillows have disappeared from the
market in Great Britain.

The second standard, BS 6595
(adopted by the British Standards
Institute in 1984 and by the British
Parliament), applies to “baby nests,”
which are papoose-like baby carriers.
This is a mandatory standard that
contains permeability requirements
similar to, but more stringent than, those
in the voluntary standard for infant
pillows. (See Reference No. 9.)

The Commission staff believes that a
standard similar to these British
standards would not adequately reduce
the risk of injury associated with infant
cushions. Because other factors may be
involved in the incidents with infant
cushiony, it is unlikely that these
standards, as currently written, would
adequately address the problem.
Although the British standards identify
product properties that are relevant to
this issue (permeability of the product
and depth of depression produced by an
infant's head), problems exist in
attempting to adapt them to infant
cushions. For example, the allowable
depth of depression measured by the
standards is variable and is related to
the thickness of the product rather than
the depth that would significantly affect
an infant’s breathing. Also, the specified
test equipment is not sensitive enough to
measure consistently in the pressure
range necessary to evaluate the
permeability of the cushions. (See
Reference No. 13.)

The three recent studies mentioned
earlier in this notice focus on the
infant’s rebreathing of air that is trapped
in the depression of the cushion. While
these studies suggest that it may be
possible in the future to develop a test
method related to this rebreathing
mechanism, insufficient information
exists at this time to identify
performance or design criteria that
would result in a “safe” cushion, that is,
one that does not present the identified
risk of injury. One of the key
characteristics of infant cushions is their
ability to conform to an infant's face or
body. At the current time, the
Commission staff cannot define a degree
of conformity that would be safe. Thus,
the Commission concludes that a ban of
infant cushions, as defined, is the least
burdensome alternative that would
eliminate or adequately reduce the risk
of injury.

H. Preliminary Regulatory Analysis
Introduction

The Commission has preliminarily
determined to ban infant cushions.
Section 3(h) of the FHSA requires the
Commission to prepare a preliminary
regulatory analysis containing:

(1) A preliminary description of the
potential benefits and potential costs of the
proposed regulation, including any benefits or
costs that cannot be quantified in monetary
terms, and an identification of those likely to
receive the benefits and bear the costs:

(2) A discussion of the reasons any
standard or portion of a standard submitted
to die Commission under subsection (f)(5) of
the FHSA was not published by the
Commission as the proposed regulation or
part of the proposed regulation;

(3) A discussion of the reasons for the
Commission's preliminary determination that
efforts proposed under subsection (f)(6) of the
FHSA assisted by the Commission as
required by section 5(a)(3) of the Consumer
Product Safety Act would not, within a
reasonable period of time, be likely to result
in the development of a voluntary standard
that would eliminate or adequately reduce
the risk of injuries identified in the notice
provided under subsection (f)(1); and

(4) A description of any reasonable
alternatives to the proposed regulation,
together with a summary description of their
potential costs and benefits, and a brief
explanation of why such alternatives should
not be published Us a proposed regulation,

15 U.S.C. 1261(h). The following
discussion addresses these
requirements.

Potential Benefits o f the Proposed Rule

The benefits of a ban on infant
cushions result from the avoidance of
"future infant deaths and injuries. The
staff is aware of thirty-two reported
fatalities and one injury associated with
the cushions. Approximately one million
infant cushions were produced between
1985 and 1990. Based on this
information, infant cushions pose a risk
of approximately 10.5 fatalities per
million products in use. The Commission
does not ascribe a particular monetary
value to life. However, if for purposes of
analysis, a statistical value of $2 million
is assigned for each death, the estimated
benefit associated with the avoidance of
future fatalities averages about $21.00
per product unit Commission staff
applies this statistical value of $2
million based on several studies that
support that value as a mean or median.
Based on a peak yearly production level
of 250,000 infant cushions, total annual
benefits would be approximately $5
million.

Potential Costs ofthe Proposed Rule

The costs associated with banning
infant cushions would fall on both
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consumers and businesses. The
proposed regulation would not have an
immediate impact on businesses beyond
that of the voluntary product recall
However, the “future profits forgone”
may be considered an impact that would
affect firms that would consider future
production of infant cushions. It is
impossible to determine the potential
level of production if no ban is
promulgated. There is some evidence
that these cushions would be re-
introduced, given that the Commission
staff has received several inquiries
about producing infant cushions and
two producers have submitted prototype
samples to the staff for comment.

The production of infant cushions is
not capital intensive; it does not require
use of expensive machinery and
equipment that could only be used for
the production of this particular product.
Therefore, resources that would have
been devoted to the production of infant
cushions would be available for the
production of other products. Any
impact on future profits forgone may
thus be offset by the flow of resources
into alternative production.

The cost of a ban on infant cushions
to consumers may be measured by the
loss of use of the product The value of
this loss is the utility of the product at
least equal to the price paid by the
consumer, which ranged between $8 and
$40. However, the existence of close
substitute products in this price range
may offset potential loss in consumer
utility. For example, certain types of
infant carriers that hold an infantin a
propped-up position, similar to a car
seat, provide a similar function and
range in price between $16 and $40.
Since the Commission is not aware of a
risk of suffocation death associated with
these carriers, and their price range is
similar, the substitution of these
products for infant cushions should not
adversely affect consumer utility. Up to
an additional $21 (the expected benefit
of a ban) may be spent on each
substitute product, without an adverse
impact on consumer utility.

In summary, the potential costs of a
ban to businesses are expected to be
offset by the flow of resources into other
product lines, and the potential loss in
consumer utility should largely be offset
by the availability of close substitutes in
the same price range. If this is the case,
then the expected overall benefit of a
ban may approach $5 million per year,
assuming infant cushions are produced
at a level of 250,000. It may therefore be
concluded that banning future
production of infant cushions will have
overall benefits resulting from the
avoidance of future infant deaths.
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Existing or Developing Standards
Submitted in Response to ANPR

No existing voluntary standards were
submitted in response to the ANPR, Nor
were any proposals to develop such a
standard submitted to the Commission.
The Commission is not aware of any
existing or developing voluntary
standards applicable to this product.
The British standards discussed above
are not applicable to infant cushions.

Alternatives Considered

As discussed above, the Commission
considered the alternatives of labeling
and of developing design or
performance criteria, and concluded that
neither of these options would
adequately reduce the risk of injury and
death associated with infant cushions.
The Commission finds that a label is
unlikely to adequately reduce the
associated risk of injury. Even use
according to instructions on a warning
label may present risks, the likely
effectiveness of a label is also reduced
due to consumer’s familiarity with this
or similar products, the consumer’s
likely perception that infant cushions
and similar products present a low
hazard, and the perceived high cost of
complying with the label’s instructions.

The Commission also finds that at this
time no feasible performance or design
criteria could be developed that would
eliminate or adequately reduce the risk.
A significant characteristic of the
cushions is their ability to conform to
the infant. No "safe” degree of
conformity has been identified.

I. Regulatory Flexibility Certification

Under the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., agencies are generally
required to prepare proposed and final
regulatory flexibility analyses
describing the impact of the rule on
small businesses and other small
entities, unless the head of the agency
certifies that the rule will not, if
promulgated, have a significant effect on
a substantial number of small entities.
Because no infant cushions are currently
on the market and future profits forgone
could likely be offset by production of
other products, the Commission certifies
that no significant adverse impact on a
substantial number of small firms or
enltities would result from the proposed
rule.

J. Environmental Considerations

Commission actions ordinarily have
little or no potential to affect the human
environment. See 16 CFR 1021.5. The
Commission does not foresee that this
proposed rule would involve any
unusual circumstances that might alter

this assessment. Thus, the Commission
concludes that no environmental
assessment or environmental impact
statement is required in this proceeding.

K. Effective Date

The rule will become effective thirty
(30) days from publication of the final
rule in the Federal Register and will
apply to infant cushions in the chain of
distribution on or after that date. The
Commission believes that this effective
date is appropriate given that all twelve
manufacturers of existing infant
cushions have already voluntarily
withdrawn the cushions from the chain
of distribution.

List of Subjects in 6 CFR Part 1500

Consumer protection, Hazardous
materials, Hazardous substances,
Imports, Infants and children, Labeling,
Law enforcement, and Toys.

Conclusion

For the reasons given above, the
Commission preliminarily concludes
that the infant cushions described in the
rule proposed below are hazardous
substances, under section 2(f)(1)(D) of
the FHSA, 15 U.S.C. 1261(f)(1)(D), in that
they are intended for children and
present a mechanical hazard because
their design or manufacture presents an
unreasonable risk of injury, 15 U.S.C.
1261(s), in that the benefits bear a
reasonable relationship to the costs of
the ban. Further, it appears that the rule
proposed below is the least burdensome
alternative that will adequately reduce
the risk.

Therefore, under the authority of
section 2(f), (q)(I)(A), and (s) and
section 3fe)-4i) of the Federal Hazardous
Substances Act, 15 U.S.C. 1261(f),
(@)((A), and (s), 1262(e)—4), the
Commission proposes to amend title 16
of the Code of Federal Regulations as
follows:

PART 1500—HAZARDOUS
SUBSTANCES AND ARTICLES:
ADMINISTRATION AND
ENFORCEMENT REGULATIONS

1. The authority for part 1500
continues to read as follows:

Authority: 15 U.S.C. 1261-1276.

2. Section 1500.18 is amended to add a
new paragraph (a)(16) to read as
follows:

8§ 1500.18 Banned toys and other banned
articles Intended for use by children.

(a) * * %

(16) Any article known as an "infant
cushion” or “infant pillow,” and any
other similar article, which has all of the
following characteristics;

32357

(i) Has a flexible fabric covering. The
term "fabric” includes those materials
covered by the definition of “fabric” in
section 2(f) of the Flammable Fabrics
Act, 15 U.S.C. § 1191(f).

(ii) Is loosely filled with a granular
material, including but not limited to,
polystyrene beads or pellets.

(iii) Is easily flattened.

(iv) Is capable of conforming to the
body or face of an infant.

(v) Is intended or promoted for use by
children under one year of age.

Dated: July 8,1991.
Sadye E. Dunn,

Secretary, ConsumerProduct Safety
Commission.

Reference Documents

The following documents contain
information relevant to this rulemaking
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entitled Infant Pillows.
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HSPS, to Frank Brauer, Project Manager, PSA
Team, dated June 29,1990, entitled PSA
Request No. 5355.

5. Memorandum from Shelley Waters
Deppa, EPHF, to Frank E. Brauer, EX-PM,
dated July 9,1990, entitled Infant Bean Bag
Cushion.

6. CPSC Press Releases No. 90-42, dated
March 6,1990; Nos. 90-73, 90-74, 90-77
through 90-81, dated April 19,1990; Nos. 90-
83 through 90-89, 90-90, dated April 30,1990;
and No. 90-127, dated July 17,1990.

7. Memorandum from Frank E. Brauer and
Cathy Downs, EXPB, to the Commission,
dated July 20,1990, entitled Infant Cushions/
Pillows: Recommendation.

8. Memorandum from Sharee Pepper,
HSPS, to Frank Brauer and Cathy Downs,
EXPB, dated July 31,1990, entitled Infant
suffocation and bean bag pillows.

9. Memorandum from Margaret Neily,
ESME, to Frank E. Brauer, EXPB, dated
August 15,1990, entitled Summary of British
Standards Related to Infant Bean Bag
Hazards.

10. Memorandum from Robert E. Frye,
Director, EPHA, to Marilyn Wind, HSPS,
dated January 24,1991, entitled Infant
Cushion Related Incidents Reported to CPSC

11. Memorandum from Mary F. Donaldson,
ECSS, to Marilyn Wind, Director, HSPS,
dated January 31,1991, entitled Economic
Analysis of Proposed Ban on Infant Cushions.

12. Memorandum from Sharee Pepper,
Ph.D., Physiologist, HSPS, to Marilyn L.
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Wind, Ph.D., Project Manager, HSPS, dated
April 24,1991, entitled Literature Review
Update for Infant Bean Bag Cushions.

13. Memorandum from Margaret L. Neily,
ESME, to Marilyn L. Wind, Director, HSPS,
dated March 26,1991, entitled Technical
Feasibility of Developing a Standard for
Infant Cushions and Adequacy of Existing
Standards—Update.

[FR Doc. 91-16797 Filed 7-15-91; 8:45 am]
BILLING CODE 6355-01-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 146

Privacy Act of 1974; Records
Maintained on Individuals

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (“Commission™)
proposes to exempt a new system of
records from certain provisions of the
Privacy Act of 1974, 5 U.S.C. 552a
(“Privacy Act”), to the extent the system
contains investigatory material
pertaining to the enforcement of
criminal laws or compiled for law
enforcement purposes. The system of
records, entitled “Office of the Inspector
General Investigative Files,” includes
the investigative files of the
Commission's Office of the Inspector
General (“OIG”), This new system of
records is added to the Commission’s
system of records in an accompanying
notice.
DATES: Comments must be received on
or before August 15,1991.
ADDRESSES: Comments should be
submitted to Jean A. Webb, Secretary,
Commodity Futures Trading
Commission, 2033 K Street, NW.,
Washington, DC 20581.
FOR FURTHER INFORMATION CONTACT:
Judith A. Ringle, Esq., Office of the
General Counsel, Commodity Futures
Trading Commission, 2033 K Street,
NW., Washington, DC 20581. Telephone
(202) 254-7110.
SUPPLEMENTARY INFORMATION:
Elsewhere in today’s issue of the
Federal Register, the Commission is
establishing a new system of records
under the Privacy Act of 1974. The
system, entitled Office of the Inspector
General Investigative Files, contains
investigatory material compiled for law
enforcement purposes.

The Commission proposes to exempt

this new system of records from
specified provisions of the Privacy Act
Section (j)(2) of the Privacy Act provides
that the head of an agency may
promulgate rules to exempt any system
of records within the agency from any
part of section 552a except subsections
(b), (c)(1), and (2), (e)(4) (A) through (F),
(e)(6), (7). (9), (10), and (11), and (i),
provided that the system of records is
maintained by “the agency or
component thereof which performs as its
principal function any activity
pertaining to enforcement of criminal
laws” and includes: “(A) Information
compiled for the purpose of identifying
individual criminal offenders and
alleged offenders and consisting only of
identifying data and notations of arrests,
the nature and disposition of criminal
charges, sentencing, confinement,
release and parole and probation status;
(B) information compiled for the purpose
of a criminal investigation, including
reports of informants and investigators
and associated with an identifiable
individual; or (C) reports identifiable to
an individual compiled at any stage of
the process of enforcement of the
criminal laws from arrest or indictment
through release from supervision.”
Section 552a(k)(2) of the Privacy Act /
also provides that the head of an agency
may promulgate rules to exempt any
system of records within the agency
from sections 552a (c)(3), (d), (e)(1),
(e)(4) (G) through (1), and (f) of the Act,
if the system of records is “investigatory
material compiled for law enforcement
purposes.”

If a system of records is not exempted
from these sections, the Privacy Act
generally requires the agency to: Make
an accounting of disclosures to the
individual named in the record at their
request; permit individuals access to
their records; permit individuals to
request amendment to their records;
maintain only necessary or relevant
information in its system of records;
publish certain information in the
Federal Register; and promulgate rules
that establish procedures for notice and
disclosure of records. The exemptions
that may be asserted with respect to
investigatory systems of records permit
an agency to protect information when
disclosure would interfere with the
conduct of the agency’s investigations.

Exemptions under sections 552a (j)(2)
and (k)(2) are necessary to maintain the
integrity and confidentiality of the
investigative files. Disclosure of
information in these investigatory files
or disclosure of the identity of
confidential sources would seriously
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undermine the effectiveness of the
Inspector General’s investigations and
put confidential sources at risk.
Knowledge of such investigations also
could enable suspects to take action to
prevent detection of criminal activities,
conceal or destroy evidence, or escape
prosecution. Disclosure of this
information could lead to intimidation
of, or harm to, informants, witnesses,
investigative personnel and their
families. The imposition of certain
restrictions on the manner in which
information is collected, verified or
retained could significantly impede the
effectiveness of OIG investigations and
could preclude the apprehension and
successful prosecution of persons
engaged in fraud or criminal activity.

OIG Investigative Files will contain
information of the type described in the
()(2) and (k)(2) exemptions to the
Privacy Act The Inspector Genera’ *ct,
as amended, 5 U.S.C. app. 3, authorises
OIG to conduct investigations to detect
fraud and abuse in the programs and
operations of the Commission and to
assist in the prosecution of participants
in such fraud or abuse. OIG will
maintain information in this system of
records pursuant to its law enforcement
and criminal investigation functions.
Further, the (j){2) and (k)(2) exemptions
will be narrowly applied so that only
records pertaining to law enforcement
and criminal investigative matters will
be covered.

In connection with the establishment
of the system of records containing OIG
Investigative Files, the Commission
proposes to amend 17 CFR part 146 by
adding a new section, 17 CFR 146.13,
Inspector General Exemptions, pursuant
to 552a (j)(2) and (k)(2) of the Privacy
Act.

Regulatory Flexibility Act:

The Regulatory Flexibility Act, 5
U.S.G 601 et seq., requires agencies to
consider the impact of proposed rules on
small entities. It is not anticipated that
these proposed rules would impose any
new burden on small entities.
Accordingly, the Chairman, on behalf of
the Commission, hereby certifies
pursuant to 5 U.S.C. 605(b) that the rule
proposed herein, if promulgated, would
not have a significant economic impact
on a substantial number of small
entities. The Commission further finds
that the proposed rule does not qualify
as a “major rule" under Executive Order
No. 12291 since it will not have an
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annual effect on the economy of $100
million or more.

List of Subjects in 17 CFR Part 146

Privacy Act.

For the reasons set out in the
preambile, it is proposed to amend part
146 of Chapter 1 of title 17 of the Code of
Federal Regulations as follows:

PART 146— RECORDS MAINTAINED
ON INDIVIDUALS

1. The authority citation for part 146
continues to read as follows:

Authority: Public Law 93-579, 88 Stat 1896
(5U.S.C. 552a); sec. 101(a), Pub. L. 93-463,88
Stat. 1389 (7 U.S.C. 4a(j)).

2. Section 146.13 would be added as
follows:

§146.13

(a) Pursuant to section (j) of the
Privacy Act of 1974, the Commission has
deemed it necessary to adopt the
following exemptions to specified
provisions of the Privacy Act:

(1) Pursuant to, and limited by 5
U.S.C. 552a(j)(2), the system of records
maintained by the Office of the
Inspector General of the Commission
that contains the investigative files shall
be exempted from the provisions of 5
U.S.C. 552a (except subsections (b), (c)
(1) and (2), (e)(4) (A) through (F), (e) (6),
(7, (9), (10), and (11), and (i)) and from
17 CFR 146.3,146.4,146.5,146.6 (b), (d),
and (e), 146.7 (a), (c) and (d), 146.8,146,9,
146.10,146.11(a) (7), (8) and (9), insofar
as the system contains information
pertaining to criminal law enforcement
investigations.

(b) Pursuant to section (k) of the
Privacy Act of 1974, the Commission has
deemed it necessary to adopt the
following exemptions to specified
provisions of the Privacy Act:

(1) Pursuant to, and limited by 5
U.S.C. 552a(k)(2), the system of records
maintained by the Office of the
Inspector General of the Commission
that contains the investigative files shall
be exempted from 5 U.S.C. 552a(c)(3),
(d). (e)(1), (e)(4) (G), (H), and (1), and (f)
and from 17 CFR 146.3,146.4,146.5,
146.6(d), 146.7(a), 146.8,146.9,146.11(a)
(7), (8) and (9), insofar as it contains
investigatory materials compiled for law
enforcement purposes.

Issued in Washington, DC, on July 10,1991
by the Commission.

Jean A. Webb,

Secretary ofthe Commission.

[FR Doc. 91-16848 Filed 7-15-91; 8:45 am]
BILLING CODE 6351-01-M

Inspector General exemptions.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 864

[Docket No. 85N-0280]

Automated Differential Cell Counter;
Withdrawal of Proposed Rule

agency: Food and Drug Administration,
HHS.

action: Proposed rule; withdrawal.

summary: The Food and Drug
Administration (FDA) is withdrawing its
proposed rule that would have required
the filing of a premarket approval
application or a notice of completion of
a product development protocol for the
automated differential cell counter
(ADCC). FDA issued a final rule
classifying from class Ill (premarket
approval) into class Il (performance
standards) the ADCC when intended to
flag or identify specimens containing
abnormal blood cells.

The reclassification was based on
new information regarding the device
contained in a reclassification petition
submitted by the Health Industry
Manufacturers Association (HIMA).
ADCC devices intended for other uses,
including to count or classify abnormal
cells of the blood continue to remain in
class Ill.

EFFECTIVE DATE: July 16, 1991.

FOR FURTHER INFORMATION CONTACT:
Joseph M. Sheehan, Center for Devices
and Radiological Health (HFZ-84), Food
and Drug Administration, 5600 Fishers
Lane, Rockville, MD 20857, 301-143-
4874.

SUPPLEMENTARY INFORMATION: In the
Federal Register of November 20,1985
(50 FR 48058), FDA issued a proposed
rule to establish the effective date of the
requirement for premarket approval for
the marketed preamendments generic
type of ADCC device. (See 21 CFR
864.3(a).) Further, EDA announced an
opportunity for interested persons to
request the agency to change the
classification of the device based on
new information.

On November 27,1985, HIMA
submitted to FDA under section 515(b)
of the Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 360e(b)) a
petition to reclassify the generic type of
ADCC device, from class Il into class Il
Consistent with the act and the
regulations, FDA referred the petition to
the Hematology and Pathology Devices
Panel (the Panel) for its recommendation
on the change in classification requested
by the petitioner. Subsequently, during
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an open meeting of the Panel on April 24
1986, the Panel recommended that the
ADCC be reclassified from class Il into
class Il. The Panel based its
recommendation on the belief that the
controls of class Il are sufficient to
provide reasonable assurance of the
safety and effectiveness of the ADCC.
Accordingly, in the Federal Register of
December 15,1986 (51 FR 44924), FDA
announced its intent to initiate a
proceeding to reclassify the ADCC from
class Il into class II.

Thereafter, in the Federal Register of
April 5,1989 (54 FR 13698), in a
refinement of the Panel’s
recommendation, FDA published a
proposed rule to reclassify from class 1l
into class Il the ADCC intended to flag
or identify specimens containing
abnormal blood cells and continue the
class Il classification of the ADCC
intended for other uses. Interested
persons were given until June 5,1989, to
submit comments. FDA received one
comment which agreed with the
proposed reclassification.

In the Federal Register of June 8,1990
(55 FR 23510), FDA issued a final rule
reclassifying from class Ill into class Il
the ADCC intended to flag or identify
specimens containing abnormal blood
cells. FDA also announced that the
agency no longer believes that it should
give a high priority to establishing an
effective date of the requirement for
premarket approval for the ADCC
intended for uses other than to flag or
identify specimens containing abnormal
blood cells. (See FDA'’s notice published
onJanuary 6,1989 (54 FR 550),
announcing the agency’s priorities for
initiative proceedings to require
premarket approval for 31 devices.) FDA
believes that no ADCC devices intended
for class Ill uses are currently in
commercial distribution.

Therefore, under the Federal Food.
Drug, and Cosmetic Act (sections 513,
701(a) (21 U.S.C 360c, 371(a)) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.10), the
proposed rule establishing the effective
date of the requirement for premarket
approval for marketed preamendments
ADCC devices which published in the
Federal Register on November 20,1985
(50 FR 48058) is withdrawn.

Dated: July 10,1991.
Ronald G. Chesemore,
Associate Commissionerfor Regulatory
Affairs.
[FR Doc. 91-16923 Filed 7-15-91; 8:45 am]
BILUNG CODE 4160-01-M
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FEDERAL EMERGENCY
MANAGEMENT AGENCY

Federal Insurance Administration

44 CFR Part 67
[Docket No. FEMA-7026]

Proposed Flood Elevation
Determinations

agency: Federal Emergency
Management Agency.

action: Proposed rule.

summary: Technical information or
comments are solicited on the proposed
base (100-year) flood elevations and
proposed base flood elevation
modifications listed below for selected
locations in the nation. These base (100-
year) flood elevations are the basis for
the floodplain management measures
that the community is required to either
adopt or show evidence of being already
in effectin order to qualify or remain
gualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The period for comment will be
ninety (90) days following the second
publication of this proposed rule in a
newspaper of local circulation in the
community.

addresses: See table below.

FOR FURTHER INFORMATION CONTACT:
William R. Locke, Chief, Risk Studies
Division, Federal Insurance
Administration, Federal Emergency
Management Agency, Washington, DC
20472 (202) 646-2754.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the proposed
determinations of base (100-year) flood
elevations and modified base flood
elevations for selected locations in the
nation, in accordance with Section 110
of the Flood Disaster Protection Act of
1973 (Pub. L. 93-234), 87 Stat. 980, which
added Section 1363 to the National
Flood Insurance Act of 1968 (Title XIII of
the Housing and Urban Development
Act of 1968 (Pub. L 90-448)), 42 U.S.C.
4001-4128, and 44 CFR 67.4(a).

These elevations, together with the
floodplain management measures
required by § 60.3 of the program
regulations, are the minimum that are
required. They should not be construed
to mean the community must change
any existing ordinances that are more
stringent in their floodplain management
requirements. The community may at
any time enact stricter requirements on
its own, or pursuant to policies
established by other Federal, State, or
regional entities. These proposed
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elevations will also be used to calculate
the appropriate flood insurance
premium rates for new buildings and
their contents and for the second layer
of insurance on existing buildings and
their contents.

Pursuant to the provisions of 5 U.S.C.
605(b), the Administrator, to whom
authority has been delegated by the
Director, Federal Emergency
Management Agency, hereby certifies
that the proposed flood elevation
determinations, if promulgated, will not
have a significant economic impact on a
substantial number of small entities. A
flood elevation determination under
Section 1363 forms the basis for new
local ordinances, which, if adopted by a
local community, will govern future
construction within the floodplain area.
The elevation determinations, however,
impose no restriction unless and until
the local community voluntarily adopts
floodplain ordinances in accord with
these elevations. Even if ordinances are
adopted in compliance with Federal
standards, the elevations prescribe how
high to build in the floodplain and do
not prohibit development. Thus, this
action only forms the basis for future
local actions. It imposes no new
requirement; of itself it has no economic
impact.

List of Subjects in 44 CFR Part 67
Flood insurance, Floodplains.

PART 67— [AMENDED]

The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.*
Reorganization Plan No. 3 of 1978, E .0.12127.

The proposed base (100-year) flood
elevations for selected locations are:

Proposed Base (100-year) Flood
Elevations

# Depth
in feet
above
ground.

Source of flooding and location: Eleva-

NEW JERSEY

Edgewater Park (Township) Burlington County
Delaware Riven
*11
*11
Maps available for Inspection at the City Halt,
400 Deianco Road, Edgewater Park, New
Jersey.
Send comments to The Honorable Vincent R.
Farras, Mayor of the Township of Edgewater
Park, Burlington County, 400 Deianco Road,
Edgewater Park, New Jersey 08010.

Tabernacle (Township) Burlington County
Friendship Creek:
Approximately 50 feet downstream of down-
stream corporate limits...........cccocoevvviencniiniiennnns *53
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Proposed Base (100-year) Flood
Elevations—Continued

#Depth
in feet
abovg
: : round.
Source of flooding and location gI_EIeva»
tion in
feet
(NGVD)
At confluence of Bread and Cheese Run *67
Bread and Cheese Run-
At confluence with Friendship Creek . *67
Just downstream of Red Lion Road_____ *88
Maps available for Inspection at the Township
Building, Tabernacle, New Jersey.
Send comments to Ms. Lorraine Schmierer, Chief
Financial Officer for the Township of Taberna-
cle, Burlington County, 163 Carranza Road,
Tabernacle, New Jersey 06088.
OKLAHOMA
Bethel Acres (Town), Pottawatomie County
Squirrel Creek:
Approximately 0.7 mile upstream of 13th Street..  *1,006
Approximately 1,500 feet upstream of Waco
Road.__ ... *1,032
North Canadian River (Lower Reach):
Approximately .4 mile northwest of intersection
of US. Routes 270 ft 177 and Hardesty
Road *997
At northeastern corporate limit.... z +1,000
Shallow Flooding Area: West of intersection of
Hardesty Road ft 13th Street #1
Maps available for Inspection at the City Had,
Bethel Road, Bethel Acres, Oklahoma.
Send comments to The Honorable Alfred Par-
sons, Mayor of the Town of Bethel Acres,
Pottawatomie County, P.O. Box 1906, Bethel
Acres, Oklahoma 74802.
Pink (Town) Pottawatomie County
Little Riven
Approximately 1 mile downstream of confluence
with Pecan Creek L *960
Approximately .42 mile upstream of confluence
with Spring Creek__.... *970
Pecan Creek:
At confluence with Little River...., *966
Approximately 1.8 miles upstrearfi of confluence
of Buttfrog Creek__.......... . *988
Bulifrog Creek:
At confluence with Pecan Creek.:.......... ccccvuinee *969
Approximately 3.7 miles upstream of confluence
with PecanCreek____ . ... '1,039
Maps available for Inspection at the Town Hall
Ok Road, 1 mile south of Highway 9, Pink,
Oklahoma, by contacting the Town Clerk for
appointment at (405) 598-3815.
Send comments to The Honorable Eugenia
Sowder, Mayor of the Town of Pink, Pottawato-
mie County, Route 3, Box 202, Tecumseh,
Oklahoma 74873.
Pottawatomie County (Unincorporated Areas)
North Canadian River (Upper Reach):
Approximately 4.2 miles downstream of the
confluence of Wynrtewood Creek '1,044
Approximately 1.8 miles upstream of State
Route 102 ’1,063
North Canadian River (Lower Reach):
Approximately .5 mile downstream of State
Route 3 et e s *978
Approximately 1.400 feet upstream of West
Highland Street___i o '1,003
Tributary No. 2 to North Canadian Riven
Approximately .6 mile upstream of confluence with
North Canadian River___........... ’1,005
Approximately 325 feet upstream of the MISSOU-
ri-Kansas-Texas Railroad____ T.017
Little Riven
Approximately 3.6 miles upstream of State
Highway 102 Bridge *960
Approximately 4.3 miles upstream of State
Highway 102 Bridge...._ ... *964
Rock Creek:
Approximately 1,450 feet upstream of conflu-
ence with North Canadian River------ ------------- *943
Approximately 1,750 feet upstream of conflu-
ence of Tributary No. 2 to Rock Creek....... — *960
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Proposed Base (100-year) Flood
Elevations—Continued

Proposed Base (100-year) Flood
Elevations—Continued
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Proposed Base (100-year) Flood
Elevations—Continued

# Depth # Depth #Depth
in feet in feet in feet
above above above

Source of flooding and location %rl%i?g-' Source of flooding and location %rloel'\"/’]g-' Source of flooding and location %rl(:{'g_‘
tion in tion in tion in
feet feet feet

(NGVD) (NGVD) (NGVD)

Tributary No. 2 to Rock Creek: Approximately 1.25 miles upstream of conflu- *200
At confluence with Rock Creek. *958 ence of Bullfrog CreeK..........ccccovvvninniiniiciicine, *981 *210
At Interstate Route 40 *973 Shallow Flooding Area: West of intersection of *217

Tributary No. 3 to Rock Creek: U.S. Routes 270 & 177 and Hardesty Road.... #1 Maps available for Inspection at the County
At Confluence with Tributary No. 2 to Rock 065 Maps available for Inspection at the County Courthouse, Barnwell, South Carolina.

* Courthouse, Shawnee, Oklahoma. :
: ' ' Send comments to The Honorable Pe Rhine-
Apé)gﬁ)t(émzlaéelyzooo feet upstream of Interstate 972 Send comments to Mr. Buck Day, Chairman of hart County Administrator, Bamwegi?y@umy,

Squirrel Creek: the Pottawatomie County Commissioners, 325 Count_y Administration Building, Barnwell, South

Approximately 60 feet downstream of Hardesty N. Broadway, Shawnee, Oklahoma 74801. Carolina 29812.
Road (extreme crossing)____ _ *987
Approximately .5 mile downstream of Waco SOUTH CAROLINA .
Pecan Creek: *1,024 Barnwell County (Unincorporated Areas) The proposed mOdIfIEd base (100'
Approximately 1,700 feet upstream of conflu- Jordan Branch: . year)'flood elevations for selected
ence with Little River__ ..__ *066 Just upstream of Galilee Road...........ccccocovvvnirinnnns *199 locations are:
Proposed Modified Base (100-year) Flood Elevations
#Dept in feet above
. ) ) ground *Elevation in feet
State City/town/county Source of flooding Location NGVD)
»ing Modified
Louisiana SL Landry Parish, Bayou Courtableau Approximately 0.7 mile downstream of Missou- None *23
Unincorporated Areas. ri-Pacific Railroad.
At Town of Port Barre corporate limits... ......... None *26
West Atchafalaya Floodway At confluence of Bayou Courtableau None *25
At upstream Parish boundary___ None *35
Bayou Portage.................. At downstream Parish boundary .................. FS) None *20
Approximately 10.6 miles upstream of State None *2
Route 741.
Maps available for inspection at the Courthouse Building, Court Street and Landry Street, Opelousas, Louisiana.
Send comments to Mr. Al Bilim, President of the St Landry Parish Police Jury, P.O. Box 551, Opelousas, Louisiana 70571-0551.
Oklahoma..........c.oeee... Sallisaw, City, Sequoyah *490
County.
) i At County Road.................. e .. None *539
Little Sallisaw Creek.......... . Just downstream of Kansas City Southemn Rail- *490 *488
road.
Just downstream of U.S. Route 64 (Cherokee *495 *492
Avenue).
Hog Creek Just upstream of Interstate Route 4 N ..o, *404 *492
Approximately 0.9 mile downstream of U.S. 521 *522
Route 59.
Maps available for inspection at the City Engineer’s Office, 111 N. Elm Street, Sallisaw, Oklahoma.

Send comments to The Honorable George Glenn, Mayor of the City of Sallisaw, Sequoyah County, P.O. Box C, Sallisaw, Oklahoma 74955.
Pennsylvania.................. Dreher, Townshio Wayne' Approximately 100 feet downstream of the *1,302 *1,301
County. conﬂltxence of East Branch Wallenpaupack

Creek.
Approximately 425 feet downstream of Pine *1,460 *1,459
Grove Road.
Maps available for inspection at the Township Building, Route 191, Newfoundland, Pennsyivania.
Send comments to Mr. Ron Altemier, President of the Township of Dreher Council, Wayne County, P.O. Box 177, Newfoundland, Pennsylvania 18455.

Pennsylvania................. Girardville, Borough Mahanoy Creek........... ........ eVl *939

Schuylkill County.
At confluence of Shenandoah Creek.............. *962 *961
Shenandoah Creek............... At confluence with Mahanoy Creek................ *062 *%61
Approximately 980 feet upstream from conflu- *067 *066

ence with Mahanoy Creek.
Maps available for inspection at die Borough Hall, 4th and B Streets, Girardville, Pennsyivania.

~comm ents to Mr. Joseph Wayne, President of the Girardville Borough Council, Schuylkill County, Borough Hall, 4th and B Streets, Girardville, Pennsylvania
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Issued: July 9,1991.
C. M. “Bud” Schauerte,
Administrator, Federal Insurance
Administration.
[FR Doc. 91-16870 Filed 7-15-91; 8:45 am]
BILLING CODE 6718-03-M

Federal Insurance Administration
44 CFR Part 67

[Docket No. FEMA-7027]

Proposed Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency.

action: Proposed rule.

summary: Technical information or
comments are solicited on the proposed
modified base (100-year) flood
elevations listed below for selected
locations in the nation. The base (100-
year) flood elevations are the basis for
the floodplain management measures
that the community is required to either
adopt or show evidence of being already
in effect in order to qualify or to remain
gualified for participation in the
National Flood Insurance Program.

dates: The period for comment will be
ninety (90) days following the second
publication of the proposed rule in a
newspaper of local circulation in each
community.

State City/Town/County

ANZONA... .ueneeeeeiieeens Town of Marafia, Pima

County.

Federal Register / Vol.

ADDRESSES: See table below.

FOR FURTHER INFORMATION CONTACT:
Mr. William R. Locke, Chief, Risk
Studies Division, Federal Insurance
Administration, Federal Emergency
Management Agency, Washington, DC
20472. (202) 646-2754.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management
Agency gives notice of the proposed
déterminations of modified base flood
elevations for selected locations in the
nation, in accordance with section 110
of the Flood Disaster Protection Act of
1973 (Title XIII of the Housing and
Urban Development Act of 1968, (Pub. L.
90-448)), 42 U.S.C. 4001-4128, and 44
CFR part 67.4(a).

These elevations, together with the
floodplain management measures
required by § 60.3 of the program
regulations, are the minimum that are
required. They should not be construed
to mean that the community must
change any existing ordinances that are
more stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements on its own, or
pursuant to policies established by other
Federal, State or regional entities. These
proposed modified elevations will also
be used to calculate the appropriate
flood insurance premium rates for new
buildings and their contents and for the
second layer of insurance coverage on
existing buildings and their contents.

Proposed Modified Base Flood Elevations'

56, No. 136 / Tuesday, July 16, 1991 / Proposed Rules

Pursuant to the provisions of 5 U.S.C.
605 (b), the Administrator, to whom
authority has been delegated by the
Director, Federal Emergency
management Agency, hereby certifies
that the proposed modified flood
elevation determinations, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities. A flood
elevation determination under Section
1363 forms the basis for new local
ordinances, which, if adopted by a local
community, will govern future
construction within the floodplain area.
The local community voluntarily adopts
floodplain ordinances in accord with
these elevations. Even if ordinances are
adopted in compliance with minimum
Federal standards, the elevations
prescribe how high to build in the
floodplain and do not proscribe
development. Thus, this action only
forms the basis for future local actions.
It imposes no new requirement; of itself
has no economic impact.

List of Subjects in 44 CFR Part 67
Flood insurance, Floodplains.

PART 67— [AMENDED]
1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.,
Reorganization Plan No. 3 of 1978, E .0.12127.

The proposed modified base flood
elevations for selected locations are:

# Depth in feet above
ground * Elevation in feet
(NGVD)

Flooding Source Location
Existing Modified
None *1,929
Marana Road
At Trico-Mararta Road.... J.......cce covveveeennnne None *1,937
Approximately 7,400 feet upstream of Trico- None *1,957
Marana Road (At Marana Corporate Limits).
Just upstream of Sanders Road..... ,,............. *1,974 *1,981
Approximately 200 feet downstream of San *1,995 *1,995
Dario Road.
Approximately 4,400 feet downstream of Avra *2,052 *2,064
Valley Road.
Approxmately 5,500 feet upstream of Avra *2,081 *2,083
Valley Road.
Appro><|mate|y 150 feet upstream of Cortaro *2,148 *2,143
Appro><|mate|y 4,000 feet upstream of Ina *2,181 *2,178
Coalescent  Alluvial ~ Fan
Areas:.
Coehie Canyon East, Coehie Approximately 1,000 feet southwest of the None #l
Canyon West, or Unnamed  northeast comer of Section 25, Township 11
Canyon. South, Range 11 East
Coehie Canyon East, Coehie Approximately 2,000 feet north and 100 feet None n
Canyon West, Unnamed west of the southeast comer of Section 25,
Canyon, or Wild Burro  Township 11 South, Radge 11 East
Canyon.
Coehie Canyon East Un- Approximately 2,000 feet northeast of the inter- None n

named Canyon, Wild Burro
Canyon, or Ruelas Canyon.

section of Tangerine Road and Frontage
Road.
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Proposed Modified Base Flood Elevations—Continued

# Depth in feet above
. ) . ground * Elevation in feet
State City/Town/County Flooding Source Location

Existing Modified

Maps are available for review at Town Hall, 13251 North Lon Adams Road, Marana, Arizona
Send comments to The Honorable Ora Ham, Mayor, Town of Marana, Town Hall, 13251 North Lon Adams Road, Marana, Arizona 85653.

California..................... City of Portola, Plumas Middle Fork feather River...... Approximately 0.5 mile downstream of Gulling None *4,834
County. Street
At Gulling Street......... *4,837
Apgroxmately 0.68 mile upstream of Gulling *4,845
treet

Maps are available for review at City Hall, 47 Third A\renue, Portola, California.
Send comments to The honorable Joe Moctezuma, kAayor, City of Portola, City Halt, 47 Third Avenue, Portola, California 96122.

Oklahoma................... . Shawnee, City, Squirrel CreekK..........coeveunnes At confluence with North Canadian River *990 *987
Pottawatomie County.
App(r)c:smately 1.4 miles downstream of Coker None *1,007
North Canadian River (Lower Approximately 100 feet downstream of Missou- *083 *982
Reach). ri-Kansas-Texas Railroad.
Approximately 200 feet downstream of West *1,000 *1,002
Highland Street
Tributary No. 1 to North Ca- At confluence with North Canadian River......... *990 *987
nadian River.
Approximately 1,650 feet upstream of conflu- *990 *089
ence with North Canadian River.
Rock Creek..........ccceeunnnnne Approximately 1,750 feet upstream of confiu- None *060
ence of Tributary No. 2 to Rock Creek.
Approximately .5 mile upstream of confluence None *977
of Tributary No. 1 to Rock Creek.
Tributary No. 1to Rock Creek.. At confluence with Rock Creek..................... None *973
Approximately 100 feet upstream of West 45th *1,015 *1.016
Street
Tributary No. 2 to Rock Creek.. Approximately 1,900 feet downstream of Inter- None *067
state Route 40.
Approximately 1,000 feet upstream of Inter- *973 *976
State Route 40.
Tributary No. 3 to Rock Creek.. At Interstate Route 40.............uuvvvvvevieniennnnns *063 *971
Approximately 0.9 mile upstream of 45th Street.. None *1,008
Tributalr(y No. 3 to Squirrel At confluence with Squirrel Creek.................. None *1,004
Creek.
At 13th Street......ooovveieeeeeeeeeee e, None *1.004
Shallow Hooding Area.......... North of 13th Street crossing of Squirrel Creek... None #1

Maps available for inspection at the City Hall, Sth & Broadway, Shawnee, Oklahoma
Send comments to The Honorable Pierre F. Taron, Mayor of the City of Shawnee, Pottawatomie County, P.O. Box 1448, Shawnee, Oklahoma 74802-1448.

Oklahoma..... ,,.cccceeennnn. Tecumseh, City, Tr|butary No. 3 to Squirrel None *1.004
Pottawatomie County. Creek.

Approximately .6 mile upstream of confluence *1,003 *1,004

with Squirrel Creek.
Squirrel Creek........ccovvuunens Approximately 575 feet downstream of U.S. None *1,001

Routes 177 & 270.
Apsproximately 1,600 feet upstream of 13th None *1,005

treet.

Maps available for ins|>ection at the City Hall, 114 N. Broadway, Tecumseh, Oklahoma.
Send comments to "he Honorable Bill Cole, Mayor of the City of Tecumseh, Pottawatomie County, 114 BN. Broadway, Tecumseh, Oklahoma 74873.

Texas ___ Adington, City, Tarrant Rush Creek............ Approximately 150 feet west of Loch Chalet None *491
County. Court

Hurricane Creek.................. At confluence with West Fork Trinity River....... None *474
Approximately 100 feet downstream of Missou- None *479

ri-Kansas-Texas Railroad.
walnut Creek..........ooeeeeennnn. At Holland-Watson-Britton Road.................... None *5A4
Approximately 2,700 feet downstream of Hoi- None *539

land-Watson-Britton Road.
Johnson Creek.................... Apﬁprlc()jximz;tgly 800 feet downstream of May- *639 *638

eld Ro:
Appor%)élmately 70 feet upstream of High Point *656 *657
North Fork Fish Creek.......... At Arlington Britton Road ,,,,.cex evvunn oee None *566
Approximately 100 feet downstream of South *618 *615
Collins Street
Village CreekK............cevvveee. Approgmately 20 feet upstream of Randol Mill *485 *486
Roa

Approximately 500 feet upstream of Randol *487 *486

Mill Road.
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Proposed Modified Base Flood Elevations— Continued

State City/Town/County Flooding Source Location
stream FC-1......cocooiins Approximately 250 feet downstream of New
York Avenue.
Approxmately 1.0 mile upstream of New York
Avenue
stream BBl Approximately 0.80 mile_ upstream of die con-
fluence with Bowman Branch.

Approximately 0.85 mile upstream of the con-
fluence with Bowman Branch.
Rush Craek.....coeis Approxmately 2,200 feet downstream of Green
Oaks Boulevard.
Approximately 1,100 feet downstream of Green
Oaks Boulevard.

Maps available for inspection at the City Hall, 101 West Abram Street, Arlington, Texas.

Send comments to The Honorable Richard Greene, Mayor of the City of Arlington, Tarrant County, P.O. Box 231, Arington, Texas 76004-0231.

TEXAS. v Bedford, City, Tarrant Approximately 175 feet upstream of confluence
County. with Sulphur Branch.
Apgjcq»(lmately 50 feet downstream of Circle
e.

Maps available for inspection at the City Hall, 2000 Forest Ridge, Bedford, Texas.

Send comments to The Honorable Don Dodson, Mayor of the City of Bedford, Tarrant County, P.O. Box 157, Bedford, Texas 76095-0157.

TEX8S...oveiis v e Benbrook, City, Tarrant Clear Fork Trinity River....... Approximately 0.47 mile upstream of South-
County. west Boulevard.
Approxmately 0.66 mile upstream of Interstate
Route 20.
Walnut Creek 2.........c.oev e Approximately 1,200 feet downstream of Union
Pacific Railroad.

Approximately 500 feet downstream of confiu-
ence of Boaz Creek.
BenbrokLake_____ For the entire shoreline within the community
Willow Bend Creek Approximately 240 feet downstream of
Meadow Side Drive.
At upstream side of Chapin Road.......... e

Maps available for inspection at the Department of Community Development, 911 Wmscott Road, Benbrook, Texas.

Send comments to The Honorable Jerry Dunn, Mayor of the City of Benbrook. Tarrant County, P.O. Box 26569, Benbrook, Texas 76126.

TEXAS.cvvenveiir e Blue Mound, City, Tarrant  Little FnssH Creek
County.
At upstream corporate fimits

- - —“w win nTenus<( U bavwil LY 1vAalb

# Depth

Existing

Send comments to The Honorable A.R. Perkins, Mayor of the City of Blue Mound, Tarrant County, 1600 Be« Avenue, Blue Mound, Texas 76131.

Texas Dalworthington Gardens,  Rush Creek Approximately 450 feet downstream of Indian
City, Tarrant County. Trail.
At upstream corporate limits
Ryan's Branch 2 At confluence with Rush Creek
Approximately 480 feet upstream of confluence
wnh Rush Creek.

Maps available for inspection at the City HaH, 2600 Roosevelt Drive, Arlington, Texas.

LS C Edgediff VHlage, Town, Edgecliff Branch .
Tarrant County. son Topeka and Santa Fe Railway.
Approximately 60 feet upstream of Atchison
Topeka and Santa Fe Railway.
Stream EB-1 Ap}groﬁmately 600 feet downstream of Crowley
oad.

Appcr)g)éimately 400 feet upstream of Crowley
Road.

Maps available for inspection at the City HaH, 1605 Edgediff Road, Edgecliff Village, Texas.

in feet above
ground * Elevation in feet
Modified
*556 *B557
*585 *584
None *600
None 602
*579 *580
*581 *532
*519 *520
*552 *551
*609 *610
*613 *614
None *649
*663 *662
None *715
*639 *638
None *716
*652 *6b1
*666 *665
*542 *A1
*560 *556
*545 *546
*545 *546
*705 *706
*709 *710
None *700
None *708

Send %%mments to The Honorable Bob Wershey, Mayor of the Town of Edgecliff Village, Tarrant County, City Hall, 1605 Edgecliff Road, Edgecliff Village, Texas

Texas............ -« w Euless, City, Tarrant West Branch Hurricane Creek.. Approximately 400 feet upstream of confluence
County. with Hurricane Creek.
Apgroxmately 1,700 feet upstream of West

Hurricane Creek................... At lebets Drive I
At upstream corporate limits

None
None

*B537
*537



Federal Register / Vol. 56, No. 136 / Tuesday, July 16, 1991 / Proposed Rules
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# Depth in feet above
ground * Elevation in feet

State City/Town/County Flooding Source Location
Existing
Maps available for inspection at the City Hall, 201 N. Ector Drive, Euless, Texas.
Send comments to The Honorable Harold Samuels, Mayor of the City of Euless, Tarrant County, 201 N. Ector Drive, Euless, Texas 76039.
Everman, City, Tarrant Chambers CreekK.................. Approximately 0.6 mile downstream of down- *608
County. stream crossing of Enon Avenue.
Approximately 1,780 feet downstream of the *613
downstream crossing of Enon Avenue.
Maps available for inspection at the City Hall, 212 North Race, Everman, Texas.
Send comments to The Honorable Joe Sample, Mayor of the City of Everman, Tarrant County, 212 North Race, Everman, Texas 76140.
Forest Hill, City, Tarrant ~ South Creek............cccccu. veee Approximately 2,000 feet upstream of the con- *578
County. fluence with Village Creek.
Approximately 200 feet downstream of Stone- *635
wall Drive.
North Fork of South Creek..... At confluence with South Creek..................... *618
Approximately 80 feet upstream of Wichita *650
Street
North Branch of North Fork of At confluence with North Fork of South Creek.... *638
South Creek. Approximately 90 feet upstream of Wichita *650
Street
North Branch of North Fork of = At confluence with North Fork of South Creek.... None
South Creek Split Flow. At divergence from North Branch of North Fork None
of South Creek.

Maps available for inspection at the City Hall, 6800 Forest Hill Drive, Forest Hill, Texas.

Send comments to The Honorable Donald Walker, Mayor of the City of Forrest Hill, Tarrant County, 6800 Forest Hill Drive, Forest Hill, Texas 76140.

Fort Worth, City, Tarrant ~ West Fork Cement Creek....... Approximately 0.5 mile downstream of Long-
County. horn Road.
At Longhorm Road.............cooeeeiiiiiiiiiiinnnnnn.
Stream MSC-1A........cceeeeeeee At downstream side of Bankhead Highway.......
Approximately 425 feet upstream of Chamita
Lane.
South Marys Creek............... Approximately 2,450 feet upstream of Diamond
Bar Trail.
Approximately 1,025 feet upstream of Lost
Creek Boulevard.
North Fork Chambers Creek... Approximately 200 feet upstream of Wichita

Street.
Approximately 1,825 feet upstream of Oak
Grove Road.
Farmers Branch.................. At downstream corporate limits.....................

At the intersection of the westernmost runway
on Carswell Air Force Base and the southem
corporate limits.

Stream SC-7...ooeeveeeeeeeeen. Upstream side of McCart Avenue Bridge..........

Approximately 280 feet upstream of Risinger
Road

Stream SC-7A..........ovvvvunenes At confluence with Stream SC-7...................
At Columbus Trail..........eeeeeeeieiiiiiiiiiieee e

Sump No. 14AW........cccceunnnnee At intersection of Shamrock Avenue and Foch
Street.

Sump No. 15W.......ceeeeeeennee At intersection of Rupert Street and Shamrock
Avenue.

Sump No. 16W.........cevveenenee Approximately 600 feet northeast of intersec-
tion of State Route 199 and SL Louis South-
western Railroad.

Sump No. 25C.......cccevvvnennnn. Aproximately 400 feet north of intersection of
Wo%dnard Avenue and White Settlement
Road.

Big Bear Creek...........c.cc..ee Approximately 280 feet downstream of the
County boundary.

Apggximately 850 feet upstream of the County
ndary.

Sycamore CreeK.................. Approximately 450 feet upstream of Union Pa-
cific Railroad.

Approximately 1,650 feet upstream of Oak
Grove Road.
Stream VC-4.......coovvevvennne. At the downstream corporate limits................
At the upstream corporate limits....................
Little Fossil Creek................ Approximately 200 feet downstream of the up-

stream corporate limits.

At the upstream corporate limits....................

Live Oak Cree™.......cceveeennne Approximately 0.5 mile downstream of the up-
stream corporate limits.

None
None
None
None
None
*772
*656
None
None
None
None
None
None
None
None
None

None

None

None

None

None
None
*661

None

Modified

*614

*579

*652

*651
*624

*718
*754
*741

478

*484

*620

613
*614

661
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City/Town/County

Flooding Source

Whites Branch
Stream WB-1........... e

Stream VC(A)-1
South Fork Chambers Creek

Village Creek....................

Stream WF-11
South Creek

Edgecliff Branch..................

Little Fossil Creek................
Stream HEN-1............ccoeeeee
Henrietta CreekK..........ccceee..
Old Buffalo Creek................
Buffalo Creek..........c..cc......
West Fork Trinity River...... ...
Big Fossil Creek..................
Stream BFC-t.iiiiiiiinniiinnnns

Stream VC-4A ...ocevun v

>1

Lake Worth.......cccooeciiiiiiiniiinenns
West Fork Trinity on Carswell
AFB.

South Fork of North Branch
of Deer Creek.

Willow Bend Creek___;

Location

At the upstream corporate limits...... .........

At downstream corporate limits

Approximately 0.7 mile upstream of the confhi-
ence of Stream WB-1.

with Whites Branch.

Approximately 550 feet upstream of the confiu-
ence.

At the confluence with Village Creek

AtWIma Lane.......cccuueeeeeeieeeiiiiiieeeeeeeennnns

Approximately 500 feet downstream of Christo-
pher Street.

Approximately 1,000 feet upstream of Oak
Grove Road.

Road.
Appro>((jimate|y 50 feet upstream of Randol Mill
Road.

At North Service Road of Interstate 820.........

At South Service Road of Interstate 820.........

Approximately 1,360 feet downstream of con-
ftuence of EIm Branch.

Approximately 800 feet downstream of conflu-
ence of EIm Branch.

Approximately 0.88 mile upstream of County
Route 1064.

Approximately 2.2 mile upstream of County
Route 1064.

Approximately 550 feet upstream of Shoreview
Drive.

Approximately 1,950 feet upstream of confiu-
ence with Village Creek.

At the Fort Worth/Forest Hill corporate limits....

Approximately 1,900 feet upstream of Missouri-
Kansas-Texas Railroad.

Approximately 680 feet at downstream of con-
ftuence of Stream EB-1.

At confluence with Big Fossil Creek...............

Downstream side of Missouri-Kansas-Texas
Railroad.

At confluence with Henrietta Creek... .............

Approximately 1,350 feet upstream of confiu-
ence.

Approximately 350 feet downstream of Inter-
state Route 35W northbound.

At Harmon Road.............ccooeeiiiiiiiiin,

Approximately 100 feet downstream of Keller
Haslet Road.

Approximately 400 feet upstream of Interstate
Route 35W.

At mnfhianm with Henrietta creok.................

At Keller Haslet Road......................ooo e

Approximately 0.9 mile upstream of County
boundary.

At Great Southwest Railroad Spur..................

Approximately 600 feet downstream of conflu-
ence of Stream BFC-3.

At its confluence With Big Fossil Creek................

Approximately 50 feet downstream of North
Beach Street.

Approximately 280 feet upstream of Kenne-
dale-Newhope Road.

Approximately 560 feet upstream of Kenne-
dale-Newhope Road.

Within carswell Air Force Rase ...cccccooovvvvervencn.

Atl_ Fort Worth/Westworth Village corporate
imits.

Upstream side of Meandering Road...... .........

Approximately 100 feet downstream of the
downstream corporate limits.

Approximately 300 feet upstream of the up-
stream corporate limits.

At upstream side of Chapin Road

Rules

# Depth in feet above
ground * Elevation in feet
NGVD)

& _ . .
Existing
None
*583
*667
*649
651

None
None

*485
*485
*567
None

None

*670

None

*578

None

None

*578
None

None

None

None
None

None

None

Modified

*670
*584
*665
*650
652
*478
*478
*861
*634

*486

*614
*579

*664
*666
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# Depth in feet above

State City/Town/County Flooding Source Location
Existing
Approxmately 1,500 feet upstream of Chapin None
0ad.
Boyd Branch....................... Approxmately 1,300 feet downstream of Trinity 4%
Boulevard.
At upstream side of Pipeline Road-------------- *515
Strepm HR-1 s Approximately 165 feet upstream of the conflu- *565
ence with Howards Branch.
Approximately 100 feet upstream of North Bel- *606
laire Drive.
Clear Fork Trinity River......... Approximately 2,400 feet upstream of South- *610
west Boulevard.
Approximately 0.6 mile downstream of conflu- *612
ence of Stream CF-6.
Stream VC-2A.......coovvvennnnns Approximately 200 feet upstream of the confiu- *580
ence with Stream VC-2.
At a point approximately 120 feet upstream of *605

Martin Street (north).
Maps available for inspection at the Department of Transportation and Public Works, 1000 Throckmorton Steeet, Fort Worth, Texas.

Send comments to The Honorable Kay Granger, Mayor of the City of Fort Worth, Tarrant County, 1000 Throckmorton Street, Fort Worth, Texas 76102.

At the confluence with Lake Joe Pool............. None
Dallas, Tarrant, and
Ellis Counties.
Approximately 1.13 miles upstream of the con- None
fluence with Lake Joe Pool.
West Fork Trinity River.......... Approximately .9 mile upstream of Tarrant- *457
Dallas County boundary.
At the Great Southwest Railroad Spur............ *460
Entire shoreline within the community............. None
Bear CreeK.......... v oveeeeeeeee Approximately 550 feet upstream of Beltline *A47
Road.
Upstream corporate limit (at Rock Island Road).. *465
Bowman Branch................... Approximately 600 feet downstream of Ailing- None
ton Webb Britton Road.
At Arlington Webb Britton Road.................... None
Cottonwood Creek............... Approximately 50 feet upstream of the Dallas- *512
Tarrant County boundary.
Approximately 150 feet downstream of the up- *529
stream corporate limit.
South Fork of Cottonwood Approximately 800 feet downstream of the 44
Creek. Great Southwest Parkway.
Approximately 800 Feet upstream of the Great *553
Southwest Parkway.
Johnson CreekK.................... Approximately 100 feet upstream of Lower Tar- *450
rant Road.
At the upstream corporate limits.................. — *511
At the confluence with Johnson Creek............ *453
Approximately 1,230 feet upstream of West *500
Tarrant Road.

Maps available for inspection at the Department of Public Works, 317 College, Grant Prairie, Texas.

ground * Elevation in feet
NGVD,

Modified

*731
*497
*514

Send comments to The Honorable Duane McGuffey, Mayor of the City of Grand Prairie, Dallas, Tarrant, and Ellis Counties, P.O. Box 530011, Grand Prairie, Texas

75053-001
Grapevine, City Tarrant Wes Jones Branch Approximately 900 feet down-stream of Roan- *563
County. due Dove Drive.
At upstream corporate lImits................cc...... *563
Entire shoreline within the community....... *563
At Grapevine/Colleyville corporate limits None
Approximately 100 feet up-stream of the None
Grapevine/Colleyville Corporate limits.
Farris Branch............ccccee.... Approximately 0.4 mile down-stream of Dove None
Loop Road.
Approximately 700 feet up-stream of Wall None
Street.
At confluence with Farris Branch................... None
Approximately 1,150 feet upstream of Wall None
Street
Tributary BB-5.... ..ccevveeenee Approximately 100 feet upstream of Creek- None
wood Drive.
Approxmately 0.8 mile upstream of Creekwood None
Big Bear Creek..................... At domstream side of State Route 121 West *549

Frontage Road.

*564
*564
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# Deplh in feet above
State City/Town/County Flooding Source Location ground ﬁg\(%lon in feet
Existing Modified

Approximately 0.7 mile upstream of State *553 oY)
Route 121 West Frontage Road.

Send comments to the Honorable William D. Tate, Major of the City of Grapevine, Tarrant County, City Hall, .413 South Main, Grapevine, Texas 76051

TEXaS..ovniie s Haltom City, City Tarrant  Big Fossil Creek.. Downstream side of Missouri-Kansas-Texas *505 506
County. Railroad.
Approximately 250 feet downstream of up- *576 575
stream corporate limits.
Stream BFC-6. AtI Hatlstom City/North Richland Hills corporate *550 *519
imi
Apgroxmately 1,000 feet upstream of Diamond None 568
Tributary C. At confluence with Little Fossil Creek.... ..... *557 *5565
Approximately 400 feet upstream of St. Louis None 0
o Southwestern Railway.
M%%‘ﬁ* Creek  Diversion 4At confluence with Big Fossil Creek............. None *512
ApXroxmately 30 feet upstream of Broadway None *517
Little Fossil Creek......... . Approx|mate|y 1, 450 feet upstrearn of conflu- *504 *5p
ence with Big Fossil Creek.
. . ) At upstream corporate limits *55Q
Little Fossil Creek Split How..  Approximately 150 feet upstream of confluence None %
with Big Fossil Creek.
At divergence from Little Fossil Creek None *511
Mackey Creek................ At confluence with Big Fossil None *510
Approximately 175 feet downstream of Dre None *519
. been Drive.
Tributary B............c.cene. At confluence with Big Fossil Creek 51 *548
Approximately 1,500 feet upstream of Union None 63
. Pacific Railroad.
White Branch....... At confluence with Big Fossil *564 565
- ) At upstream corporate limits *581 577
Singing Hills Creek. At confluence with Big Fossil Creek *540 *5/8
Approximately 400 feet downstream of Inter- *5A4 */8
. state Route 820.
East Branch Tributary C.. At confluence with Tributary C *502 *500
Approximately 450 feet upstream of the conflu- *50Q 501
ence.
Stream BFC-7............ At confluence with Big Fossil Creek *535 *537
Approximately 380 feet upstream of confluence *535 *537

with Big Fossil Creek.
Maps available for inspection at the City Hall, 5024 Broadway Avenue, Haltom City, Texas.

Texas. Haslet, City, Tarrant Henrietta Creek...................

Courty. Appromaxely 1,000 feet upstream of Heritage *657 652
Approximately 750 feet downstream of confiu- 631 580

ence of Stream HEN-2.
Stream HEN-1............ . At confluence with Henrietta Crank *665 664
Approximately 1,350 feet upstream of conflu- *667 *666

ence.

Old Buffalo Creek............... Approximately 400 feet upstream of 135W...... *654 *647
At diversion from Buffalo Creek.................... *658 *656
Buffalo Creek..................... At Keller-Haslet Road... 657 552
Approxmate 250 feet upstream of diversion *658 *657

of Old Buffalo Creek.
Maps available for inspection at the City Hall. 105 Main Street, Haslet, Texas.
Send comments to The Honorable O.M. Cowart, Mayor of the City of Haslet, Tarrant County. P.0. Box 183, Haslet, Texas 76052.

TeXaSwiiees e Hurst City, Tarrant County, Calloway Branch................. Approximately 525 feet downstream of Arcadia *53 *533
treet
) At Hurst/Richlartd Hills corporate limits..... .... *549 *3
Shallow Flooding Area...... Near Valley View Branch downstream of State None #2
Route 121.
Walker Branch.................... At downstream Corporate limits.... *513 *512
Approximately 100 feet upstream of down- *514 *513
. stream corporate limits.
Mesquite Branch...... . . At confluence with Lorean Rrannh Non© 5P
At Precinct Line Road................... None 56

Lorean Branch..................... Aprgroxmately 450 feet downstream of State *586 *585
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# Depth in feet above
ground * Elevation in feet
NGVD)

State City/Town/County Flooding Source Location
Existing Modified
Approximately 950 feet upstream of confluence None *505
of Mesquite Branch.

Maps available for inspection at the City Hail, 1505 Precinct Line Road, Hurst, Texas.
Send comments to The Honorable Bill Souder, Mayor of the City of Hurst, Tarrant County, 1505 Precinct Line Road, Hurst, Texas 76054.

Kennedale, City, Tarrant ~ Kee Branch.................c...... At upstream side of Kennedale-Sublett Road.... None *639
County.
i Approximately 50 feet upstream of Swiney None *655
Hiett Road.

i,aps available for inspection at the City Hali, 209 North New Hope Road, Kennedale, Texas.
Send comments to The Honorable Steve Radakovich, Mayor of the City of Kennedale, Tarrant County, P.O. Box 268, Kennedale, Texas 76060.

Texas. Mansfield, City, Tarrant, ~ Steam BB-1...........ccceeeee... Downstream  corporate limits ~ (approximately None *602
Johnson, and Ellis .85 mile upstream of the confluence with
Counties. Bowman Branch).
Approximately 500 feet upstream of down- None *605

stream corporate limits (approximately .94
mile upstream of the confluence with

Bowman Branch).
Low Branch..............uueeeneen. Approximately 2,000 feet downstream of Hoi- *615 *538
land-Watson-Britton-Road.
At confluence with Lake Joe Pod.................. None *538
Lake Joe Pod..... ..cccevneen. Shoreline within the City of Mansfield............. None *538

Maps available for inspection at the Department of Zoning and Planning, City Hall, 1305 East Broad Street Mansfield, Texas.

Send comments to The Honorable Gary Dalton, Mayor of the City of Mansfield, Tarrant Johnson, and Ellis Counties, 1305 East Broad Street Mansfield, Texas
76063.

Texas. Upstream side of Broadway Avenue............... *513 *514
Tarrant County.
Downstream side of St. Louis Southwestern *539 A1
Railroad.
Mackey Creek Diversion At confluence with Big Fossil Creek............... *514 *515
North.
Approximately 70 feet upstream of Richland *516 *517
Plaza Drive.
Stream BFC-7.......uuvvuueennns Approximately 40 feet upstream of confluence *535 *537
with Big Fossil Creek.
Approximately 1,130 feet upstream of conflu- *536 *537
ence with Big Fossil Creek.
Stream WKB-1........ ........... Approximately 800 feet downstream of Cardi- *617 *616
nal Lane.
Approximately 500 feet upstream of Cardinal None *626
Lane.
At confluence With Calloway Branch........ ...... *603 *602
Approximately 50 feet upstream of the conflu- *603 *602
ence.
None *595
Upstream side of Precinct Line Road.............. None *596
Singing Hills Creek............... Approximately 1,200 feet downstream of Inter- Al *548
state Route 820.
Approximately 100 feet downstream of Inter- *547 *548
state Route 820.
Stream CB-2...... e cuveeeenns Approximately 720 feet downstream of High- *637 *636
tower Drive.
Approximately 290 feet upstream of Starnes None *680
Road.

Maps available fot inspection at the City Hall, 7301 NE. Loop 820, North Richland Hills, Texas.
Send comments to The Honorable Tommy Brown, Mayor of the City of North Richland Hills, Tarrant County, P.O. Box 820609, North Richland Hills, Texas 76182-
0609.

Texas. Richland Hills, City, Big Fossil Creek........ ........ Approximately 250 feet downstream of State *505 *506
Tarrant County. Route 121.
At downstream side of State Route 183.......... *509 *51
Stream 8FC-5 At confluence with Big Fossil Creek............... *506 *507
Approximately 180 feet upstream of Latham *532 *533
Drive.

Calloway Branch— .......... At Hurst/Richland Hills corporate limits.......... *549 *548
Approximately 550 feet upstream of Hurst/ 561 *550

Richland Hills corporate limits.
Little Fossil Creek Split How.. At confluence with Big Fossil Creek............... None *506

Approximately 150 feet upstream of confluence None *506
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Proposed Modified Base Flood Elevations—Continued

# Depth in feet above

State City/Town/County Flooding Source Location

ground * Elevation in feet
(NGVD)

Existing Modified

Maps available for inspection at the City Hall, 3200 Diana Drive, Richland Hills, Texas.
Send comments to The Honorable James Truitt, Mayor of the City of Richland Hills, Tarrant County, 3200 Diana Drive, Richland Hills, Texas 76118.

Texas. River Oaks, City, Tarrant ~ Stream WF-5...........cvvvveees Approximately 40 feet downstream of Long *586
GOurty. Avenue.

Approxmalely 40 feet upstream of Long *589
Avenue.

Maos available for inspection at the City Hail, 4900 River Oaks Boulevard, Fort Worth, Texas.

Send comments to The Honorable Thomas Holland, Mayor of the City of River Oaks, Tarrant County, 4900 River Oaks Boulevard, Fort Worth, Texas 76114.

TeXaS...ci i iiieiinens Saginaw, City, Tarrant Little Fossil Creek....... *669
County. Road.
Approximately 500 feet downstream of Atchi- *721
son Topeka and Santa Fe Railway.
Maps available for inspection at the City HaH, 333 W. McLaroy, Saginaw, Texas.

Send comments to The Honorable John Ed Keeter, Mayor of the City of Saginaw, Tarrant County, P.O. Drawer 79070, Saginaw, Texas 76179.

Texas.....cco.oeene. Southlake, City, Tarrant ~ Dove Creek...........cccoeeeneee. Approximately 80 feet upstream of Meadow- *563
County. mere Park Road.
Approximately 1,650 feet downstream of East *563
. ve Street.
Tributary BB-9.................. At Union Church Road................ None
Approximately 1,700 feet upstream of Union None
) Church Road.

Grapevine Lake................... Flooding affecting the community *563
West Jones Branch.............. At Roanoke Dove Drive............... «...... None
Aplggximateiy 150 feet downstream of Shady None

e.
Kirkwood Branch.................... *563
Approximately 50 feet upstream of the north- None

. bound lane of State Route 114.
South Fork Kirkwood Branch.... At the confluence with Kirkwood Branch...

Approxwtnately 50 feet downstream of Dove None

Stree

Maps available for Inspection at the Southlake Public Works Department 667 North Carroll Avenue, Southlake, Texas.
Send comments to The Honorable Gary Ffckes, Mayor of the City of Southlake, Tarrant County, 667 North Carroll Avenue, Southlake, Texas 76092.

Texas. - Tarrant County, Live Oak Creek............c...... None
Unincorporated Areas
At upstream side of unnamed road approxi- None
mately 0.8 mile downstream of White Settle-
ment Road.
Cement Creek Reservoir WAthin COUNTY ... oveiiiiiiee e e
Branch................ At Arlington-W ebb-Brittnn Road
At Arlington corporate limits..........cccccocieiiiiiennnen
West Jones Branch.............. Appro><|n|13ately 480 feet upstream of Roanoke None
Dove Drive
Ap&rﬁxmaiely 30 feet downstream of Shady None
e.
Boyd Branch....................... None
souri-Kansas-Texas Railroad.
Approximately 100 feet downstream of Missou- None
) ri-Kansas-Texas Railroad.
Village CreekK..........ccuuuueenns Apprommje_itely 0.88 mile upstream of County *658
Route
Approximately 2.17 miles upstream of County *670
Route 1064.
West Fork Cement Creex.......... Atbothe Tarrant County/City of Fort Worth None
undary.
Old Buffalo Creek................ Approximately 600 feet upstream of confiuence *B44
with Henrietta Creek.
Approximately 100 feet downstream of Keller 647
Haslet Road.
Buffalo Creek.........ccceeveeeees Approximately 250 feet upstream of diversion *658
of Old Buffalo Creek.
Approximately 350 feet upstream of diversion *658
of Old Buffalo Creek.
Chambers Creek... .............. Approximately 100 feet upstream of confluence *580
with Village Creek.
Approximately 0.5 mile upstream of confluence *586
) with Village Creek.
Whites Branch................ . Approximately 2,080 feet upstream of Wa- *585

tauga-Smithfield Road. »
Lake Joe Pool..... ............ . Entire shoreline within community................... None

671
*122

*474
*486

671
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Proposed Modified Base Flood Elevations—Continued

State City/Town/County

# Depth in feet above
ground * Elevation in feet
(NGVD)

Flooding Source Location
Existing Modified
Stream VC-5......ciie Approximately 950 feet upstream of confluence *603 *604
with Village Creek.
Approximately 0.58 mile upstream of conftu- *604 *605
ence with Village Creek.
Henrietta Creek................... Approximately 600 feet upstream of confluence *643 *644
of Old Buffalo Creek.
Approximately 750 feet downstream of conflu- *631 *682
ence of Stream HEN-2.
South Marys Creek............... Approximately 0.54 mile upstream of Diamond None *745
Bar Trail.
Approximately 0.58 mile upstream of Diamond None *748
Bar Trail.

Maps available for inspection at the Tarrant County Administrative Building, 100 East Weatherford Street, Public Works Department Fort Worth, Texas.
Send comments to The Honorable Tom Vandergiff, Tarrant County Judge, 501 Tarrant County Administrative Building, 100 E. Weatherford Street Fort Worth,

Texas 76196.

Watauga, City, Tarrant
County

Maps available for inspection at the City Hall, Public Works Department 7101 Whitley Road, Watauga, Texas.

At downstream corporate limits..................... *578

Approximately 1,200 feet upstream of up- *566
stream corporate limits.

Send comments to The Honorable Virgil R. Anthony, Sr., Mayor of the City of Watauga, Tarrant County, 7101 Whitley Road, Watauga, Texas 76148.

Tarrant County

Carswell AFB.

of Farmers Branch.

At confluence with Farmers Branch............... None *566
Approximately 320 feet upstream of confluence. None *566
Farmers Branch.................. Approximately 2,050 feet upstream of confiu- None *557
‘ ence with West Fork Trinity River.
Approximately 620 feet downstream of State None *634
Route 341.
West Fork Trinity River on Approximately 480 feet upstream of confluence None *557

Approximately 2,000 feet upstream of confiu- None *558
ence of Farmers Branch.

Maps available for inspection at the City Hall, 311 Burtonhill Road, Fort Worth, Texas.
Send comments to The Honorable W. O. Henker, Mayor of die City of Westworth Village, Tarrant County, 311 Burtonhill Road, Fort Worth, Texas 76114.

Issued: July 2,1991.
C. M. “Bud” Schauerte,

Administrator, Federal Insurance
Administration.

[FR Doc. 91-16871 Filed 7-15-91; 8:45 am]
BILLING CODE 6718-03-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 91-193, RM-7717]

Radio Broadcasting Services; Corpus
Christ!, TX

agency: Federal Communications
Commission.

action: Proposed rule.

summary: The Commission requests

comments on a petition by Reina
Broadcasting, Inc., requesting the

substitution of Channel 234C2 for
Channel 234A at Corpus Christi, Texas,
and the modification of its construction
permit for Station KBSO(FM) at Corpus
Christi to specify operation on the
higher powered channel. Channel 234C2
can be allotted to Corpus Christi at the
petitioner’s requested site with a site
restriction of 14.9 kilometers (9.3 miles)
west to avoid short-spacings to Station
KELT, Channel 233C, Harlingen, Texas,
Station KATG, Channel 234C, Luling,
Texas, and Station KCGR, Channel
288A, Portland, Texas. The coordinates
for Channel 234C2 at Corpus Christi are
North Latitude 27-49-21 and West
Longitude 97-32-31. See Supplemental
Information, infra.

DATES: Comments must be filed on or
before September 3,1991, and reply
comments on or before September 18,
1991.

ADDRESSES: Federal Communications

Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Karen M. Corr, Fisher,
Wayland, Cooper and Leader, suite 800,
1255 23rd Street, NW., Washington, DC
20037-1125 (Counsel for Petitioner).

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 634-6530.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making MM Docket No.
91-193, adopted June 24,1991, and
released July 10,1991. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission s
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copy contractor Downtown Copy Center
(202) 452-1422 1714 21st Street NW.,
Washington, DC 20036.

The proposal must conform with the
technical requirements of
§ 73.1030(c)(1)—5) of the Rules regarding
protection to the Commission’s
monitoring station at Kingsville, Texas.
In addition, since Corpus Christi is
located within 320 kilometers (199 miles)
of the U.S.-Mexican border, concurrence
by the Mexican government has been
requested. In accordance with § 1.420(g)
of the Commission’s Rules, we will not
accept competing expressions of interest
in the use of Channel 234C at Corpus
Christi or require the petitioner to
demonstrate the availability of an
additional equivalent class channel.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio Broadcasting.
Federal Communications Commission.

Andrew j. Rhodes,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 91-16846 Filed 7-15-91; 8:45 am)
BILLING CODE 6712-01-M

47 CFR Part 73

[MM Docket No. 91-194, RM-7721]

Radio Broadcasting Services; San
Angelo, TX

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition by Cary Fitch
requesting the allotment of Channel
261A at San Angelo, Texas, as the
community’s eighth local FM
transmission service. Channel 261A can
be allotted to San Angelo in compliance
with the Commission’s minimum
distance separation requirements at the
petitioner’s requested site without the
imposition of a site restriction. The
coordinates for Channel 261A at San
Angelo are North Latitude 31-27-48 and
West Longitude 100-26-12. Since San
Angelo is located within 320 kilometers
(199 miles) of the U.S.-Mexican border,
Mexican concurrence has been
requested.

DATES: Comments must be filed on or
before September 3,4991, and reply
comments on or before September 18,
1991.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Cary Fitch, 264 N. Oxford
Drive, San Angelo, Texas 76901
(Petitioner).

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 634-6530.
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SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
91-194, adopted June 24,1991, and
released July 10,1991. The full text of
this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Dockets Branch (room 230), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, Downtown Copy
Center, (202) 452-1422,1714 21st Street,
NW., Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter is
no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules governing
permissible ex parte contacts.

For information regarding proper filing
procedures for comments, see 47 CFR
1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.
Federal Communications Commission.

Andrew J. Rhodes,

Chief, Allocations Branch, Policy andRules
Division, Mass Media Bureau.

[FR Doc. 91-16845 Filed 7-15-91, 8:45 amj
BILUNG CODE 6712-01-M
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contains documents other than rules or
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public. Notices of hearings and
Investigations, committee meetings, agency
decisions and rulings, delegations of
authority, fiing of petitions and
applications and agency statements of
organization and functions are examples
of documents appearing in this section.

DEPARTMENT OF AGRICULTURE

Meeting of the President’s Council on
Rural America

AGENCY: Department of Agriculture.
action: Notice of meeting.

SUMMARY: The Under Secretary for
Small Community and Rural
Development, Department of
Agriculture, is announcing a meeting of
the President’s Council on Rural
America. The meeting is open to the
public.

OATES: Meeting on Tuesday, July 30, 9
a.m. to 5 p.m., and Wednesday, July 31, 9
a.m. to 12 noon.

ADDRESSES: The meeting will be held at:
Nonantum Resort on Oceanside Avenue
Kennebunkport, Maine 04046.

FOR FURTHER INFORMATION CONTACT:
Jennifer Pratt, Special Assistant to the
Council, Office of Small Community and
Rural Development, room 5405 South
Building, USDA, Washington, DC 20250
(202) 382-0394.

SUPPLEMENTARY INFORMATION: The
President’s Council on Rural America
was established by Executive Order on
July 16,1990. Members are appointed by
the President and include
representatives from the private sector
and from State and local governments.
The Council is reviewing and assessing
the Federal Government’s rural
economic development policy and will
advise the President and the Economic
Policy Council on how the Federal
Government can improve its rural
development policy. The purpose of the
meeting is to make decisions on a
workplan for the Council and to receive
reports from the Council task groups.
The public may participate by providing
written and verbal comments. Written

comments may be submitted to Jennifer
Pratt.

Dated: July 12,1991.
Roland R. Vautour,
Under Secretaryfor Small Community and
RuralDevelopment
[FR Doc. 91-16996 Filed 7-12-91; 10:49 am]
BILLING CODE 3410-07-M

Forest Service

Etkhorn-Cedar Timber Sales,
Willamette National Forest, Marion
County, OR

AGENCY: Forest Service, USDA.

action: Notice of intent to prepare an
environmental impact statement.

summary: The Forest Service, USDA
will prepare an environmental impact
statement (EIS) to analyze and disclose
the environmental impacts of timber
harvest; road construction and
reconstruction; and improvement of
steelhead spawning and rearing habitat
proposed as part of the ElIkhorn-Cedar
Timber Sales. The proposed projects
will be in compliance with the direction
in the 1990 Willamette National Forest
Land and Resource Management Plan
(Forest Plan) which provides the overall
guidance for management of the
analysis area. The proposed projects
would be implemented during Fiscal
Years 1993 and 1994 on the Detroit
Ranger District.

The analysis area is located
approximately 35 miles northeast of
Salem, Oregon in TBS, R4E, sections 25-
28, 32-36; T9S, R4E, sections 1-4, 8-12,
and 15; T8S, R5E, sections 30-32; and
T9S, R5E, sections 5-8,17,18. The
analysis area comprises six watersheds:
Cedar, Little Cedar, Crown Mine,
Elkhom, and small portions of Dry/
Evans and Horn.

The analysis area is almost entirely
within roadless areas that were
identified in appendix C of the Forest
Plan. The area includes all of the
Elkhom Creek Roadless Area (8,958
acres) and a portion of the Opal Creek
Roadless areas that lies within the
Cedar Creek watershed (approximately
960 acres of 10,687 acres). However, no
activities will be included in this
proposal that lie in the Opal Creek
watershed.

The Willamette National Forest
invites written comments and
suggestions on the scope of the analysis
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in addition to comments already
received as a result of local public
participation activities. The agency also
gives notice of the full environmental
analysis and decision-making process
that will occur on the proposal so that
interested and affected people are
aware of how they may participate and
contribute to the final decision.

DATES: Comments concerning the scope
and implementation of this proposal
must be received in writing by August
31,1991.

ADDRESSES: Submit written comments
and suggestions concerning the scope of
the analysis to William F. Funk, Detroit
Ranger District, HC 73 Box 320 Mill City,
OR 97360.

FOR FURTHER INFORMATION CONTACT:
Direct questions about the proposed
action and environmental impact
statement to Raoul Gagne, Project
Coordinator, Detroit Ranger District, HC
73 Box 320, Mill City, OR 97360. Or
contact by phone at (503) 854-3366.

SUPPLEMENTARY INFORMATION: The
Forest Service Proposal is to harvest
timber, construct roads, reconstruct
approximately 8 miles of road, and
improve anadromous fish habitat, in
accordance with the standards and
guidelines and limits established in the
Forest plan.

The Forest Service is the lead agency.
The Forest Supervisor for the
Willamette National Forest is the
responsible official.

The environmental impact statement
will tier to the Forest Plan. The Forest
Plan provides two levels of guidance.
First, the Forest Plan sets goals,
standards and guidelines for forest-wide
management. Second, the Forest Plan
delineates management areas, each with
a particular and unique resource
emphasis.

Management activities on the Forest
are proposed in the context of achieving
the Forest Plan goals, or desired future
condition, across the Forest and for each
particular management area included
within the analysis area. At the same
time, the standards and guidelines
define the means of measuring how well
proposed activities meet those goals.

Approximately half of the ElIkhorn-
Cedar analysis area contains land that
is suitable and available for timber
harvest Within the available land base,
the Forest Plan has allocated the
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following management areas for this
analysis area:

= General Forest (5,385 acres)

= Scenic Modification Middleground
(1,840 acres)

= Scenic Modification Foreground and
Partial Retention Middleground (355
acres)

= Scenic Partial Retention Foreground
(175 acres)

= Scenic Retention Foreground (915
acres)

The following management
allocations in the Elkhom-Cedar
analysis area have no associated timber
harvest: Phantom Bridge Special Interest
Area, Pileated Woodpecker Habitat
Areas, Pine Marten Habitat Areas,
Shady Cove Campground (developed
recreation site), and various riparian
zones.

In addition to the proposed action, the
analysis will consider a range of
alternatives, including a no-action
alternative. Alternatives will conform to
the Forest Plan goals, standards and
guidelines for the management areas
located within the analysis area.
Nonconforming alternatives might be
considered because of new issues,
changed conditions or new resource
knowledge that appears during the
analysis. Before implementation, such
alternatives would require an
amendment to the Forest Plan.

This analysis will make use of
previous site-specific analyses that have
been conducted in the analysis areas.
For the EIkhom Creek subdrainage, two
previous analyses will contribute the
most. In 1984, analysis for the Elkhom
Creek Timber Sale was documented in
an environmental assessment. The sale
was postponed and finally dropped from
the timber program to make room for a
spotted owl habitat area.

The Horeb Timber Sale was
considered between 1985 and 1989.
Public scoping and field resource
inventories had been completed for the
area, but analysis for the Horeb Timber
Sale was never documented in an
environmental assessment in large part
because of changing policy direction
concerning spotted owls. The physical
condition of both of these planning
areas has remained unchanged.

Similarly, previous analysis exists for
the Cedar Creek drainage. Analysis has
taken place for the West Cedar Timber
Sale, documented in an environmental
assessment in 1984. Other timber sales
with completed analysis are Sullivan
West/Cedar Creek Leave, and
Southwest Sullivan. Analysis, with
partially completed resource
inventories, has also taken place for the
Cedar Fly Timber Sale. No
documentation was completed for the

Cedar Fly Timber Sale. Few land
management activities have occurred in
the Cedar Creek drainage since these
analyses took place. As with the
Elkhom Creek analyses, much of the
information remains valid.

One of the most useful elements of
these previous analyses is the public
comments. These have been the basis to
date of the preliminary scoping. In
addition, Detroit District planners have
explained plans for Cedar Creek to more
than 10 interested groups. These
comments will also be incorporated into
the scoping file for this analysis.

Because of the broader scope of this
proposal, further public participation
will be conducted. 11118 participation
will be especially important at several
points during the analysis, beginning
with the scoping process (40 CFR
1501.7). The Forest Service will be
seeking information, comments, and
assistance from Federal, State, tribes,
and local government agencies, as well

.as other individuals or organizations

who may be interested in or affected by
the proposed project. This input will be
used in preparation of the draft EIS. The
scoping process includes the following
steps:

1. Identifying potential issues.

2. Identifying major issues to be
analyzed in depth.

3. Identifying issues which have been
covered by a relevant previous
environmental analysis.

4. Exploring additional alternatives
based on themes which will be derived
from issues recognized during scoping
activities.

5. Identifying potential environmental
effects of this project and alternatives
(i.e., direct, indirect, and cumulative
effects and connected actions).

6. Determining potential cooperating
agencies and task assignments.

7. Notifying interested public of
opportunities to participate through
meetings, personal contacts, or written
comment. Keeping the public informed
through the media and/or written
material (i.e., newsletters,
correspondence, etc.)

The draft EIS is expected to be filed
with the Environmental Protection
Agency (EPA) and available for public
review by January 1993. At that time,
copies of the draft EIS will be
distributed to interested and affected
agencies, organizations, and members of
the public for their review and comment
EPA will publish a notice of availability
of the draft EIS in the Federal Register.
The comment period on the draft EIS
will be 45 days from the date the EPA
publishes the notice of availability in the
Federal Register.
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The Forest Service believes it is
important to give revewers notice at this
early stage of several court rulings
related to public participation in the
environmental review process. First,
reviewers of a draft EIS must structure
their participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp.
v. NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft EIS stage but that are
not raised until after completion of the
final EIS may be waived or dismissed by
the courts. City ofAngoon v. Hodel, 803
f. 2d 1016,1022 (9th Cir, 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334,1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45 day comment period so that
substantive comments and objections
are made available to the Forest Service
at a time when it can meaningfully
consider them and respond to them in
the final EIS.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft EIS should be as
specific as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft EIS or the merits
of the alternatives formulated and
discussed in the statement. (Reviewers
may wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing these
points.).

The final EIS is scheduled to be
completed by July 1993. In the final EIS,
the Forest Service is required to respond
to comments and responses received
during the comment period that pertain
to the environmental consequences
discussed in the draft EIS and
applicable laws, regulations, and
policies considered in making a decision
regarding the proposal. Forest
Supervisor, Willamette National Forest,
is die responsible official As the
responsible official he will decide
which, if any, of the proposed projects
will be implemented. The responsible
official will document the decision and
reasons for the decision in the Record of
Decision. That decision will be subject
to Forest Service Appeal Regulations (36
CFR Part 217).



Federai Register / Voi. 56, No. 136 / Tuesday, July 16, 1991 / Notices

Dated: July 2,1991.
Darrel L. Kenops,
Forest Supervisor.
[FR Doc. 91-16834 Filed 7-15-91; 8:45 am]
BILUNG CODE 3410-11-M

Rural Electrification Administration

Rutherford Electric Membership Corp.;
Finding of No Significant Impact

AGENCY: Rural Electrification
Administration, USDA.

ACTION: Finding of No Significant Impact
related to the construction of a district
office in Gaston County, North Carolina.

SUMMARY: Notice is hereby given that
the Rural Electrification Administration,
pursuant to the National Environmental
Policy Act of 1969, as amended (42
U.S.C. 4321 et seq.), the Council on
Environmental Quality Regulations (40
CFR parts 1500-1508) and the Rural
Electrification Administration
Environemental Policies and Procedures
(7 CFR part 1794), has prepared an
Environmental Assessment and made a
Finding of No Significant Impactwith
respect to the construction of the
proposed Lincoln-Gaston District Office
in Gaston County, North Carolina.
Rutherford Electric Membership
Corporation has requested the Rural
Electrification Administration’s
approval to construct the project.

FOR INFORMATION CONTACT: Alex M.
Cockey, Jr., Director, Southeast Area—
Electric, Room 0270, South Agriculture
Building, Rural Electrification
Administration, Washington, DC 20250,
telephone (202) 382-8436.
SUPPLEMENTARY INFORMATION: The
proposed project consists of the
following:

17.000 square foot office building,
900 square foot drive-through window,
2,600 square foot mezzanine for heating/air
conditioning,
7.000 square foot warehouse,
3.500 square foot covered loading dock,
800 square foot mezzanine storage area,
5.500 square foot break area, seminar room,
crew leaders offices, toilets, etc.
60 plus parking spaces and
14 vehicle bays with loading docks.

The alternative considered to
constructing the district office was no
action.

Copies of the Environmental
Assessment and Finding of No
Significant Impact are available for
review at, or can be obtained from, the
Rural Electrification Administration at
the address provided herein or at the
office of Rutherford Electric Membership

Corporation, PO Bine 127, Cherryville,
North Carolina 28021.

Dated: July 5,1991.

Approved:
John H. Amesen,
Assistant Administrator—Electric, Rural
Electrification Administration.
[FRDoc. 91-16931 Filed 7-15-91; 8:45 am]
BILUNG CODE 3410-15-M

DEPARTMENT OF COMMERCE

Agency Information Collection Under
Review by the Office of Management
and Budget (OMB)

DOC has submitted to OMB for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: National Oceanic and
Atmospheric Administration.

Title: Ocean Thermal Energy
Conversion Licensing Regulations.

Form Number: None; OMB—0648-
0144.

Type ofRequest: Request for
extension of die expiration date of a
currently approved collection without
any change in the substance or method
of collection.

Burden: 0 respondents; 1 reporting
hours; average hours per response—1
hour.

Needs and Uses: This information is
required for an Ocean Thermal Energy
Conversion (OTEC) application. The
information is used by NOAA in
determining the feasibility of issuing a
license for construction, ownership, and
operation of an OTEC facility or
plantship and for monitoring
environmental impacts.

Affected Public: State or local
governments, businesses or other for
profit, Federal agencies or employees.

Frequency: On occasion, annual,
recordkeeping.

Respondent’s Obligation: Required of
obtain or retain a benefit.

OMB Desk Officer: Ronald Minsk,
395-7340.

Copies of the above information
collection proposal can be obtained by
calling or writing DOC Clearance
Officer, Edward Michals, (202) 377-3271,
Department of Commerce, room 5312,
14th and Constitution Avenue, NW.,
Washington, DC 20230. Written
comments and recommendations for the
proposed information collection should
be sent to Ronald Minsk, OMB Desk
Officer, room 3208, New Executive
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Office Building, Washington, DC 20503.

Dated: July 10,1991.
Edward Michals,
Departmental Clearance Officer,Office of
Management and Organization.
[FR Doc. 91-16830 Filed 7-15-91; 8:45 am)
BILLING CODE 3510-CW-M

International Trade Administration
LA-583-008]

Certain Circular Welded Carbon Steel
Pipes and Tubes From Taiwan;
Termination of Antidumping Duty
Administrative Review

agency: Import Administration,
International Trade Administration,
Commerce.

action: Notice.

SUMMARY: On May 21,1991, the
Department of Commerce initiated an
administrative review of the
antidumping duty order on certain
circular welded carbon steel pipes and
tubes from Taiwan. The Department is
now terminating this review.

BACKGROUND: On May 21,1991, the
Department of Commerce published a
notice of initiation of administrative
review of the antidumping duty order on
certain circular welded carbon steel
pipes and tubes from Taiwan. This
notice stated that we would review
information submitted by seven
exporters for the period May 1,1990
through April 30,1991. The Standard
Pipe Subcommittee of the Committee on
Pipe and Tube Imports, petitioners,
subsequently withdrew their request for
review on June 25,1991. Since no other
interested party has requested an
administrative review for this period,
the Department is now terminating this
review.

EFFECTIVE DATE: July 16, 1991.

FOR FURTHER INFORMATION CONTACT:
Jonathan Freilich or Alain Letort, Office
of Agreements Compliance, Import
Administration, International Trade
Administration, U.5. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington, DC 20230,
telephone (202) 377-3793 or telefax (202)
377-1388.

SUPPLEMENTARY INFORMATION: This
notice is published pursuant to section
751(a)(1) of the Tariff Act of 1930, as
amended (19 U.SjC. 1675(a)(1), and

§ 353.22(a)(5) of Commerce regulations
(19 CFR 353.22(a)(5)).
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Dated: July 9,1991.
Eric L. Garfinkel,
Assistant Secretaryfor Import
Administration.
[FR Doc. 91-16910 Filed 7-15-91; 8:45 am]
BILUNG CODE 3510-DS-M

[A-588-817]

High Information Content Flat Panel
Displays and Display Glass Therefor
From Japan: Final Determination;
Rescission of Investigation and Partial
Dismissal of Petition

agency: Import Administration,
International Trade Administration,
Commerce.

EFFECTIVE DATE: July 16,1991.

FOR FURTHER INFORMATION CONTACT:
Karmi Leiman or Joel Fischl, Office of
Antidumping Investigations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue NW,, Washington, DC 20230;
telephone (202) 377-4198 or 377-1778,
respectively.

Final Determinations

Final Affirmative Determination of Sales
at Less Than Fair Value; Active-
Matrix Liquid Crystal High
Information Content Flat Panel
Displays and Display Glass Therefor
from Japan

Final Affirmative Determination of Sales
at Less Than Fair Value:
Electroluminescent High Information
Content Flat Panel Displays and
Display Glass Therefor from Japan

Final Negative Determination of Sales at
Less Than Fair Value: Gas Plasma
High Information Content Flat Panel
Displays and Display Glass Therefor
from Japan

Rescission of Initiation of Investigation
and Dismissal of Petition: Passive-
Matrix Liquid Crystal High
Information Content Flat Panel
Displays and Display Glass Therefor
from Japan

We determine that imports of active-
matrix liquid crystal high information
content flat panel displays and display
glass therefor and electroluminescent
high information content flat panel
displays and display glass therefor from
Japan are being, or are likely to be, sold
in the United States at less than fair
value, as provided in section 735(a) of
the Tariff Act of 1930, as amended (19
U.S.C. 1673d(a)} (the Act). The estimated
weighted-average margins are shown in
the “Continuation of Suspension of
Liquidation" section of this notice. We
also determine that gas plasma high
information content flat panel displays

and display glass therefor from Japan,
are not, nor are likely to be, sold in the
United States at less than fair value. In
addition, we are rescinding our initiation
of investigation of passive-matrix liquid
crystal high information content flat
panel displays and display glass
therefor, and are dismissing that part of
the petition upon which the rescinded
initiation was based.

Case History

On February 21,1991, the Department
published an affirmative preliminary
determination (56 FR 7008). Since that
date, the following events have
occurred. On March 11,1991, the
Department published a notice
postponing the final determinations in
these investigations until not later than
July 8,1991 (56 FR 10236). Interested
parties submitted comments for the
record in case briefs dated May 30,1991
and in rebuttal briefs dated June 6,1991.
A public hearing was held on June 10,
1991. The Department requested post-
hearing briefs which were submitted by
interested parties on June 13,1991. We
received additional submissions after
that date.

Scope oflnvestigations

The products covered by these
investigations, constituting three classes
or kinds of merchandise, are (1) active-
matrix liquid crystal high information
content flat panel displays and display
glass therefor; (2) gas plasma high
information content flat panel displays
and display glass therefor; and (3)
electroluminescent high information
content flat panel dispalys and display
glass therefor.

Based on information submitted to the
Department by interested parties to the
investigations, we have clarified the
definition of “display glass of high
information content flat panel displays.”
This clarification provides a more
detailed definition of display glass. For
further discussion of this issue, see
Comment 2 of the “General Comments"
section of this notice.

1. Active-Matrix Liquid Crystal High
Information Content Flat Panel Displays
and Display Glass Therefor

Active-matrix liugid crystal high
information content flat panel displays
(active-matrix LCD FPDs) are large area,
matrix addressed displays, no greater
than four inches in depth, with a picture
element (pixel) count of 120,000 or
greater, whether complete or
incomplete, assembled or unassembled.
Active-matrix LCF FPDs utilize a thin-
film transistor array to activate liquid
crystal at individual pixel locations.
Included are monochromatic, limited
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color, and full color displays used to
display text, graphics, and video.
Active-matrix LCD FPD display glass,
whether or not integrated with
additional components, exclusively
dedicated to and designed for use in
active-matrix LCD FPDs, is defined as
processed glass substrates that
incorporate patterned row, column, or
both types of electrodes, and also
typically incorporate a material that
reacts to a change in voltage (/.©, liquid
crystal) and contact pads for
interconnecting drive electronics.

2. Gas Plasma High Information Content
Flat Panel Displays and Display Glass
Therefor

Gas plasma high information content
flat panel displays (gas plasma FPDs)
are large area, matrix addressed
displays, no greater than four inches in
depth, with a pixel count of 120,000 or
greater, whether complete or
incomplete, assembled or unassembled.
Gas plasma FPDs incorporate a matrix
of electrodes that, when activated,
excite a gaseous compound, typically
neon and argon, causing it to emit light.
Included are monochromatic, limited
color, and full color displays used to
display text, graphics, and video.

Gas plasma FPD display glass,
whether or not integrated with
additional components, exclusively
dedicated to and designed for gas
plasma FPDs, is defined as processed
glass substrates that incorporate
patterned row, column, or both types of
electrodes, and also typically
incorporate a material that reacts to a
change in voltage {i.e, gas plasma) and
contact pads for interconnecting drive
electronics.

3. Electroluminescent High Information
Content Flat Panel Displays and Display
Glass Therefor

Electroluminescent high information
content flat panel displays (EL FPDs) are
large area, matrix addressed displays,
no greater than four inches in depth,
with a pixel count of 120,000 or greater,
whether complete or incomplete,
assembled or unassembled. EL FPDs
incorporate a matrix of electrodes that,
when activated, apply an electrical
current to a solid compound of
electroluminescent material [e.g., zinc
sulfide) causing it to emit light. Included
are monochromatic, limited color, and
full color displays used to display text,
graphics, and video.

EL FPD displays glass, whether or not
integrated with additional components,
exclusively dedicated to and designed
for use in EL FPDs, is defined as
processed glass substrates that
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incorporate patterned row, column, or
both types of electrodes, and also
typically incorporate a material that
reacts to a change in voltage [e.g.,
phosphor) and contact pads for
interconnecting drive electronics.

The following merchandise is
excluded from the scope of these
investigations: Passive-matrix liquid
crystal high information content flat
panel displays and display glass
therefor (passive-matrix LCD FPD) (see,
“Class or Kind of Merchandise” and
"Rescission of Investigation With
Respect to Passive-Matrix LCD FPDs”
sections of thisnotice for further
details); segmented flat panel displays;
matrix addressed flat panel displays
with less than 120,000 pixels; and
cathode ray tubes (CRTS).

All types of FPDs described above are
currently classifiable under subheadings
8543, 8803, 9013, 9014, 9017.90.00, 9018,
9022, 9026, 9027, 9030, 9031, 8471.92.30,
8471.92.40, 8473.10.00, 8473.21.00,
8473.30.40, 8442,40.00, 8466,8517.90.00,
8528.10.80, 8529.90.00,8531.20.00,
8531.90.00, and 8541 of the Harmonized
Tariff Schedule (HTS). Although the
HTS subheadings are provided for
convenience and customs purposes, our
written description of the scope of these
proceedings is dispositive.

Class orKind ofMerchandise

In the petition, the petitioners
characterized all high information
content flat panel displays as a single
class or kind of merchandise. In the
Department’s notice of initiation (55 FR
33146, August 14,1990) and preliminary
determination (56 FR 7008, February 21,
1991) we also treated the merchandise
as a single class or kind.

On September 4,1990, the Department
solicited comments from all interested
parties on several issues relating to the
investigations, including class or kind.
We received responses to ourrequest
from the petitioners (consisting of the
Advanced Display Manufacturers of
America and its member companies;
Planar Systems, Inc.; Plasmaco, Inc.; GIS
Optical Imaging Systems, Inc.; The
Cherry Corporation; Magnascreen
Corporation; Photonics Technology, Inc«
and Electro-Plasma, Inc.), Toshiba
Corporation (Toshiba), Hosiden
Corporation (Hosiden), GRiD Systems,
Inc. (GRID), Kyocera Corporation
(Kyocera), and the Computer System
Manufacturers Group (CSMG)
(consisting of Apple Computer
Corporation, International Business
Machines Corporation, Compaq
Computer Corporation, and Tandy
Corporation/GRiD Systems, Inc.). We
continued to receive comments on class
or kind from interested parties

throughout die course of these
investigations, including comments in
case and rebuttal briefs, at the public
hearing, and in post-hearing
submissions. Based upon our analysis of
these submissions, we determine that
the products covered by the petition
constitute four separate classes or kinds
of merchandise: active-matrix LCD
FPDs; passive-matrix LCD FPDs; gas
plasma FPDs; and EL FPDs. The
following is a discussion of the class or
kind arguments presented and the
Department’s analysis.

A. Petitioners

The petitioners state that the subject
merchandise constitutes one class or
kind of merchandise. The petitioners
analyze the subject merchandise based
on the criteria set forth in Diversified
Products Corporation v. United States, 6
CIT 155,162, 572 F. Supp. 883, 889 (1983)
and Kyowa GasChemical Industrial Co.
v. United States, 7 CIT 138, 582 F. Supp.
887 (1984) [Diversified criteria). These
criteria are:

(1) The general physical
characteristics;

(2) The ultimate use;

(3) The expectations of the ultimate
purchaser,;

(4) The channels of trade; and

(5) The manner of advertising and
display.

According to the petitioners, all FPDs
have the same general physical
characteristics. They are virtually
identical in size, have depths of four
inches or less, and have a pixel count of
120,000 or greater. Each is comprised of
display glass, drive electronics, control
electronics, a mechanical package, and
a power supply. The petitioners also
state that FPDs are regularly analyzed
and compared among technologies
based on characteristics such as
brightness, viewing angle, response
time, power consumption, and
ruggedness. In their case briefs, the
petitioners contend that all FPDs can
achieve the same power consumption,
size, weight, etc., and that the industry is
moving to achieve these goals. For
example, the petitioners note that Planar
Systems, Inc. has produced an EL FPD
with the same power consumption, size,
and weight of many backlit LCD
displays currently onthe market. They
assert there are numerous examples of
this technology overlap.

Asserting that systems designers have
complete flexibility when deciding
which type of FPD to use in a system,
the petitioners note that different
original equipment manufacturers
(OEMSs) use different FPDs in the same
applications. For example, in avionics,
Allied-Signal chose to use an active-
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matrix LCD FPD while Boeing and
Canadian Marconi chose ELFPDs. Also,
Data General purchased EL FPDs from
Planar as replacements for passive-
matrix LCD FPDs in one of its systems.
Thus, all FPD technologies are
competing for market opportunities in
virtually all end-user markets.

According to the petitioners, the
expectations of the ultimate purchaser
of an FPD are to present textual,
graphic, or video information on a
display with reduced size and weight.
The petitioners note that while the
relative importance of various
performance criteria differ from
application to application, purchasers
regularly evaluate cost-performance
trade-offs for their applications.

The petitioners contend that all FPDs
are sold through the same channels of
trade. They are sold to OEMs through a
factory direct sales force, independent
sales representatives, or through
stocking distributors. The petitioners
note that individual sales
representatives often market more than
one technology and cite the case of
Sharp Corporation, whose sales force
sells passive-matrix LCD FPDs and EL
FPDs concurrently.

Finally, the petitioners argue FPD
manufacturers advertise their products
in a similar manner, whether it be in
specific product literature, at trade
shows, or in the trade press. A review of
advertising shows that information is
presented in a similar fashion regardless
of technology.

The petitioners conclude, based on
these criteria, that it is clear there is one
class or kind of merchandise which
encompasses the four products subject
to this investigation.

B. Toshiba

Toshiba holds that FPDs include
several distinct sophisticated devices
with technologically material
differences. Applying the Diversified
criteria, Toshiba states there are four
classes or kinds of merchandise based
on the four FPD technologies.

According to Toshiba, there are
numerous differences in physical
characteristics that result in distinct
product capabilities with respect to
optical, electrical, and mechanical
factors. First, some FPDs are emissive,
that is, they emit light (EL FPDs and gas
plasma FPDs), while others (LCD FPDs)
are non-emissive, modulating and
reflecting ambient light. Second, LCD,
EL, and gas plasma FPDs use different
mediums to activate each pixel, i.e,,
liquid crystal, phosphor, or gas,
respectively. The different materials
result in different color displays: LCD is



32378

black-on-white or blue-green; gas
plasma is red; and EL is yellow.
Contrast, transparency, and brightness
also differ among technologies. In
addition, each FPD technology has
unique electrical requirements that
determine power consumption and
battery life. Gas plasma and EL FPDs
consume relatively high power while
LCD FPDs are a lower power
technology. Mechanical requirements of
the technologies determine size and
weight, with gas plasma and EL FPDs
typically being an inch thick and two
pounds in weight and LCDs being one-
quarter inch thick and weighing one
pound or less.

The varying physical characteristics
of the FPD technologies offer ultimate
users distinctly different products
depending on application. LCD is most
appropriate in applications where
ambient light conditions are not
constant, while gas plasma is used when
picture quality is important. EL FPDs are
used when security needs dictate
suppression of radio frequency
emissions. Battery life is another
important consideration, should the
ultimate user desire to use the FPD in a
battery-powered application. Toshiba
argues only portables with LCD FPDs
can operate under battery power.

Similarly, the ultimate use of the FPD
is determined by the technology. LCD
technology is used in laptop computers,
while gas plasma and EL FPDs are used
in portable computers, specialized
military and medical instruments and
for other uses. There is no
interchangeability of the various FPDs
after the design stage for their use in an
end-product.

Toshiba states that this analysis,
based on the Diversified criteria, shows
there are four separate classes or kinds
of merchandise.

C. Hosiden

Hosiden also maintains there are four
classes or kinds of merchandise
distinguished by technology. Hosiden’s
position is identical to Toshiba’s except
as noted below.

Hosiden elaborates on the distinctions
between the four types of FPDs with
respect to mechanical structure and
electronic interface. The “mechanical
structure” refers to the manner in which
the glass and electronic circuitry are
held together. Gas plasma FPDs require
that the glass substrate be directly
bonded to a reinforced plastic support
frame that also supports the drive
electronics. EL FPD technology requires
that the glass substrate be directly
bonded to the drive electronics printed
circuit board with discrete pin
connections and without the use of a

frame. LCD FPDs, both passive-matrix
and active-matrix, can be assembled
using either a backboard, tape
automated bonding, or chip-on-glass.
Hosiden notes that active-matrix LCD
FPDs differ from passive-matrix LCD
FPDs because of the thin-film transistor
array.

The electronic interface allows the
display controller device in the host
system to communicate with the display
driver in the FPD. The circuit
connections, AC data timing signals, DC
voltage levels, display control functions,
and color and gray-scale emulation
control functions are unique to each of
the four types of FPDs. They cannot be
interchanged without significant
hardware and software modifications.

D. GRIiD

GRiD, a wholly-owned subsidiary of
Tandy Corporation, offers the following
analysis of the subject merchandise as it
pertains to the laptop computer industry.
GRIiD argues there are four classes or
kinds of merchandise.

A passive-matrix LCD FPD is the most
desirable display for battery-powered
laptop computers, because of its low
power consumption. In addition, its light
weight and reasonable picture quality
are attributes that make passive-matrix
LCD FPDs good general purpose
displays for many applications. Passive-
matrix LCD FPDs are the only display
type that can be used in portable
computers used in field work under
varying light conditions and where
battery life is essential due to the
absence of AC power outlets,
Transflective LCDs (those reflecting
ambient light as well as transmitting
light from a backlight or sidelight) allow
varying light conditions to be overcome
while maintaining low power and
weight. Gas plasma and EL FPDs cannot
be used under these conditions. Lastly,
passive-matrix LCD FPDs are
substantially less costly than the other
types of FPDs.

Gas plasma FPDs provide a crisp red-
on-black display with excellent off-angle
viewing. This viewing angle is necessary
in certain portable computer
applications where the user requires
that several people be able to view the
display at the same time. On the other
hand, the high power consumption and
weight of gas plasma FPDs preclude
their use in notebook computers, where
the incorporation of a gas plasma FPD
instead of a passive-matrix LCD FPD
would increase weight by up to 40
percent and require a battery with two
times as much power to achieve the
necessary three hours of battery life that
GRIiD requires. The higher cost of gas
plasma FPDs relegates them to the
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portable market in applications where
their fast response time and excellent
viewing angle are paramount.

EL FPDs have a bright yellow display
with excellent off-angle viewing. EL
FPDs are the most costly of the
technologies utilized by GRID. As the
incorporation of an EL FPD into a
notebook computer would increase
weight by approximately 54 percent due
to the additional power requirements,
GRiD has not widely incorporated EL
FPDs into its notebook applications.
GRIiD has utilized EL FPDs primarily in
Tempest systems. Tempest systems
suppress radio frequency emissions of
the display and are used in situations
where information security is needed.
EL is the only FPD technology used in
Tempest systems because of the
brightness of the display. A Tempest
system uses a fine metal screen to
reduce emissions, which also
significantly reduces the brightness of
the display. An EL FPD can
accommodate the metal screen and
remain readable due to its inherent
brightness.

GRID concludes that no one type of
FPD can serve all applications and that
users select their laptop computer with a
particular FPD based on the intended
application. Each type of FPD is a
separate class or kind of merchandise.

E. Kyocera

Kyocera states that the Department
has the authority to find that more than
one class or kind of merchandise exists.
Kyocera adds that the petitioners’
categorization of FPDs is simplistic and
over-broad. Based on the Diversified
criteria, Kyocera argues there are four
classes or kinds of merchandise.

F. CSMG

In its submission of September 7,1990,
the CSMG states that it is within the
discretion of the Department to
determine there is more than one class
or kind of merchandise subject to
investigation. The CSMG cites the
Department’s decision in Final
Determination of Sales at Less Than
Fair Value: Antifriction Bearings (Other
Than Tapered Roller Bearings) and Parts
Thereof from the Federal Republic of
Germany (54 FR 18992, May 3,1989)
(AFBs). In those investigations, the
petitioner maintained that all AFBs
constituted one class or kind of
merchandise because all have the same
general physical characteristics, since
all have essentially the same four
components (inner race, outer race, cage
system, and rolling elements). The
petitioner also asserted that all AFBs
have the same general use (/.<?,
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reducing friction between moving parts)
and, as a result, all bearings give rise to
the same general consumer expectation.
Finally, the petitioner noted that all
AFBs are distributed within the same
general channels of trade. The
Department disagreed, finding
petitioner’s description of AFBs over-
simplistic, and found there were five
classes or kinds of merchandise. The
CSMG compares the AFBs decision to
high information content flat panel
displays and offers its analysis of the
subject merchandise based on the
Diversified criteria, concluding there are
four classes or kinds of FPDs, based on
technology. This analysis is similar to
that offered by Toshiba, Hosiden, GRID,
and Kyocera.

In its case brief submitted to the
Department on May 30,1991, the CSMG
proposed an alternative to its request for
a finding of four classes or kinds. The
CSMG maintained that, although they
continue to believe there are four
classes or kinds of merchandise, if it
would not agree, the Department should
recognize there are at least two classes
or kinds of merchandise, emissive and
non-emissive FPDs. The division
between the classes or kinds should be
based on the ability of the FPD
technology to produce and emit light.
Thus, EL and gas plasma FPDs are one
class or kind of merchandise because
both technologies produce and emit light
when activated by an electrical current.
LCD FPDs, passive-matrix and active-
matrix, are a second class or kind of
merchandise because an LCD FPD
matrix, absent the addition of a light
source (e.g., backlight), is non-emissive.
LCD FPDs reflect ambient light or allow
transmission of light from a source
behind or to the side of the pixel matrix.

In a discussion of the Diversified
criteria, the CSMG states that the
emissive technologies consume more
power, and are larger and heavier than
non-emissive displays. Hence, their
ultimate uses are drawn along similar
lines. Non-emissive displays are used in
applications where light weight and low
power consumption are a necessity, e.g.,
laptop computers. Emissive technologies
are utilized in applications where their
wide viewing angle is important and no
severe power limitations exist. Medical
instrumentation, systems controls, and
extremely large video displays (such as
stadium systems) are examples of
applicatiosn that lend themselves to the
emissive technologies. The CSMG notes
that its members are the only end-users
to have submitted information on the
record regarding end-use and the
expectations of ultimate users. The
CSMG states there is no

interchangeability among technologies.
The technological differences among the
four types of FPDs allow or prevent their
use in computer systems. Emissive
displays cannot be used in laptop
computers where power consumption is
a chief concern. However, in systems
such as Compag’s original portable
computer, the Portable Ill, a 20 pound
system designed for office applications
where a power source is of no concern,
a gas plasma FPD was used because it
most emulated the qualities of a CRT
display. The CSMG concludes that the
essential physical differences between
the FPD technologies, the actual
expectations of customers as to each
display type’s applications, and the lack
of substitutability between emissive and
non-emissive displays all compel the
Department to find at least two classes
or kinds of merchandise: emissive and
non-emissive FPDs.

G. DOC Determination

The Court of International Trade (CIT)
has recognized the authority of the
Department to define and clarify the
scope of its investigation. Mitsubishi
Electric Corp. v. United States, 700 F.
Supp. 538, 552 (CIT 1988), aff'd, 898 F. 2d
1577 (Fed. Cir. 1990). The CIT has also
recognized the Department’s authority
to subdivide the class or kind of
merchandise submitted by the petitioner
in the petition when the Department
determines that more than one class or
kind of merchandise has improperly
been merged into a single class or kind
of merchandise. Torrington Co. v.
United States, 745 F. Supp., 718 (CIT
1990).

Given the substantial information
placed on the record regarding the
appropriate number of classes or kinds
of merchandise, we have decided to
reexamine the class or kind of
merchandise as described in the
petition. In this regard, we have applied
the Diversified criteria to the facts in
these investigations to determine
whether the merchandise subject to the
investigation should be divided into
separate classes or kinds of
merchandise. See, AFBs, at 19000. Based
on these criteria, we determine that
FPDs constitute four distinct classes or
kinds of merchandise. Our analysis
shows that the technology of the FPD
determines or limits the FPD’s functional
capabilities (e.g., power consumption,
viewing angle, brightness, and weight).
In turn, these capabilities establish the
boundaries of the FPD’s ultimate use
and customer expectations.

General Physical Characteristics. The
four FPD technologies are fundamentally
different. Passive-matrix LCD FPDs
incorporate rows and columns of
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electrodes, a matrix activated by an
electrical current. This current causes
the liquid crystals to twist at the
junction of the activated row and
column electrodes, acting as an
aperture, and allowing light to pass
through. This light comes from the
reflection of ambient light or from light
produced from a backlight or sidelight
incorporated into the FPD. Passive-
matrix LCD technology requires the
display to constantly “refresh,” that is,
sequentially activate the row electrodes
while selectively activating column
electrodes, hundreds of times per
second, so that at the junction of the
activated row and column electrodes a
pixel is turned on. Active-matrix LCD
FPDs use a thin-film transistor array to
address the individual pixels. This
array, sometimes compared to a very
large semiconductor, places a transistor
at each pixel location that allows each
pixel to be activated individually. This
eliminates the need for “refresh.” Gas
plasma FPDs incorporate a matrix of
electrodes that, when activated, excite a
gaseous compound of neon and argon
causing it to emit light. This process is
similar to the activation of neon and
fluorescent lights. Electroluminescence
is the non-thermal conversion of
electrical energy to luminous energy. EL
FPDs incorporate a matrix of electrodes
that apply a current to a solid compound
of electroluminescent material (e.g., zinc
sulfide) causing it to emit light.

The petitioners assert that all FPDs
are similar because they display text,
graphics, and video, are less than four
inches thick, and have more than 120,000
pixels. While the petitioners note that
current EL and gas plasma FPDs may
someday be able to achieve some of the
low power and size requirements
currently achieved by passive-matrix
LCD FPDs, their class or kind analysis is
deficient in its approach to dissimilar
products that are clearly complex
devices engineered utilizing the most
advanced production techniques and
clean room environments. Analysis of
FPDs in current production shows that
all types of FPDs cannot meet the same
technical specifications. For example,
the vast majority of EL and gas plasma
FPDs cannot meet the same low power
levels of the passive-matrix LCD FPDs.

Expectations of the Ultimate
Purchasers & Ultimate Use. The demand
for a range of FPDs with different
technologies arises from applications
where power, viewing angle, brightness,
and weight can vary greatly. Active-
matrix LCD FPDs have been used in the
avionics industry, where their wide
viewing angle, ability to be viewed in
direct sunlight, and a lessened concern
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over power source, make them suitable
FPDs for aircraft cockpits. Also, active-
matrix LCD FPDs are beginning to be
incorporated into computer systems .
where a thin display is required and
where graphics and video display
requirements preclude the use of
passive-matrix LCD FPDs, as these FPDs
do not offer the fast response time
needed in these applications. Passive-
matrix LCD FPDs, with their very low
power consumption, have become the
standard in the laptop and notebook
computer industry, where consumer
demand calls for units that can operate
for several hours on a battery. The
record shows that passive-matrix LCD
FPDs dominate the fast growing laptop
and notebook computer market, with no
significant exceptions. However, the
incorporation of passive-matrix LCD
FPDs into laptop and notebook
computers does not achieve the
brightness or viewing angle that gas
plasma and EL FPDs offer. Hie inherent
brightness of EL FPDs has allowed them
to capture the Tempest market while
their ruggedness has made them ideal
for a variety of military applications.
The wide viewing angle and brightness
of gas plasma and EL FPDs allows them
to be used in systems controls and
medical instrumentation, where the FPD
must be seen by several operators at the
same time. Additionally, current
manufacturing technology allows gas
plasma and EL FPDs to be produced in
larger sizes than either passive-matrix
or active-matrix LCD FPDs, thus
allowing them to be used in systems
where a large display is necessary [e.g,,
stadium systems and office
workstations). In fact, information
submitted on the record shows that the
majority of gas plasma and EX FPDs are
incorporated into medical
instrumentation and systems control
applications while the majority of
passive-matrix LCD FPDs are
incorporated into laptop computer
applications.

These physical distinctions and
consequent performance differences
dictate what the customer can expect of
the display. For instance, a laptop
computer manufacturer will not consider
an EL FPD because an EL FPD consumes
more power than allowable to maintain
an optimum battery life, whereas a
passive-matrix LCD FPD, while not
offering the same viewing angle as an
EL FPD, will allow the laptop computer
to operate on battery power for the
requisite number of hours. A
manufacturer of Tempest systems will
not consider active-matrix or passive-
matrix LCD FPDs because of their
inability to be seen through the metal

screen used to suppress radio frequency
emissions. Military field applications do
not utilize either passive-matrix or
active-matrix LCD FPDs because of their
inability to meet the rigorous physical
demands [e.g., extremes in temperature,
physical shock) of military
environments.

Channels ofDistribution &
Advertising. Channels of distribution
and advertising are generally the same
among the technologies. Significantly
more important dissimilarities exist with
respect to physical characteristics,
ultimate uses, and the expectations of
ultimate users. AFBs, at 18999 (Although
all AFBs have the same general physical
characteristics and serve the same
general function file., to reduce friction),
die Department found five classes or
kinds of merchandise where the
Department'8 analysis revealed that the
shape of the rolling element or contact
surface determined or limited the AFB’s
key functional capabilities {e.g., load
and speed), and these capabilities in
turn established the boundaries of the
AFB's ultimate use and customer
expectations).

This analysis clearly indicates there
are four classes or kinds of
merchandise. Each of the four classes or
kinds of merchandise has a distinct
technology which produces the image as
well as a distict set of physical
characteristics such as power
consumption, brightness, viewing angle,
contrast and weight. The combination
of physical characteristics, in turn,
directiy determines the expectations of
purchasers and the ultimate uses of each
type of FPD. The functional capabilities
of each type of FPD, whenin
combination with the expectations of
the purchaser and ultimate use, almost
always preclude the use of more than
one technology in the same application.
Except in rare instances, as noted
above, each FPD technology
accommodates a different set of criteria.

Rescission ofInvestigation With
Respect to Passive-Matrix FPDs

The petition in this case was brought
by Advanced Display Manufacturers of
America, Planar Systems, Inc.,
Plasmaco, Inc., OIS Optical Imaging
Systems, Inc., The Cherry Corporation,
Electro-Plasma, Photonics Technology,
Inc, and Magnascreen Corporation. The
petition specifically coverd at least four
types of high information content flat
panel displays: passive-matrix LCD
FPDs, active-matrix LCD FPDs, EL FPDs,
and gas plasma FPDs. As discussed in
the class or kind section of this notice,
the Department has found four distinct
classes or kinds of merchandise
corresponding to these four types of
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FPDs. During the course of our
investigation, we determined that no
petitioner produces passive-matrix LCD
FPDs. Since the petitioners do not
produce one of the classes or kinds of
merchandise, we further evaluated
whether the petitioners had standing to
file a petition with respect to passive-
matrix LCD FPDs. This evaluation was
necessary given the Department’s
continued obligation to evaluate the
standing of petitioners. See, Oregon
SteelMills, Inc. v, United States, 862
F.2d 1541 (Fed. Cir. 1988) Accordingly,
we must determine whether the
petitioners have standing to file a case
with respect to passive-matrix LCD
FPDs.

Under section 732(b)(1) of the Act, in
order to have standing to file an
antidumping petition, a petitioner must
be an “interested party.” The term
“interested party” is defined, in relevant
part, as “a manufacturer, producer, or
wholesaler in the United States of the
“like product” Section 771(9)(C) of the
Act. Therefore, in determining whether
the petitioners have standing as an
interested party to file a petition on
passive-matrix LCD displays, the
Department must determine what the
like product(s) is in this proceeding.

In this regard, the Department has
traditionally adopted the International
Trade Commission’s (ITC) definition of
the like product because the ITC must
define the like product for purposes of
its injury determination. See, e.g., Final
Determination of Sales at Less Than
Fair Value: 3.5” Microdisks and Coated
Media from Japan (54 FR 6433, February
10,1989) (If ITC found more than one
like product in its final determination,
the Department would reconsider
whether petitioner was an interested
party with standing to file the petition);
and Final Determination of Sales at Less
Than Fair Value: Granular
Polytetrafluoroethylene Resin from Italy
(53 FR 28096, 26098, July 11,1988) (The
Department relied on the ITCs finding
that there was one like product in
establishing that petitioner had standing
to bring the case). However, nothing in
the statute or the regulations requires
the Department to adopt the ITC’s like
product definition for purposes of
determining whether petitioners have
standing. See, NTN Bearing Corp. v.
United States, 757 F.Supp. 1425,1430
(C1T1991), aff'd------ (“Itis the function
of the ITA to determine standing and no
statute or regulation requires the ITA to
defer to data used by the ITC”). Indeed,
issues involving the application of the
term “like product” are not new ones for
the Department The Department has
defined the like product for purposes of
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assessing a petitioner’s standing at the
time of initiation of an investigation.
See, Notice of Initiation: Antidumping
Duty Investigation of Tungsten Ore
Concentrates From the People’s
Republic of China (56 FR 6835, 6836,
February 20,1991). Moreover, the
Department has had to resolve
questions concerning a party’s status by
defining the like product in cases filed
pursuant to section 303 of the Act (19
U.S.C. 1303) in which an injury
determination was not required. See e.g.,
Final Affirmative Countervailing Duty
Determinations and Countervailing Duty
Orders; Certain Textile Mill Products
and Apparel from Peru;' and Rescission
of Initiation of Investigations With
Respect to Hand-Made Alpaca Apparel
and Hand-Made Carpet and Tapestries
(50 FR 9871, March 12,1985).

Accordingly, although the Department
ordinarily adopts the ITC’s definition of
the like product where such a definition
exists, the Department has the authority
to make like product determinations for
purposes of determining whether a
petitioner has standing to file a case. If
the Department was required to adopt
the ITC’s like product definition for
purposes of assessing a petitioner’s
standing in all cases, it would effectively
place the issue of standing before the
ITC contrary to the holdings of both the
Court of Appeals for the Federal Circuit
and the Court of International Trade.
See, Algoma Steel Corp., v. United
States, 865 F.2d 240, 241 (Fee. Cir. 1989),
cert, denied, 109 S.Ct 3244 (1989); and
Gilmore Steel Corp. v. United States,
585 F.Supp. 670, 676 (C1T1984) (The
Department of Commerce has the
authority to terminate an investigation
where a petitioner does not have
standing to file a petition).

More importantly, it may be
inappropriate in certain situations for
the D .partment to rely solely on the
ITC’s definitions of the like product for
purposes of determining a petitioner’s
standing, because rigid adherence to the
ITC’s definition may lead to results
which are contrary to those intended by
Congress. For example, the ITC is
required to examine a U.S. industry in
order to determine whether that industry
is being injured by sales of the subject
merchandise. Accordingly, for purposes
of its injury analysis, the ITC defines the
like product in a manner which ensures
that there is a domestic industry
producing the like product. See, High
Information Content Flat Panel Displays
and Subassemblies Thereof From Japan,
Inv. No. 731-TA-469 (Preliminary),
USITC Pub. 2311 at 6 (September 1990)
and cases cited therein (ITC rejected the
notion that a like product could be

defined as a product not produced by a
U.S. industry); S. Rep. No. 96-249, 96th
Cong., 1st Sess. 90 (1979) (“The ITC will
examine an industry producing the
product like the imported article being
investigated, but if such industry does
not exist * * * then the ITC will
examine an industry producing a
product most similar in characteristics
and uses with the imported article™).

The approach used by the ITC for
purposes of its injury analysis may,
therefore, result in a definition of the
like product which is so broad that the
petitioner would qualify as a producer
of the “like product,” and thus have
standing, but nevertheless have no
legitimate stake in the outcome of the
Department’s investigation. This is
directly contrary to the result intended
by Congress. See, S. Rep. No. 96-249 at
63 (“The committee intends that the
standing requirements be administered
to * * * prohibit petitions filed by
persons with no stake in the result of the
investigation™). See, also NTN Bearing
Corp., 757 F. Supp. at 1428 (endorsing
the language of S. Rep. No. 96-249). It
also underscores why the Department
must, in certain cases, define the like
product in order to appropriately
determine whether a petitioner has
standing. Although this may result in
two district definitions of the like
product, one for standing purposes and
one for delineating the industry to be
examined by the ITC, such
inconsistencies are inherent in the
bifurcated system created by Congress
and do not render an agency’s
determination contrary to law. See,
Algoma Steel Corp. v. United States, 688
F. Supp. at 642-644.

In this case, the ITC preliminary
determined that there was one like
product consisting of all high
information content flat panel displays.
If the Department were to rely
exclusively on the ITC’s preliminary
definition of the like product, the
petitioners would have standing
because they qualify as producers of
high information content flat panel
displays. However, we have reason to
believe that the petitioners may not
have a legitimate interest in the result of
an investigation with respect to passive-
matrix LCD FPDs because the
petitioners do not produce this class or
kind or merchandise.* In addition, we

*We note that the petitioners alleged material
retardation in this case as an alternative argument
in the event that the ITC failed to find material
injury. However, nothing in the record of this case
suggests that the petitioners could have, or would
have, produced passive-matrix LCD FPDs absent
Japanese sales of this merchandise.
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are confronted with the situation where,
for purposes of its injury analysis, the
ITC would be required to define the like
product more broadly than “passive-
matrix LCD FPDs” because there is no
domestic industry producing this class
or kind of merchandise. See, High
Information Content Flat Panel Displays
and Subassemblies Thereof From Japan,
USITC Pub. 2311 at 5-6. As detailed
above, it is inappropriate for the
Department to adopt the ITC’s like
product definition in this situation
because strict adherence to the ITC’s
definition of the like product may very
well lead to a result which is contrary to
that intended by Congress: a finding that
petitioners have standing to bring an
antidumping case but nevertheless have
no legitimate interest in the outcome of
the investigation. Accordingly, it is
necessary for the Department to conduct
a like product analysis in order to
properly assess the petitioners’ standing
in this case.

We have examined the factors
generally considered by the ITC when
analyzing like product issues. These
factors include: (1) Physical
characteristics, (2) end uses, (3)
interchangeability of products, (4)
channels of distribution, (5) production
processes, (6) customer or producer
perceptions of the product, (7) use of
common manufacturing facilities and
production employees, and (8) price. No
single factor is dispositive. See, e.g.,
High Information Content Flat Panel
Displays and Subassemblies Thereof
from Japan, USITC Pub. 2311 at 4, n. 6.

On the basis of our analysis of these
factors, for the purposes of determining
whether the petitioners have standing,
we have determined that FPDs
constitute four like products: active-
matrix LCD FPDs; passive-matrix LCD
FPDs; gas plasma FPDs; and EL FPDs.

Factors (1), (2), (4), and (6) noted
above are similar or identical to the
Diversified criteria. We discussed these
elements in detail in the “Class or Kind
of Merchandise” section of this notice,
where we conclude that there are
substantial differences in physical
characteristics, end-uses, and
expectations of the ultimate purchasers,
and similarities in the channels of
distribution. The remaining factors are
discussed below.

There is little interchangeability
among the four FPD technologies.
Interchangeability suggests that one
product may be easily substituted for
another, that is, its specifications are
such that both products will serve the
same purpose in their final application.
The ITC noted in its preliminary
determination that “ftlhe record
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suggests that there is also a lack of
interchangeability in use even among
displays of the same format and
technology.” (See, High Information
Content Flat Panel Displays and
Subassemblies Thereof from Japan,
USITC Pub. 2311 at 7, n. 19. For example,
to date, virtually all notebook computers
incorporate passive-matrix LCD FPDs
because of their relatively low power
requirements, weight, and cost In the
avionics industry, gas plasma and EL
FPDs are not used because of their
inability to be seen in direct sunlight
Tempest computers utilize EL FPDs
because of their ability to be clearly
seen through a metal screen.

The petitioners cate a few examples of
one technology being substituted for
another in a specific application. The
breadth of the information on the record
indicates that these examples are the
exception, not the rule. FPDs are also
generally not interchangeable at the
design stage. Briefs submitted by the
CSMG, end-users of FPDs, show that
OEMs approach FPD manufacturers
with a specific set of technical
specifications, including the technology,
to be achieved in the design of the FPD.
For instance, Apple Computer requires a
crisp black-on-white display and no
“submarine effect” of the cursor and
text for its Macintosh Portable
computer, specifications that require the
use of an active-matrix LCD FPD. No
other type of FPD can be substituted at
the design stage when these
specifications are presented to the FPD
manufacturer.

The different FPD technologies use
different production processes.
Department staff toured seven
manufacturing facilities in the United
States and Japan, examining the
production of each of the four types of
FPDs. The methods of electrode
formation, material filling, and sealing
are processes unique for each of the FPD
technologies. In addition, different types
of FPDs cannot be manufactured on the
same production line, as the production
machinery is technology specific. Clean
room environments must be maintained
during production; however, different
technologies require different clean
room levels. For example, gas plasma
FPD production requires a lower level of
clean room (i.e., Class 100) than does
acive-matrix LCD FPD production [i.e.,
Class 10). In fact, the physics associated
with producing text, graphics, or video
in each type of FPD is so different that
they are not designed by the same
engineer, produced on the same
production line, or incorporated into the
same application without considerable
re-engineering. In our plant tours, we

saw no common manufacturing facilities
or sharing of production employees
among the different technologies.
Companies that produced more than one
technology did so on different
production lines with different
personneL

Hie record suggests that prices among
the technologies differ somewhat.
Passive-matrix LCD FPDs tend to be less
expensive than the other technologies,
although no clear trend in pricing by
technology can be determined at this
time.

Based on the foregoing analysis, we
determine that there are clear dividing
lines between these products and find
four distinct like products; active-matrix
LCD FPDs; passive-matrix LCD FPDs;
gas plasma FPDs; and EL FPDs.

The petitioners produce three of the
four like products; they do not produce
passive-matrix LCD FPDs. Therefore, we
determine that the petitioners are not
interested parties and do not have
standing with respect to mi investigation
of passive-matrix LCD FPDs. According,
we are rescinding our initiation of
investigation of passive-matrix LCD
FPDs and subassemblies thereof, and
we are dismissing that part of the
petition upon which the rescinded
initiation was based.

We note that In Focus Systems, Inc.
(In Focus) has challenged the
petitioners’ standing in this investigation
alleging that the petition was not filed
"on behalf of’a U.S. industry. In Focus
claims to be a U.S. manufacturer of
passive-matrix LCD FPDs. Since we
have determined that the petitioners do
not have standing with respect to
passive-matrix LCD FPDs, we need not
go further and examine whether In
Focus is a producer of the subject
merchandise.

Such or Similar Categories

We have determined that there is one
such or similar category for each class
or kind of merchandise. Where there
were no sales of identical merchandise
in the home market with which to
compare merchandise sold in the United
States, sales of the most similar
merchandise were compared on the
basis of a three-tiered set of criteria
developed after consulting the parties to
the investigations. The set of criteria is
fully explained in appendix V of the
Department’s questionnaire. For further
discussion of the selection of such or
similar categories, see the “Interested
Party Comments” section of this notice.

We made adjustments for differences
in the physical characteristics of the
merchandise, where appropriate, in
accordance with section 773(a)(4)(C) of
the Act. In some instances, we adjusted
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cost data used for calculating
differences in the physical
characteristics of the merchandise;
pursuant to verification findings.

Period of Investigation

The period of investigation (POX) is
February 1,1990, through July 31,1990.

Fair Value Comparisons

To determine whether sales of FPDs
from Japan to the United States were
made atless than fair value, we
compared the United States price to the
foreign market value (FMV), as specified
in the “United States Price” and
“Foreign Market Value” sections of this
notice.

United States Price
A. Hosiden

In calculating United States price, we
used the best information available
(BIA) as described in Comment 3 of die
“Interested Party Comments” section of
this notice. For Hosiden, we based
United States price on purchase price, in
accordance with section 772(b) of the
Act, because all sales were made
directly to unrelated parties prior to
importation into the United States and
because exporter’s sales price (ESP)
methodology was not indicated by other
circumstances. We calculated purchase
price based on packed, FOB customer’s
freight forwarder in Japan or Japan
seaport prices to unrelated customers in
the United States. We made deductions,
where appropriate, for foreign brokerage
and handling, foreign inland freight,
foreign inland insurance, palletizing, and
containerization and stevedoring
expense.

B. Matsushita

For Matsushita Electric Industrial Co.
Ltd., and related companies
(Matsushita), we based United States
price on purchase price, in accordance
with section 772(b) of the Act, where
sales were made directly to unrelated
parties prior to importation into the
United States and because ESP
methodology was not indicated by other
circumstances. For Matsushita’s sales of
FPDs which it further manufactured in
the United States into portable
computers, we based United States price
on ESP, in accordance with section
772(c) of the Act.

We calculated purchase price based
on packed, FOB U.S. port or delivered
prices to unrelated customers in the
United States. We made deductions,
where appropriate, for foreign brokerage
and handling, foreign inland freight,
ocean freight, air freight, U.S. inland
freight, U.S. brokerage and handling,
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U.S. Customs processing fees, harbor
maintenance fees, and insurance. For
comparisons in which FMV was based
on home market prices, in accordance
with section 772(d)(1)(C) of the Act, we
added to net unit price the amount of
value-added tax (VAT) that is not
collected by reason of exportation of the
merchandise.

For ESP sales, the FPDs were
incorporated into portable computers
before being sold to the first unrelated
party. To calculate ESP we used the
packed, CIF prices of computers to
unrelated purchasers in the United
States, adjusted for the value added in
the United States as noted below.

We made deductions, where
appropriate, for foreign inland freight,
foreign brokerage and handling, ocean
freight, air frieght, U.S. inland freight,
U.S. brokerage and handling, U.3.
customs processing fees, harbor
maintenance fees, and insurance. In
accordance with section 772(e)(2) of the
Act, we made additional deductions,
where appropriate, for credit expenses,
warranty expenses, royalties, and
indirect selling expenses. For
comparisions in which FMV was based
on home market prices, in accordance
with section 772(d)(1)(C) of the Act, we
added to net unit price the amount of
VAT that is not collected by reason of
exportation of the merchandise,

In addition to the aforementioned
deductions, we deducted all value
added to the FPD in the United States,
pursuant to section 772(e)(3) of the Act
The value added consists of the costs
associated with the production and sale
of the computer, other than costs
associated with the FPD, and a
proportional amount of profit or loss
related to the value added. Profit or loss
was calculated by deducting from the
sales price of the computer all
production and selling costs incurred by
the company for the computer. The total
profit or loss was then allocated
proportionately to ah components of
costs. Only the profit or loss attributable
to the value added was deducted. In
determining the costs incurred to
produce the computer, the Department
included (1) the costs of manufacture for
each component; and (3) general
expenses, including selling, general, and
administrative expenses, research and
development (R&D) expenses, and
interest expenses.

We used Matsushita’s data exceptin
the following instances where the costs
were not appropriately quantified or
valued,

1. For the FPD, further manufactured
in the United States, the cost of
manufacture was adjusted to reflect the

weighted-average cost incurred at two
factories.

2. R&D incurred during the POI
specifically for the gas plasma FPD class
or kind of merchandise was calculated
as a percentage of the cost of
manufacture of gas plasma FPDs during
the POL.

3. R&D for the class or kind of
merchandise not sold during the POI
was allocated over the cost of sales of
the general class or kind of
merchandise. R&D incurred during the
1989 fiscal year for the class or kind of
merchandise not sold during the POI
was used, as BIA, instead of R&D
incurred during die POI, since
Matsushita could only provide such data
for fiscal year 1989. See the “General
Comments” and "Interested Party
Comments” sections of this notice for
further details.

4. General and administrative (G&A)
expenses were reduced for the amount
of R&D re-classified to the general class
or kind of merchandise.

5. R&D incurred by Matsushita
Electronics Corporation (MEC) was
increased due to a mathematical error
made in Matsushita’s response.

C. Sharp

For Sharp Corporation and related
companies (Sharp), we based United
States price on purchase price, in
accordance with section 772(b) of the
Act, where sales were made directly to
unrelated parties prior to importation
into the United States and because ESP
methodology was not indicated by other
circumstances. Where sales to the first
unrelated purchaser took place after
importation into the United States, we
based United States price on ESP, in
accordance with section 772(c) of the
Act.

We calculated purchase price based
on packed, ex-godown (free on dock)
port of export prices to unrelated
customers in the United States. We
made deductions, where appropriate, for
foreign brokerage and handling, foreign
inland freight, and foreign inland
insurance. For comparisons in which
FMV was based on home market prices,
in accordance with section 772(d)(1)(C)
of the Act, we added to net unit price
the amount of VAT that is not collected
by reason ofexportation of the
merchandise.

We calculated ESP based on packed,
CIF prices to unrelated customers in the
United States. We made deductions,
where appropriate, for foreign inland
freight, foreign brokerage and handling,
ocean freight, air freight, U.S. customs
processing fees, U.S. inland freight, U.S.
brokerage and handling, U.S. duty, and
insurance. In accordance with section
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772(e)(2) of the Act, we made additional
deductions, where appropriate, for
credit expenses, warranty expenses,
advertising expenses, product liability
premiums, price protection rebates,
rebates for meeting competition,
inventory carrying expenses, and
indirect selling expenses. In accordance
with section 772(e)(1) of the Act, we also
deducted commissions. For comparisons
in which FMV was based on home
market prices, in accordance with
section 772(d)(1)(C) of the Act, we
added to net unit price the amount of
VAT that is not collected by reason of
exportation of the merchandise.

D. Toshiba

For Toshiba’s sales of FPDs which it
further manufactured in the United
States into portable computers, we
based United States price on ESP, in
accordance with section 772(c) of the
act. To calculate ESP we used packed,
FOB prices of computers to unrelated
purchasers in the United States,
adjusted for the value added in the
United States, as noted below.

We made deductions, where
appropriate, for foreign inland freight,
foreign brokerage and handling, ocean
freight air freight U.S. inland freight
U.S. brokerage and handling, U.S.
customs processing fees, and insurance.
In accordance with section 772(e)(2) of
the Act, we made additional deductions,
where appropriate, for cash discounts,
rebates, credit expenses, flooring
expenses, advertising expenses,
warranty expenses, royalties, price
protection, inventory carrying expenses,
and indirect selling expenses.

In addition to the aforementioned
deductions, we deducted all value
added to the FPD, pursuant to section
772(e)(3) of the Act. The value added
consists of the costs associated with toe
production and sale of toe computer,
other than the costs associated with the
FPD, and a proportional amount of profit
or loss related to the value added. Profit
or loss was calculated by deducting
from toe sales price of toe computer all
production and selling costs incurred by
the company for the computer. The total
profit or loss was then allocated
proportionately to all components of
cost. Only toe profit or loss attributable
to the value added was deducted.

In determining the costs incurred to
produce the computer, the Department
included (1) the costs of manufacture for
each component, (2) movement and
packing expenses for each component,
and (3) general expenses, including
selling, general, and administrative
expenses, R&D expenses, and interest
expenses.
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We used Toshiba’s data, except in the
following instances where the costs
were not appropriately quantified or
valued:

1. Unconsolidated G&A expenses
were calculated as a percentage of
unconsolidated cost of sales. “Other
expenses" were included in G&A.

2. R&D related specifically to a class
or kind of merchandise was allocated
over sales of the class or kind of
merchandise. R&D expenses for classes
or kinds of merchandise not sold during
the POI were allocated over the cost of
sales of the general class or kind. See
the “General Comments” section of this
notice for further details.

3. R&D expenses of a group laboratory
were included in general R&D. General
R&D expenses were reduced for
expenses which were determined to be
related to the general class or kind of
merchandise.

4. U.S. value added costs were
increased for miscellaneous material
usage variances.

5. The exclusion of commissions paid
for services to a related party was
disallowed.

Foreign Market Value

In order to determine whether there
were sufficient sales of FPDs in the
home market to serve as a viable basis
for calculating FMV, we compared the
volume of home market sales in each
such or similar category to the volume of
third country sales in the same such or
similar category, in accordance with
section 773(a)(1)(B) of the Act. Sharp,
Matsushita, and Hosiden had viable
home markets with respect to sales of
the newly defined such or similar
categories of FPDs made during the POI
(i.e., EL FPDs, gas plasma FPDs, and
active-matrix LCD FPDs, respectively).
Toshiba’s home market was not viable
with respect to sales of gas plasma
FPDs, the only relevant such or similar
category sold by Toshiba in the United
States during the POL

A. Hosiden

We calculated FMV based on
constructed value (CV), in accordance
with section 773(e) of the Act, because
Hosiden had no sales in the home
market of merchandise which could
reasonably be compared to its U.S. sales
according to the Department’s matching
criteria. The CV includes the cost of
materials and fabrication of the
merchandise exported to the United
States, plus general expenses, profit,
and packing. We used Hosiden’s CV
data except in the following instances
where the costs were not appropriately
guantified or valued:
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1. The material cost variance was not
used to determine the material costs;
instead, the standard material cost was
used as BIA.

2. Material cost was increased, using
BIA, for the difference between glass
used, as reflected on inventory records,
and the glass used, as reflected on
production records.

3. Fabrication cost was increased,
using BIA, to account for an adjustment
in the machine time standard for
February and March, 1990.

4. The cost of manufacture was
increased due to an adjustment in
yields. Using BIA, the quantity input into
the succeeding production stage, rather
than output from each production stage,
was used to calculate the yield of each
stage.

5. R&D related specifically to the
active-matrix LCD FPD class or kind of
merchandise was allocated over sales of
that class or kind of merchandise. See
the “General Comments" section of this
notice for further details.

6. Certain R&D that was incurred for
the benefit of the active-matrix LCD FPD
class or kind of merchandise but
classified by Hosiden as general R&D
was re-classified as R&D for that class
or kind of merchandise and allocated
over the cost of sales of that class or
kind of merchandise.

7. Indirect selling, warranty, and
credit expenses were adjusted for
various discrepancies.

After the adjustments, we used actual
general expenes, in accordance with
section 773(e)(1)(B)(i) of the Act,
because these expenses exceeded the
statutory minimum of ten percent. For
profit, we applied eight percent of the
combined cost of materials, fabrication,
and general expenses, pursuant to
section 773(e) (1)(B)(ii) of the Act,
because the actual amount was less
than the statutory minimum of eight
percent.

We made circumstance of sale
adjustments for differences in credit,
warranty, and technical services
expenses, pursuant to 19 CFR 353.36(a)
We added U.S. commissions and
deducted home market indirect selling
expenses Up to the amount of the U.S.
commissions, in accordance with 19 CFR
353.36(b).

We have recalculated Hosiden’s U.S.
warranty and technical services
expense adjustments to reflect
information discovered at verification
and changes to the cost of manufacture
of Hosiden’s merchandise sold in the
United States.

B. Matsushita

As stated in our preliminary
determination, we investigated whether

sales by Matsushita were made in the
home market at less than the cost of
production. We compared home market
ex-factory sales prices to the cost of
production (COP) in all cases. We found
that less than 90 percent but more than
10 percent of sales were made at prices
above the COP and considered only the
above-cost sales as a basis for
determining FMV. We disregarded
below-cost sales in our analysis.

For specific products, all of which
were sold below cost, we based FMV on
CV, in accordance with section 773(e) of
the Act.

We relied on the submitted COP and
CV information, except in the following
instances where the costs were not
appropriately quantified or valued:

1. R&D incurred during the POI
specifically for the gas plasma FPD class
or kind of merchandise was calculated
as a percentage of the cost of
manufacture of gas plasma FPDs during
the POL

2. R&D for the class or kind of
merchandise not sold during the POI
was allocated over the cost of sales of
the general class or kind of
merchandise. R&D incurred during the
1989 fiscal year for the class or kind of
merchandise not sold during the POI
was used, as BIA, instead of R&D
incurred during the POI, since
Matsushita could only provide such data
for fiscal year 1989. See the “General
Comments” and "Interested Party
Comments” sections of this notice for
further details.

3. G&A expenses were reduced for the
amount of R&D reclassified to the
general class or kind of merchandise.

4. R&D incurred by MEC was
increased to correct a mathematical
error made in Matsushita’s response.

After the adjustments, we used actual
general expenses, in accordance with
section 773(e)(1)(B)(i) of the Act,
because they exceeded the statutory
minimum of ten percent. For profit, we
applied eight percent of the combined
cost of materials, fabrication, and
general expenses, pursuant to section
773(e)(1)(B) (ii) of the Act, because the
actual figure was less than the statutory
minimum of eight percent. We added
U.S. packing.

Where FMV was based on home
market prices, for comparisons to
purchase price sales, we made
deductions, where appropriate, for
discounts and foreign inland freight. We
made circumstance of sale adjustments,
where appropriate, for differences in
credit, warranty, and royalty expenses,
pursuant to 19 CFR 353.56(a). We
deducted home market packing costs
and added U.S. packing costs. We made
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a circumstance of sale adjustment for
VAT incurred on home market sales and
not on export sales.

Where FMV was based on CV, for
comparisons to purchase price sales, we
made circumstance of sale adjustments,
where appropriate, for differences in
credit, warranty, and royalty expenses,
pursuant to 19 CFR 353.56(a).

Where FMV was based on home
market prices, for comparisons to ESP
sales, we made deductions, where
appropriate, for discounts and foreign
inland freight We made deductions,
where appropriate, for credit warranty,
and royalty expenses. We also deducted
indirect selling expenses, including
inventory carrying expenses,
warehousing expenses, advertising
expenses, and other indirect selling
expenses. This deduction for home
market indirect selling expenses was
capped by the amount of indirect selling
expenses incurred in the U.S. market, in
accordance with 19 CFR 353.56(b). We
deducted home market packing costs
and added U.S. packing costs. We made
a circumstance of sale adjustment for
VAT incurred on home market sales and
not on export sales.

Where FMV was based on CV, for
comparisons to ESP sales, we made
deductions, where appropriate, for
credit, warranty, and royalty expenses.
We also deducted indirect selling
expenses, including inventory carrying
expenses, warehousing expenses,
advertising expenses, and other indirect
selling expenses. This deductionfor
home market indirect selling expenses
was capped by the amount of indirect
selling expenses incurred in the U.S.
market, in accordance with 19 CFR
353.56(b).

C. Sharp

As stated in our preliminary
determination, we investigated whether
sales by Sharp were made inthe home
market at less than the cost of
production. We compared home market
ex-factory sales prices to the COP in all
cases. We found that less than 90
percent but more than 10 percent of
sales were made at prices above the
COP and considered only the above-cost
sales as a basis for determining FMV.
We disregarded below-cost sales in our
analysis. For certain models, all of
which were sold below cost, we based
FMV on CV in accordance with section
773(b) of the Act. The submitted COP
and CV costs were relied upon, except
in the following instances, where the
costs were not appropriately quantified
or valued:

1. Glass material costs were increased
for the difference between glass used
from inventory records and glass used

according to production records.
Because Sharp was unable to provide
the necessary data, we used, as BIA,
data obtained from other respondents in
these investigations.

2. Factory overhead expenses of the
LCD Division which Sharp had included
in its G&A calculation were reclassified
and included in the cost of manufacture.
These expenses were allocated over die
cost of sale of the LCD Division.

3. R&D expenses related specifically
to the EL FPD class or kind of
merchandise were allocated over sales
of the EL FPD class or kind of
merchandise. R&D expenses the for
classes or kinds of merchandise not sold
during the POl were allocated over die
cost of sales of the general class or kind.
See the “General Comments” section of
this notice for further details.

4. G&RA expenses were allocated
according to the level of the corporate
organization at which they were
incurred—the LCD Division, the
Electronics Components Group, and
Sharp Coiporation.

After the adjustments, we applied the
statutory minimum of ten percent for
general expenses, in accordance with
section 773(e)(1)(B)(i) of die Act,
because the actual expenses did not
exceed ten percent For profit, we
applied eight percent of the combined
cost of materials, fabrication, and
general expenses, pursuant to section
773(e)(D(B)(ii) of the Act, because the
actual figure was less than the statutory
minimum of eight percent. We added
U.S. packing.

Where FMV was based on home
market prices, for comparison to
purchase price sales, we made
deductions, where appropriate, for cash
discounts, rebates, and inland freight.
We made circumstance of sale
adjustments, where appropriate, for
differences in credit and warranties,
pursuant to 19 CFR 353.56(a). We
deducted home market packing costs
and added U.S. packing costs and U.S.
credit expenses. We made a
circumstance of sale adjustment for
VAT incurred on home market sales and
not on export sales. We made the VAT
adjustment based on U.S. gross price net
of discounts.

Where FMV was based on home
market prices, for comparison to ESP
sales, we -made deductions, where
appropriate, for cash discounts, rebates,
and inland freight. We made deductions,
where appropriate, for credit and
warranties. We deducted home market
indirect selling expenses, which
included Inventory carrying expenses,
product liability premiums, other
indirect selling expenses, and
advertising expenses. This deduction for
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home market indirect selling expenses
was capped by the amount of indirect
selling e?q)enses and commissions
incurred in the U.S. market, in
accordance with 19 CFR 353.56(b). We
deducted home market packing costs
and added U.S. packing costs. We made
a circumstance ofsale adjustment for
VAT incurred on home market sales and
not on export sales. We made the VAT
adjustment based on U.S. gross price net
of discounts.

Where FMV was based on CV, for
comparisons to ESP sales, we made
deductions, where appropriate, for
credit and warranties. We deducted
home market indirect selling expenses,
which included inventory carrying
expenses, product liability premiums,
other indirect selling expenses, and
advertising expenses. This deduction for
home market indirect selling expenses
was capped by the amount of indirect
selling expenses and commissions
incurred in the U.S. market, in
accordance with 19 CFR 353.56(b). We
added U.S. packing costs.

D. Toshiba

We calculated FMV based on CV, in
accordance with section 773(a)(2) of the
Act, because Toshiba did not have a
viable home market or third country
market. The CV includes the cost of
materials and fabrication of the
merchandise exported to the United
States, as reflected in the price Toshiba
paid for the FPD from an unrelated
supplier, plus general expenses, profit,
and packing. We used Toshiba’s CV
data exceptin the following instances
where the costs were not appropriately
quantified or valued:

1. Unconsolidated G&A expenses
were calculated as a percentage of
unconsolidated cost of sales. “Other
expenses” were included in G&A.

2. R&D expenses related specifically
to a class or kind of merchandise were
allocated over sales of the class or kind
of merchandise. R&D expenses for
classes or kinds of merchandise not sold
during the POI were allocated over the
cost of sales of the general class or kind.
See the “General Comments” section of
this notice for further details.

3. R&D expenses of a group laboratory
were included in general R&D. General
R&D expenses were reduced for
expenses which were determined to be
related to the general class or kind of
merchandise.

4. The exclusion of commissions paid
for services to a related party was
disallowed.

5. Interest expenses were reduced to
avoid double counting imputed credit.
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After the adjustments, we used actual
general expenses, in accordance with
section 773(e)(1)(B)(i) of the Act,
because they exceeded the statutory
minimum of ten percent. For profit, we
applied eight percent of the combined
cost of materials, fabrication, and
general expenses, pursuant to section
773(e)()(B)(ii) of the Act, because the
actual figure was less than the statutory
minimum of eight percent. We added
U.S. packing.

From CV we deducted rebates,
warranties, royalties, credit, and
indirect selling expenses. The deduction
for home market indirect selling
expenses was capped by the amount of
indirect selling expenses incurred in the
U.S. market, in accordance with 19 CFR
353.56(b).

Currency Conversion

In accordance with 19 GFR 353.60, we
converted foreign currency into the
equivalent amount of United States
currency using the official exchange
rates in effect on the appropriate dates.
All currency conversions were made at
rates certified by the Federal Reserve
Bank.

Verification

We verified the information used in
making our final determination in
accordance with section 776(b) of the
Act. We used standard verification
procedures including examination of
relevant accounting records and original
source documents of the respondents.
Our verification results are outlined in
the public versions of the verification
reports which are on file in the Central
Records Unit (room B-099) of the Main
Commerce Building.

General Comments

Comment 1: Interested parties have
suggested a number of methods for the
allocation of R&D as it relates to
constructed value and the cost of
production. Individual respondent
positions on R&D can be found in the
“Interested Party Comments” section of
this notice.

DOC Position: The Department’s
methodology for the allocation of R&D
in these investigations is as follows.

In order to calculate COP and CV, the
Department has allocated R&D using a
two-step process. First, all class or kind-
specific R&D was allocated only to all
class or kind specific sales. For example,
all gas plasma FPD R&D was allocated
to all gas plasma FPD sales. Second, in
instances where a company had R&D for
a class or kind of merchandise during
the POI, but no sales of the same class
or kind of merchandise, that R&D
expense was allocated over sales of the

general class or kind of merchandise, all
high information content flat panel
displays, regardless of technology.

Section 773(e)(1)(B) of the Act requires
the Department to include in CV an
“amount for general expenses . . . equal
to that usually reflected in sales of the
merchandise of the same general class
or kind as the merchandise under
consideration.” In Cellular Mobile
Telephones and Subassemblies from
Japan; Final Results of Antidumping
Duty Administrative Review (54 FR
48011, November 20,1989), the
Department “determined to use profit
and selling, general, and administrative
expense (SG&A) figures for a specific
product when such data was more
accurate or otherwise more
appropriate.” In this case, it is both
more accurate and more appropriate to
allocate class or kind specific R&D over
class or kind specific sales, wherever
possible because the benefits of this
R&D relate directly to sales of this class
or kind of merchandise. Where this is
not possible, the Department has used
the next most appropriate method, that
of allocating R&D over the general class
or kind of merchandise.

Comment 2: The petitioners contend
that the Department should define the
scope of these investigations to include
all subassemblies that are exclusively
dedicated to or designed for use in
FPDs. The petitioners state that the
evidence in the record fully supports the
inclusion of all such subassemblies, as
expressed in the petition, rather than
only “processed glass substrates,
whether or not integrated with
additional components,” as the
Department preliminarily determined.
The petitioners maintain that the
petition satisfied the requirements for
initiation of a case involving all
subassemblies, that precedent holds that
there is a presumption that the products
described in the petition are within the
class or kind of merchandise subject to
these investigations, and that the
Department “has neither stated that the
petition is insufficient or unsatisfactory
in any respect, nor cited evidence in the
record that would support such a
finding.” The petitioners state that they
manufacture all of the subassemblies
identified in the petition, that such
subassemblies are the same class or
kind of merchandise as complete FPDs,
and that the inclusion of all such
subassemblies is necessary to prevent
circumvention of any ensuing
antidumping duty order.

The petitioners state that in altering
the scope of these investigations, the
Department only cited concerns
regarding potential disruption of trade in
many electronic components and

Federal Register / Vol. 56, No. 136 / Tuesday, July 16, 1991 / Notices

regarding the administrability of any
ensuing antidumping duty order. The
petitioners contend that the “exclusively
dedicated to or designed for use”
standard responds to both of those
concerns, and is consistent with
administrative practice in cases
involving imports of subassemblies (e.g.,
Final Determination of Sales at Less
Than Fair Value: Certain Small Business
Telephone Systems and Subassemblies
Thereof from Japan (54 FR 42541,
October 17,1989)). The petitioners state
that their clear intent throughout the
investigations has been to include all of
the aforementioned subassemblies. The
petitioners conclude, citing NTN Bearing
Corp. of America v. United States, 14
CIT , 747 F. Supp. 726, 730 (1990),
that “absent record evidence requiring a
contrary conclusion, the Department is
statutorily obliged to insure that the
proceedings are maintained in a form
which corresponds to the petitioner’s
clearly evinced intent and purpose.”

The CSMG contends that the
Department should use its inherent
authority to redefine and clarify the
parameters of its investigations to
exclude all subassemblies from the
scope of the investigations, including
glass substrates. CSMG states that there
is no claim of dumping of these
subassemblies, that subassemblies are
not being imported, and that the
petitioners state that is no market for
subassemblies. CSMG maintains that
fears of circumvention of any ensuing
antidumping duty order are insufficient
justification for including
subassemblies, and that the anti-
circumvention provision of the Omnibus
Trade and Competitiveness Act of 1988
provides ample protection for the
domestic industry. CSMG further states
that the petitioners have failed to
adequately describe the subassemblies
they want included in the scope of the
investigations, that it is doubtful that the
petitioners are representative of the U.S.
industry that manufactures parts or
subassemblies of FPDs, and, therefore,
that the petitioners have failed to meet
their legal burden and provide
information that would enable the
Department to conduct thorough
investigations. CSMG stated that if glass
substrates remain within the scope of
the investigations, glass substrates
should be properly defined to include
only patterned glass with electro-optical
material incorporated, since that
definition is technologically appropriate
and administratively feasible.

In Focus contends that the
Department should exclude from the
scope of the investigations the
processed glass substrates purchased by
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In Focus for use in manufacturing color
FPDs. In Focus states that such a step
would reflect the differences in
manufacturing processes among
companies and that the petitioners’
proposed scope of investigation is
carefully crafted to exclude glass which
the petitioners import, while including
glass which the petitioners’ domestic
competitors import.

Texas Instruments Incorporated (TI)
contends that the Department should
continue to exclude drive and control
electronics from the scope of the
investigations, and that if the
Department includes such electronics in
the scope of the investigations, the
petitioners do not have standing to
initiate antidumping investigations with
respect to such electronics, as Tl
represents the majority of the domestic
industry producing driver integrated
circuits and control electronics. Tl
believes that drive and control
electronics are, in general, not
“exclusively dedicated to or designed
for use in” FPDs. Drive electronics, by
their very nature, were usable in both
high and low information content flat
panel displays. Tl adds that the
petitioner’s revised definitions of drive
electronics, as reflected in the
petitioners’ case brief, are neither clear
nor adequately specific. Tl also states
that many products perform the function
of control electronics for FPDs, but that
these products can also be used with
cathode ray tube displays and other
non-FPD applications.

Toshiba contends that the Department
should not redefine the scope of the
investigations to include subassemblies
that are exclusively dedicated to, or
designed for, use in FPDs. Toshiba
expresses concern that such a
redefinition would lead to significant
administrative and commercial
problems regarding the importation of
other electronic components.

DOC Position: We find that the
continued inclusion in thé scope of the
investigations of display glass, as
defined in the “Scope of Investigations”
section of this notice, is warranted,
given the apparent exclusion dedication
of that subassembly and the fact that it
represents that essential character of an
FPD. The technology used by an FPD is
defined by the technology of the display
glass and, therefore, the basic technical
characteristics of the completed FPD are
also defined by the display glass. In
addition, the selection of the other
components is a function of the display
technology, which is determined by the
type of display glass.

In addition to the display glass, the
petitioners request that other
subassemblies of an FPD be included in

the scope of investigations. The
petitioners name as subassemblies:
Drive electronics; control electronics,
mechanical package, and power supply.
We find that the evidence on the record
does not support the inclusion of these
other subassemblied in the scope of
investigations for the reasons set forth
below.

The aforementioned subassemblies
are not adequately defined. For
example, the petitioners state that they
do not wish to include “driver integrated
circuits” (ICs) but wish to include
“driver electronics.” The petitioners
distinguish between these items as
follows: “when driver ICs and other
parts are joined together in a certain
fashion * * * they become a
subassembly within the requested
scope.” See, Letter from Paul Rosenthal
to Secretary, May 30,1991, at 12. The
petitioners definition is so ambiguous
that it would be administratively
impossible for the U.S. Customs Service
to identify a covered subassembly. In
the case of driver electronics, Customs
would need to know the number of ICs
that constitute driver electronics, as well
a clear identification of the “other parts”
necessary for the item to qualify as a
subassembly. Furthermore, Customs
would be required to determine the
“certain fashion” of assembly required
for the product to be included in the
scope 6f investigations.

The petitioners’ principal concern
appears to be that failure to include
subassemblies in the scope of
investigations would result in
circumvention of any import relief
granted in the investigations. The
petitioners argue that subassemblies can
be assembled into a completed FPD
easily, quickly, and at no great expense.
The Omnibus Trade and
Competitiveness Act of 1988 amended
the Tariff Act of 1930 to include new
section 781, which specifically
addresses the issue of circumvention. If
the petitioners discover evidence that
circumvention of any ensuing
antidumping duty order is occurring,
they may file for relief under section 781
of the Act.

Comment 3: Mitsui contends that it
imports computer systems from Japan
which incorporate an FPD in their
system hardware. Mitsui states that its
transactions involve the sale and
subsequent importation of a computer
system, and not the purchase of
components, such as an FPD. All of the
components of the systems which it
imports are designed and dedicated for
use together. Mitsui maintains that
transactions involving computer
systems, by their nature, do not involve
the sale of subject merchandise to the
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United States. Such transactions,
therefore, are beyond the scope of these
investigations. Mitsui also states that
although U.S. Customs classifies the
subassembly containing the FPD as a
display, Customs looks only at the
condition of merchandise at the time of
importation, while the Department must
make determinations based on the class
or kind of merchandise sold. Mitsui
maintains that it sells computer systems.
Finally, Mitsui states that, since its
shipments of computer systems began
long before the beginning of this case, its
shipments were not designed to
circumvent antidumping duties on FPDs.

Toshiba urges that the Department
accept the position advocated by Mitsui.

The petitioners contend that the
Department in its preliminary
determination properly included in the
scope of these investigations FPDs
imported in shipments with other
computer subassemblies. The petitioners
state that the failure to include such
subassemblies in the scope of these
investigations would create a loophole
enabling importers to circumvent an
antidumping duty order.

DOC Position: We disagree with
Mitsui. Mitsui’s contention that the
finished product [i.e., the computer) is
treated by the OEM as an integrated
entirety and all components are
designed for a specific and singular end-
use is not dispositive of whether
merchandise is within the scope of an
investigation. Mitsui clearly sells a
collection of components to the OEM,
one of which is indisputably an FPD.
Nor is the fact that Mitsui’s FPDs are
imported in shipments with other
computer subassemblies controlling. As
the Department determined in Final
Determination of Sales at Less Than
Fair Value: Color Picture Tubes From
Japan (52 FR 44171, November 18,1987),
the mere fact that additional
components may be entered at the same
time as the subject merchandise does
not change the fact that the subject
merchandise is being imported and
potentially dumped. Furthermore, the
Department continues to find the rulings
of the U.S. Customs Service on this
matter instructive. Three rulings, issued
in 1988,1989, and 1990, determined that
shipments of FPDs by Mitsui “do not
represent an unassembled computer,”
but rather were properly classified as
“display units without cathode ray tube,
having a visual display diagonal not
exceeding 30.5 centimeters,” under HTS
8471.92.3000.

Therefore, we determine that the
importation of FPDs, as described by
Mitsui, are subject to these
investigations so long as those FPDs are
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active-matrix LCD FPDs or EL FPDs. We
have rescinded the investigation with
respect to passive-matrix LCD FPDs and
have found no sales at less than fair
value of gas plasma FPDs.

Interested Party Comments
A. Hosiden

Comment 1: Hosiden contends that
the Department improperly used
constructed value as the basis for FMV,
rather than appropriate, available, and
verified third country sales data. The
Department found that Hosiden’s home
market is viable but that Hosiden had
no sales of “such or similar
merchandise” in its home market
because the home market sales failed to
meet the Department’s Tier 1 matching
criteria. Hosiden submits that these
findings are logically inconsistent and
legally insupportable. Hosiden
concludes that the Department’s Tier 1
criteria preclude its home market sales
from being such or similar to its U.S.
sales, and therefore that its home
market cannot be viable.

Hosiden argues that in the absence of
a viable home market there is a clear
statutory and regulatory preference for
the use of third country sales, rather
than constructed value, for FMV.
Hosiden cites Final Results of
Antidumping Duty Administrative
Review: Color Television Receivers,
Except for Video Monitors from Taiwan
(53 FR 49714, December 9,1988), where
the Department stated that “[i]t is our
policy, based on the legislative history
of the 1979 [Trade Agreements] Act, to
use third country sales, where possible,
rather than constructed value as a basis
for comparison in determining foreign
market value.”

Hosiden also cites Final
Determination of Sales at Less Than
Fair Value: Motorcycle Batteries from
Taiwan (47 FR 9267, March 4,1982),
where the home market was technically
viable but, based on the substantial
dissimilarity betwen the merchandise
sold in the home market and in the
United States, the Department used
third country sales for comparison to all
but one U.S. model. Hosiden states that
it has no home market models
comparable to those sold in the United
States.

Hosiden further cites Final
Determination of Sales at Less Than
Fair Value: Small Business Telephone
Systems and Subassemblies Thereof
from Korea (54 FR 53141, 53150,
December 27,1989) where the
Department stated that itis a
reasonable exercise of its discretion
under the law to use third country sales
rather than constructed value, even

when the home market has been
determined to be viable.

Hosiden states that it has reported to
the Department substantial sales to one
third country of merchandise identical
to that sold to the United States, with
these third country sales forming the
most appropriate basis for comparison
to U.S. sales.

The petitioners contend that selection
of constructed value for FMV is the only
choice that results in a fair comparison
of prices in different markets. The
petitioners state that Hosiden’s third-
country sales were made pursuant to the
same contract as the U.S. sales and the
petitioners conclude that the U.S. and
third-country sales were not unique
transactions capable of comparison with
each other, but simply one sale with
shipments going to two different
destinations.

DOC Position: We calculated FMV for
Hosiden based on constructed value
because: (1) Hosiden’s home market is
viable; and (2) Hosiden made no sales in
the home market that were comparable
to its U.S. sales.

Section 773(a)(1) of the Act states that
FMYV "shall be the price * * * at which
such or similar merchandise is sold * * *
in the principal markets of the country
from which exported” unless “the
quantity sold for home consumption is
so small in relation to the quantities sold
* * * to countries other than tire United
States as to form an inadequate basis
for comparison.” The determination of
whether home market sales are “so
small” as to be "inadequate” is
commonly referred to as the “viability
test.”

The viability test calls for a
comparison of the quantity of sales in
the home market with the quantity sold
to third countries. If that ratio is too
small (normally, below five percent),
then the Department considers home
market sales to constitute an
“inadequate basis for comparison” and
calculates FMV based on sales to a third
country or based on constructed value.
See, 19 CFR 353.48.

In our preliminary determination, we
found that all FPDs constituted a single
class or kind of merchandise with three
such or similar categories [i.e., LCD, EL,
and gas plasma FPDs). As an initial step
in analyzing Hosiden’s data, we found
that Hosiden was viable with respect to
the such or similar category that it
produced for sale to die United States,
LCDs.

Despite the redefinition of the classes
or kinds of merchandise and the such or
similar categories, Hosiden remains
viable when the viability test is
performed on the basis of the redefined
class or kind of merchandise (and such
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or similar category) that Hosiden sells to
the United States—active-matrix LCD
FPDs. The viability test shows that there
was a significant volume of active-
matrix LCD FPD sales in the home
market compared to sales of such or
similar merchandise in third countries.

Prior to issuing the questionnaire in
these investigations, we solicited
comments from interested parties
regarding the criteria that should be
used for the selection of the most similar
home market products for comparison to
U.S. sales. Based on these comments, we
established “matching criteria” in
appendix V of our questionnaire. No
parties objected to the appendix V
matching criteria.

Based on the criteria established in
Tier | of appendix V, Hosiden had no
sales in the home market that were
sufficiently similar to its U.S. sales to
allow comparison. Hosiden contends
that under these circumstances, it
cannot, by definition, be viable and that
therefore the Department must use third
country sales to calculate FMV. See,
H.R. Rept No. 1261,85th Congress, 2d
Sess. (1958), at 8.

Hosiden confuses the purpose of the
viability test and the purpose of the
matching criteria. The policy underlying
the viability test is to ensure that the
market in which price comparisons are
being performed is adequate and
appropriate. The viability test is not
intended to measure precise quantities
of sales of each individual product
model; rather, it is intended to provide a
guideline, early in the investigation, as
to the existence of a reasonable level of
market activity. Matching criteria, on
die other hand, are intended to ensure
that each U.S. sale is matched to the
most similar home market sale, as well
as to define when sales are sufficiently
dissimilar that they may not be
compared once home market viability
has been established.

The viability test is often performed
using the same groupings of
merchandise used for price
comparisons. However, these two
groups need not be identical, as long as
the first group (those transactions used
for the viability test) provides a
reasonable indication of the level of
activity in the home market and the
second group (those transactions used
for specific price comparisons) contain
sales that can properly be compared
with those in the United States.

In those instances where sales in the
home market are viable but nevertheless
cannot be properly compared with sales
to the United States, however, the
Department has traditionaly based FMV
on CV. See, e.g., Final Results of
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Antidumping Duty Administrative
Review: Forged Steel Crankshafts from
the United Kingdom (55 FR 48880,
November 23,1990) (ITA used CV as the
basis for FMV where the ITA could not
adjust for the aifferences between the
twisted and untwisted crankshafts. ITA
also used CV as the basis for FMV
where ITA identified comparable home
market products but was unable to find
contemporaneous sales); and Final
Determination of Sales at Less Than
Fair Value: Small Business Telephone
Systems from Korea (54 FR 53141,
December 27,1989) (Although home
market was viable, where merchandise
was regarded as dissimilar due to
substantial difference in merchandise
adjustments, ITA used CV).

The conclusions reached by the
Department in the cases cited by
Hosiden were based upon an entirely
different set of circumstances than are
present in this case and these cases do
not support the proposition for which
they are cited. In both Small Business
Telephone Systems from Korea and
Motorcycle Batteries from Taiwan, the
department determined that although
the home market met the five percent
test, the volume of sales in the home
market was so small compared to U.S.
sales that it was not appropriate to
consider it “viable.”

Comment 2: The petitioners contend
that the Department should include
fixed warranty costs in Hosiden'’s
indirect selling expenses.

Hosiden responds that the petitioners
have blindly adopted an error in the
constructed value verification report,
and that U.S. indirect selling expenses
are irrelevant for Hosiden’s sales, which
were all on a purchase price basis.

DOC Position: We agree with the
petitioners. Hosiden stated at
verification that the fixed portion of
warranty costs was not included in
indirect selling expenses. Indirect selling
expenses are relevant, given the
inclusion of such expenses for the home
market in the CV. Therefore, we have
adjusted Hosiden’s indirect selling
expense figures to include home market
fixed warranty costs.

Comment 3: Hosiden contends that its
date of sale methodology for U.S. sales
is correct, with its selection of change
order (CO) dates accurately reflecting
the dates on which the essential terms
of the transactions were fixed. The CO
is issued by a customer to alter the
terms of a preceding purchase order
(PO) (e.g., price, quantity, delivery date).

The petitioners contend that the
appropriate dates of sale for Hosiden
are the dates on which the price and
quantity terms of the transactions were
no longer subject to modification, and

that those terms were still subject to
modification after at least one change
order date claimed by Hosiden as date
of sale.

DOC Position: After a thorough
review of information submitted on the
record and information obtained at
verification, we determine that the
proper date of sale is the invoice date
[i.e., shipment date). It is the
Department’s practice to determine the
date of sale as the date on which the
essential terms of the sale, specifically,
price and quantity, are finalized. See,
Final Determination of Sales at Less
Than Fair Value: Grey Portland Cement
and Clinker from Japan (56 FR 12156,
12163, March 22,1991). Although the
material terms of sale are included in
the POs and COs, the terms of sale are
not final until shipment. For at least half
of the COs claimed by Hosiden as dates
of sale, changes to essential terms of
sale occurred after some shipments had
been made pursuant to the COs. That
these changes can and do occur up to
the shipment date indicates that the POs
and COs do not finally set the terms of
sale. Therefore, we have used the
invoice date [i.e., shipment date) as the
date of sale. (See, Final Determination
of Sales at Less Than Fair Value:
Industrial Nitrocellulose from the
Federal Republic of Germany (55 FR
21058, 21059 May 22,1990) (The
Department determined that the terms of
sale were not set at the purchase order
date where changes were made to price
and quantity up until the date of
shipment.

Accordingly, the Department used the
date of shipment as the date of sale.))

At verification we examined sales
reported by Hosiden [i.e., sales made
pursuant to POs or COs issued during
the POI). We did not examine in detail
information regarding shipments made
during the POI pursuant to POs or COs
issued prior to the POI. Therefore, as
BLA, we have based our margin
calculation only on sales reported by
Hosiden and examined in detail at
verification.

Comment 4: The petitioners contend
that the Department should reject
Hosiden’s home market warranty
expense claim because Hosiden
overstated its home market warranty
expenses by assuming that all home
market units returned were scrapped
and because the cost of manufacture
data used to calculate per-unitwarranty
expenses for certain home market
models do not agree with the per-unit
manufacturing cost that Hosiden
reported at the cost verification.

Hosiden replies that its methodology
used conservative assumptions since
actual data were not available at the
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time of its response, and that any
overstatement of home market warranty
expenses would be to Hosiden’s
detriment in a constructed value
situation.

DOC Position: We agree with the
petitioners that certain manufacturing
costs used to calculate the home market
warranty expense do not agree with
manufacturing cost information
presented during the cost verification.
Therefore, we have recalculated
Hosiden’s home market warranty
expense claim by including the
manufacturing costs that were
inappropriately excluded.

Comment5: The petitioners contend
that the Department should recalculate
Hosiden’s U.S. warranty and technical
service expense factors based on FPDs
sold during the POI, rather than FPDs
invoiced during the POL

Hosiden contends that the
Department has traditionally accepted
the value of shipments during the POI as
the denominator for circumstance of
sale adjustments, notwithstanding that
the date of sale is not based on date of
shipment.

DOC Position: Given that we are now
using invoice date as date of sale, itis
appropriate to use shipments invoiced
during the POI as a basis for allocating
these expense.

Comment 6: Hosiden contends that its
technical service expenses properly
exclude travel expenses incurred by
sales personnel.

The petitioners contend that the sales
personnel attended a meeting relating to
technical service, in one instance, and
that the sales personnel’s visit coincided
with the visit of technical service
personnel in another instance.
Therefore, the travel expenses for sales
personnel for these visits should be
classified as technical service expenses.

DOC Position: We agree with
Hosiden. There is no evidence on the
record to suggest that Hosiden’s sales
personnel performed any technical
service functions.

Comment 7: The petitioners contend
that Hosiden incorrectly excluded from
technical service expenses a large
percentage of travel costs related to
visits to U.S. customers.

Hosiden contends that it correctly
calculated its U.S. technical service
expenses.

DOC Position: We agree with
Hosiden. The schedules of visits to U.S.
customers by Hosiden’s technical
service personnel were examined at
verification, and we have ho reason to
believe that the allocation of expenses
for these personnel is unreasonable or
distortive.
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Comment 8: Hosiden contends that
the Department improperly required
Hosiden to report home market direct
selling expenses for constructed value.
Hosiden states that "binding precedent”
requires the Department to use U.S.
direct selling expenses as a "proxy” for
home market direct selling expenses, a
policy established in Final
Determination of Sales at Less Than
Fair Value: Cell Site Transceivers from
Japan (49 FR 43080, 43084, October 28,
1984). Hosiden emphasizes that it had
no sales of comparable merchandise in
the home market and that direct selling
expenses for its home market products
are not representative because they
relate to products which are too
different from those sold in the United
States.

The petitioners contend that the
Department's requirement is supported
by the Department's precedent [e.q.,
Final Determination of Sales at Less
Than Fair Value: Mechanical Transfer
Presses from Japan (55 FR 335, 345,
January 4,1990)).

DOC Position: We agree with the
petitioners. The Act addresses this point
specifically: “the constructed value of
imported merchandise shall be the sum
of * * * an amount for general expenses
[y.e., selling, general, and administrative
expenses] and profit equal to that
usually reflected in sales of merchandise
of the same general class or kind as the
merchandise under consideration which
are made by producers in the country of
exportation *. * (section 773(e)(B) of
the Act (emphasis added)). Cases cited
by Hosiden in which the Department did
not use home market direct selling
expenses involved exceptional
circumstances in which the Department
was unable to use such expenses. No
exceptional circumstances existed in
this case, and the Act clearly required
the Department to use Hosiden’s home
market direct selling expenses.
Therefore, we have used home market
direct selling expenses in our
calculations for the class or kind of
merchandise sold in the United States
[i.e., active-matrix LCD FPDs).

Comment 9: The petitioners contend
that the Department should use BLA to
determine the constructed value of
Hosiden’s U.S. sales because Hosiden
failed to submit a timely response to the
Department’s questionnaire and failed
to provide a response in the form
required by the Department. The
petitioners maintain that it is well-
established Department policy not to
allow new responses to be filed after the
preliminary determination and during
verification because there is insufficient
time for proper analysis and verification

by the Department. The petitioners state
that Hosiden’s proposed revisions to its
constructed value response submitted
during verification were properly
rejected by the Department Finally, the
petitioners state that, during
verification, the Department discovered
numerous inconsistencies in Hosiden’s
March 1,1991, submission which, along
with problems with Hosiden’s
submissions at verification, warrant the
use of BLA.

Hosiden contends that the revisions to
the constructed value proffered at
verification were not new information
and did not materially alter prior
responses. Additionally, Hosiden claims
that the methodology used for the cost
of manufacturing calculation in both of
the worksheets not accepted at
verification by the Department and the
January 4,1991, submission were tested
and verified by the Department. Finally,
Hosiden contends that the revised
submissions should not have been
rejected because the Department's
regulations which requires respondents
to submit factual information “seven
days before the scheduled date at which
the verification is to commence” (19 CFR
353.31(a)()(i)) apply only to new
information.

DOC Position: We agree with the
petitioners in part. During verification
the Department held to its well-
established policy of not accepting new
information or information that would
substantially alter the submission and
properly did not accept Hosiden’s
proposed revisions to its submissions.
As stated in 19 CFR 353.36(c), the
purpose of verification is “to verify the
accuracy and completeness of submitted
factual information.” (Emphasis added)
New or revised data that is submitted
during verification is not necessarily
subject to verification because it may
substantially alter the prior submission,
and/or die Department may not have
sufficient time to properly analyze the
information. We used the information
submitted by Hosiden prior to
verification as the basis for calculating
CV. The information submitted by the
respondent, except for those areas that
were adjusted in the final results, was
verified to a degree which did not
warrant total rejection of the
information. See the "Foreign Market
Value" section of this notice for further
details of adjustments to Hosiden’s data.

Comment 10: The petitioners contend
that the Department should reject
Hosiden’s constructed value data and
use BLA, because Hosiden calculated a
material cost variance from calculations
that included high information content
and low information content active-
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matrix LCD FPDs. By including costs
associated with the production of low
information content FPDs, Hosiden
understated the actual costs it incurred
to manufacture the high information
content FPDs sold in the United States.

Hosiden maintains that the
calculation of the material cost variance
is proper because both the low
information content and high
information content active-matrix LCD
FPDs were made on the same
production lines.

DOC Position: We have used
Hosiden’s CV data but have rejected
Hosiden’s calculation of the material
cost variance. The material cost
variance, calculated only for the
purpose of this investigation, was
incorrect and appears to understate
actual material cost per unit. The
standard material cost that was applied
to all inputs did not recognize the
difference between units intended to be
completed for sale and units intended
for analytical testing, thus overstating
the total of the standard costs for all
inputs and creating a favorable variance
calculation. While this understatement
of actual material cost was not a
sufficient basis to reject Hosiden’s entire
response, it did require us to use partial
BLA. As BLA, we used the standard
material cost per input as adjusted for
the actual production yields for the
product sold in the United States and
did not adjust these costs for Hosiden’s
calculated material variance.

Comment 11: The petitioners claim
production yields for the subject
merchandise were overstated because:

(1) Hosiden failed to include in its
yield calculations mother glass panels
used for routine testing purposes; and

(2) The number of mother glass panels
issued to production based on inventory
records does not agree with the number
of panels issued according to the
production records.

Hosiden contends that it has captured
the costs of glass units used for routine
testing in its cost of manufacture
calculation by the adjustment of the
material cost variance. Hosiden also
maintains that the difference between
inventory and production records which
could not be reconciled is likely
attributable to changes in inventory due
to the fiscal year-end inventory count
adjustments. >

DOC Position: We agree with the
petitioners. The Department discovered
at verification that the total quantities of
mother glass reported as input into
production used for the calculation in
the submission did not reconcile to the
total quantities of mother glass used
from Hosiden’s inventory records.



Federal Register / Vol. 56, No. 136 / Tuesday, July 16, 1991 / Notices

Because die Department rejected die
material cost variance calculation, the
costs of routine glass testing and
unreconciled glass were not included in
CV; thus, as BIA, the Department
adjusted the material costs to include
the cost of mother glass used for routine
testing and the unreconciled quantity of
glass from inventory. See, also, DOC
Response to Comment 1 above.

Comment 12: The petitioners argue
that Hosiden overstated its production
yields foF the subject merchandise by
improperly reporting good output at the
end of each production stage although
there was a substantial difference
between the output of one production
stage and the input into the next stage.

Hosiden contends that the yields
calculated in the cost verification
exhibits are based on the ratio of the
number of output units of each product
from each production stage to the
number of inputs from the same stage
adjusted for work in process.

DOC Position: We agree with the
petitioners. Due to the discrepancies in
the verification exhibits presented by
Hosiden j»reporting FPDs that were
used for analytical testing and the
contradictory information on the record
regarding the nature of the processing of
these units, as BIA, we have based the
yield calculation for each production
stags on the number of units input into
the succeeding stage.

Comment 13: The petitioners contend
that the Department should reject
Hosiden’s cost of manufacture data
because the Department found at
verification that the worksheets used to
prepare Hosiden’s questionnaire
response did not reconcile to its daily
production and inventory records.

Hosiden claims that the Department’s
conclusion in the cost verification report
that the monthly production summary
reports did not reconcile to the daily
production and inventory records is the
result of the Department’s
misunderstanding of the format of, and
data in, the verification exhibit. Hosiden
maintains that had the Department
added the proper column on the
verification exhibit, it would have found
no discrepancy between the daily and
monthly report data.

DOC Position: Hosiden did not
present a clear explanation at
verification of certain documents.
However, after analyzing a complete
translation and examining the
explanation in Hosiden’s case brief, we
agree that the daily production data
does reconcile.

Comment 14: The petitioners contend
that Hosiden failed to include yields on
common glass panels in overall yield

data, thus understating the cost of
manufacturing.

Hosiden maintains that the
petitioners’ claim should be rejected
because common glass is not product
specific to the panel stage and,
moreover, the Department found no
discrepancies concerning this issue in
Hosiden’s monthly and daily factory
yield reports.

DOC Position: We agree with
Hosiden. For the submission, Hosiden
applied the model-specific yield
incurred on array mother glass to the
common mother glass used in each
model. Thus, with regard to common
glass, all relevant costs were properly
included in Hoaiden’s submissions.

Comment 15: The petitioners claim
that Hosiden’s cost of manufacturing
data are unreliable, and thus cannot be
used by the Department in the final
analysis, because the cost of
manufacturing information is different in
the home market warranty portion of the
sales verification and the profit portion
of the cost verification.

Hosiden holds that the sales price of
the model in question on the home
market warranty verification exhibit
was used as a conservative proxy for its
cost of manufacture. Hosiden explains
that a proxy was used because the cost
of manufacture calculations for this
model had not been completed at the
time of the submission of Hosiden’s
home market direct selling expenses.

DOC Position: We have recalculated
Hosiden’s home market warranty
expense adjustment to include
manufacturing costs improperly
excluded by Hodden. See, DOC
Response to Comment 4 above.
However, we find no reason to reject
Hosiden’s model-by-model
manufacturing costs.

Comment 16: The petitioners contend
that thin-film transistor R&D costs
incurred for other active-matrix LCD
FPDs produced, but not sold in the
United States, during the POI, should be
allocated to the model sold in the United
States. The petitioners state that
information gathered at verification
shows that this R&D could benefit the
particular FPD sold in the United States.

Hosiden maintains that although
general knowledge and experience
gained on one project may have an
indirect beneficial effect on other
contemporaneous or future projects, the
extent of any overlap must be precisely
defined. Under any circumstances, this
overlap must be confined to product line
R&D activities and expenses. Hosiden
claims that the product sold in the
United States is not of the same product
line as the other active-matrix LCD
FPDs because, according to the
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Department’s matching criteria, none are
such or similar to the product sold in the
United States.

DOC Position: We have allocated all
R&D incurred for a specific class or kind
of merchandise (active-matrix LCD
FPDs) over sales of the same class or
kind of merchandise. The R&D incurred
for active-matrix LCD FPDs included
some expenses for low information
content FPDs; however, Hosiden was
unable to separate these from high
information content FPDs. The
Department has considered all R&D for
active-matrix LCD FPDs to be related to
high information content FPDs and has
allocated such expenses to the cost of
goods sold of high information content
active-matrix LCD FPDs. See the
“General Comments” section of this
notice for further details.

Comment 17: The petitioners contend
that the Department should increase
Hosiden’s model-specific R&D costs by
including additional costs, incurred
during prior years, which were
uncovered during verification.

Hosiden maintains that revisions to
its R&D data, to include additional
historic costs and update a customer’s
forecasts for future purchases, were
proper and timely because it provided
the most accurate information regarding
actual events occurring subsequent to
the submission. This information
affected the distribution of product
specific R&D expenses to the
merchandise sold in the United States.

DOC Position: As stated above, we
have treated all R&D incurred in fiscal
year 1989 for active-matrix LCD FPDs as
related to high information content
active-matrix LCD FPDs mid have
allocated such costs to the class or kind.
Because of the "slice-of time” approach
used m investigations, R&D incurred in
prior years was not included in the CV
for the final determination. Thus, it was
unnecessary to adjust for additional
prior-year R&D.

Comment 18: The petitioners contend
that the Department should adjust
Hosiden’s R&D to include all expenses
incurred by the R&D Center which were
related to FPDs.

Hosiden claims that the record shows
that Hosiden’s R&D analysis and
methodology was meticulously reviewed
and verified by the Department.

DOC Position: We agree with the
petitioners and have considered the R&S
for Technical Administration to be R&D
overhead related to active-matrix LCD
FPD and not general R&D as it was
classified in the submission. R&D
overhead expenses for the R&D
Division, R&D Administration and
General Affairs that were classified as



32392

general expenses were also considered
by the Department to be R&D overhead
and were allocated to all LCD products
based on cost of sales. Hosiden
allocated R&D to the cost of sales of
LCD products. Such costs benefit two
classes or kinds of merchandise,
passive-matrix LCD FPDs and active-
matrix LCD FPDs. Because Hosiden was
unable to separately quantify the benefit
to each class or kind of merchandise, as
BIA, we have allocated such R&D to the
combined cost of sales.

Comment 19: The petitioners contend
that production coordination expenses
should be classified as a manufacturing
cost rather than general and
administrative expenses. Such costs are
incurred to schedule and coordinate
production, are incurred as a direct
result of manufacturing activity, and are
necessary to coordinate factory
operations.

Hosiden maintains that the costs of
the Production Coordination Department
functions are headquarters
administrative expenses and not
manufacturing costs. The manufacturing,
forecasting, planning and administration
of the production operations for liquid
crystal displays occur at the production
plants. Finally, production coordination
costs are classified on Hosiden’s
financial statements as part of selling,
general and administrative expenses.

DOC Position: We agree with Hosiden
and have not re-classified these
expenses. The costs of production
coordination are properly included in
the general expenses because they are
incurred to support the entire company’s
operations.

Comment 20: The petitioners claim
Hosiden’s interest expenses should be
recalculated based on instructions in the
Department’s questionnaire, i.e., interest
expense less short-term interest income
should be reduced by the ratio of
accounts receivable to total assets.
Hosiden’s interest expense rate is
understated because it reduced interest
expense, by the accounts receivable
ratio before deducting the full interest
income amount.

Hosiden contends that its calculation
is correct because the imputed credit
calculation does not take into account
interest income.

DOC Position: We agree with the
petitioners. Therefore, we have
recalculated net interest expense so that
it reflects the actual short-term financing
incurred by the company.

Comment 21: The petitioners contend
that the enterprise tax is a general cost
of Hosiden’s operating activities and
should be included in Hosiden’s general
expenses

Hosiden contends that the enterprise
tax in Japan is levied on the basis of
corporate income which is unrelated to
cost of production and therefore should
not be included in general expenses for
purposes of calculating constructed
value.

DOC Position: We agree with
Hosiden. Although the taxes are
considered an operating expense and
classified as SG&A on the financial
statements, the amount of this tax is
determined based on the level of income
of the corporation. The Department does
not consider income taxes based on the
aggregate profit/loss of the corporation
to be a cost of producing the product.
(See, e.g., Final Results of Antidumping
Duty Administrative Review; Color
Picture Tubes from Japan (55 FR*‘37915,
September 14,1990).} Therefore, we
have excluded such taxes for purposes
of this determination.

B. Matsushita

Comment 22; The petitioners claim
that Matsushita improperly included in
its home market advertising expenses a
markup charged by a related party. The
petitioners state that the expenses
should be reduced by the amount of the
markup.

Matsushita contends that although its
advertising expense claim includes a
markup charged by a related party, the
claim is reasonable because die markup
reflects the expenses incurred by the
related party in procuring the
advertising and because the final
amounts paid to the related party are
similar to prices charged by unrelated
suppliers on the open market.

DOC Position: We agree with the
petitioners. Matsushita’s home market
advertising expense should be based on
the prices which Matsushita paid to
unrelated parties rather than on prices
paid by one Matsushita unit to another.
At verification, we requested that
Matsushita provide information on
advertising expenses paid to unrelated
parties. Matsushita provided this
information for only one advertisement
during the POI. We have accepted
Matsushita’s advertising claim with
respect to this advertisement. We did
not adjust Matsushita’s FMV for the
advertising expenses for which
Matsushita was unable to provide any
information regarding the price paid to
unrelated parties because we have no
evidence to suggest that the mark-up
charged by the related company on the
single verified advertising claim is
similar to the mark-up charged on other
advertisements.

Comment 23: The petitioners contend
that Matsushita improperly divided
advertising expenses for Matsushita
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Electric Industrial (MEI) Corporate
International Industry Sales Division
(CIISD) by a value based on transfer
prices, rather than prices to the first
unrelated customer. The petitioners
maintain that prices to the first
unrelated customer should be used.

Matsushita contends that its
calculation of the denominator for this
factor is now based entirely on sales to
unrelated parties.

DOC Position: We agree with
Matsushita that its calculation of the
denominator for this expense, while
formerly including some transfer price
values, is now properly based on sales
prices to unrelated parties.

Comment 24: The petitioners state
that Matsushita improperly included in
its home market advertising claim
expenses for a trade show which
benefitted U.S. and third country sales,
as well as home market sales. Costs for
such trade shows should be allocated to
all FPD sales.

Matsushita states that expenses for
the trade show in question, held in
Tokyo, should be allocated only to home
market sales because in the past the
Department has attributed expenses to
the market in which the show was held.
The show was inarguably focused on
the Japanese industry.

DOC Position: We agree with
Matsushita that expenses for its Tokyo
trade show should be allocated solely to
home market sales, because the show
was held in Japan and was intended to
promote products in the Japanese
market.

Comment 25: The petitioners contend
that the Department should reject
Matsushita’s home market warranty
expense claim because:

(1) Matsushita failed to exclude from
this expense the costs of returned units
which were charged to customers;

(2) Matsushita’s home market
warranty expense includes expenses for
all markets;

(3) Matsushita submitted two revised
warranty expense claims during
verification; and

(4) The Department did not verify
documents relating to Matsushita’s
actual warranty expenses.

Matsushita contends that the
Department should allow its home
market warranty expense claim
because:

(1) It did not include the cost of
returned units that were charged to
customers;

(2) Although the numerator for the
warranty expense factor includes
expenses for other markets, the
denominator includes sales to all
markets (Matsushita’s records do not
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permit a separation of the markets, and
it performed dm only reasonable
allocation permitted by its records};

[3} All information included in the
revised warranty calculation was placed
on the record in advance of verification
in timely responses to the Department’s
requests for information; and

(4)  The costs of manufacture used in
the home market warranty calculation
were fully verified during the cost
verification.

D OCPositions We agree with
Matsushita and have accepted its
warranty calculation because we
verified that its statement of the facts
surrounding the warranty claim are
correct

Comment26: The petitioners contend
that the Department should disallow
Matsushita’s claimed home market
freight costs on shipments from Industry
Sales Office PSO] warehouses to
customers because Matsushita claimed
such costs for all home market
shipments, including those which did
not go through ISO warehouses.

Matsushita contends that its method
for calculating this expense is accurate
and reasonable, and has been accepted
by the Department in previous
investigations. The calculation of this
expense on a shipment-by-shipment
basis would be excessively difficult and
burdensome. Instead Matsushita has
calculated an average freight cost,
which will yield the same results as
shipment-by-shipment costs when a
weighted-average FMV is calculated.

DOC Position: We agree with
Matsushita. We find that Matsushita’s
method is reasonable, given the
difficulty of calculating the expense cma
shipment-by-shipment basis.

Comment27: The petitioners contend
that the Department should exclude
markup charged by related companies
from home market freight costs.

Matsushita contends that related n
companies charged markup for
movement expenses for both the home
market and the United States, so the
issue must be treated the same for both
markets. If the markup is excluded from
home-market movement expenses, it
must also be excluded from U.S.
movement expenses.

DOC Position: We agree with the
petitioners. We find that Matsushita’s
home market freight costs should be
based on the prices which Matsushita
paid to>unrelated parties rather than on
prices paid by one Matsushita unit to
another. The price paid by the related
party is not a market price; rather, itis a
price established for internal Matsushita
bookkeeping purposes. The price paid to
the unrelated freight company is the true
cost incurred by Matsushita fen its home

market freight As such, we have
reduced Matsushita’s claimed home
market freight costs by the amount of
markup found at verification.

Matsushita is incorrect in its claim
that we verified the markup charged by
related companies on movement
expenses for U.S. sales. In feet, we
simply examined the rate chart of a
random, unrelated freight company and
compared it to the prices charged by the
related company. We verified that the
prices charged by the related company
were equivalent to prices based upon
market transactions. Therefore, for
foreign brokerage and handling for
purchase price sales, we are using the
figuresreported by Matsushita and
verified as correct.

Comment 28: The petitioners contend
that Matsushita understated its
warranty expenses on U.S. FPD sales
by:
(1) Dividing warranty expenses by a
total sales value that includes shipments
of merchandise to replace returned
units; and

(2) Basing the numerator for the
expenses on ex-MEI values/transfer
prices and the denominator on sales
values.

Matsushita contends feat it fed not
understate these expenses because:

fl) The denominator of fee factor is
based on POI purchase orders, not
shipments, so it wifi not reflect
shipments of replacement units:

(2) The numerator and denominator
for the calculation were calculated on
the same basis, which is correct and
internally consistent.

DOC Position: We agreed wife
Matsushita because:

(1) Matsushita’s sales value does not
include shipments of units to replace
returned units;

(2) The numerator of fee warranty
expense factor, based on ex-MEI
transfer prices is an appropriate
approximation of Matsushita’s warranty
costs; and

(3) If an adjustment is to be applied as
a factor to sales values, then the
denominator used in calculating the
factor should also be based on sales
values.

Comment 29: The petitioners contend
that the Department should use fee
expense factor provided at verification,
using an alternative methodology, for
shipping and handling charges incurred
by MEI Corporate Overseas
Management Division of the Americas
(COMDA)' on shipments to the United
States.

Matsushita contends that its original
methodology was reasonable and
appropriate because:
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(1) The use of the shipping and
handling expense factor for cased FPDs
as a surrogate for feat expense factor for
computers is reasonable, since fee FPD
is by far fee most valuable single
component shipped;

(2) The Department has accepted feat
type of methodology in numerous prior
determinations, recognizing when
allocation of charges to specific
products is impracticable; and

(3) The alternative methodology is
based on a single month of shipments
and, therefore, is less reliable than a
factor calculated for fee entire POL

DOC Position: We agree wife fee
petitioners; The alternative methodology
provided at verification is more
reflective of the expenses which
Matsushita actually incurred.

Matsushita originally reported fee
cost of shipping a computer “kit” by
calculating fee cost of moving just fee
FPD. The alternative methodology
provided at verification calculates fee
cost of moving the entire kit and,
therefore, is more reflective of fee
expenses which Matsushita actually
incurred. With regard to Matsushita’s
claim that the alternative methodology
is inaccurate because it is based on only
one month of fee POL we find no
evidence to suggest that there would be
significant variations in movement cost
from month to month.

Comment 30: The petitioners contend
that Matsushita did not report
movement charges for shipments of
plasma displays and computer
components from MEI Special Projects
Office fSPO} to a subcontractor. As BLA,
fee Department should use an amount
equal to fee revised expense factor for
COMDA shipping and handling charges.

Matsushita contends feat its
subcontractor picks up all components
at SPO and builds any movement
expense into fee subcontracting fee
charged to Matsushita.

DOC Position: We agree with
Matsushita. Evidence on the record
indicates feat Matsushita properly
accounted for movement expenses
between SPO and fee subcontractor.

Comment31: The petitioners contend
that the Department should use, for
foreign inland freight charges on
shipments from MEC to SPO, fee
weighted-average cost calculated during
verification for shipments handled by
Matsushita’s primary short haul carrier.
The petitioners state feat the
Department should use this cost rather
than the revised cast provided by
Matsushita earlier during fee
verification.

Matsushita contends that the first
revised costis a weighted-average cost
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for all short haul carriers, and is thus
more accurate than information based
only on Matsushita’s primary short haul
carrier. In addition, Matsushita states
that the weighted average figure was
virtually identical to the figure for the
major single carrier, thus verifying the
accuracy of the weighted-average
number.

DOC Position: We agree with the
petitioners. The revised figure
calculated at verification is an
allocation based on the costs charged by
the carrier for shipments including FPDs.
Matsushita officials explained at
verification that the carrier is
responsible for “virtually all” shipments
of FPDs from MEC to SPO.

Comment 32: The petitioners contend
that the Department should include a
portion of expenses incurred by
Panasonic Finance, Inc. (PFI) in
Matsushita’s U.S. expenses because PFI
conducts financing activities for
Matsushita Electric Corporation of
America (MECA) and Matsushita
Computer Company (MCPC).

Matsushita contends that PFI’s
expenses are included in expenses and
costs for MECA and MCPC. Matsushita
states that PFI’s expenses are part of
MECA'’s general and administrative
expenses and, as such, are allocated to
MECA’s divisions, including those
dealing with FPDs and computers.

DOC Position: We agree with
Matsushita. Evidence on the record
indicates that expenses for PFI have
been properly allocated.

Comment 33: The petitioners state
that the Department should ensure that
computer parts are not included in the
prices reported by Matsushita for its
U.S. sales of transportable computers,
since both parts and computers are
recorded in Panasonic Industrial
Company Special Projects Office’s (PIC-
SPO) Invoice Tax Register (ITR).

Matsushita contends that no computer
parts were included in PIC-SPO’s
computer sales.

DOC Position: We agree with
Matsushita. The records examined at
verification showed that no computer
parts were included in PIC-SPO’s
computer sales.

Comment 34: The petitioners contend
that factors for U.S. selling expenses
should be based on U.S. sales net of
shipments of merchandise to replace
returned units. J

Matsushita contends that its factors
for U.S. selling expenses are based on
sales figures which did not include
replacement units.

DOC Position: We agree with
Matsushita. The records examined at
verification showed that no replacement

units were included in sales figures used
to calculate U.S. selling expenses.

Comment 35: The petitioners contend
that Matsushita understated its R&D in
the submission by including in the
general R&D expenses R&D which was
specifically for high information content
passive-matrix and active-matrix LCD
FPDs and EL FPDs. As described in the
preliminary determination in this
investigation, the products covered in
these investigations include all high
information flat panel displays with
pixel count of 120,000 or greater. Thus
all R&D incurred on behalf of high
information content flat panel displays
technology should be considered
product-line R&D, should be allocated
only to sales of high information content
flat panel displays, and should be
included in Matsushita’s cost of
manufacture.

Matsushita contends that the
methodology used for calculating R&D is
consistent with the company’s
organizational structure and accounting
practices, with necessary distinctions
among FPD technologies, and with
previous DOC determinations.

DOC Position: We agree with the
petitioners, in part. R&D expenses
incurred for the class or kind of
merchandise under investigation for
Matsushita, i.e., gas plasma FPDs, were
allocated based on the production of the
gas plasma FPDs. Because there were no
sales of other class or kinds of FPDs
during the POI, all other R&D incurred
for FPDs were allocated to the general
class or kind of merchandise.

Comment 36: The petitioners contend
that Matsushita understated its R&D by
allocating gas plasma FPD R&D to both
high information content and low
information content gas plasma FPDs
even though most of these R&D projects
were specifically for high information
content gas plasma FPDs.

Matsushita maintains that gas plasma
FPD related R&D were not allocated
over too broad a range of products, i.e.,
both low information content and high
information content gas plasma FPDs,
because only a small amount of the
costs of low information content FPD
production, e.g., labor and overhead,
was included in the denominator of the
R&D ratio, Therefore, exclusion of this
minor amount of costs from the
denominator would have a minor impact
on the cost of production calculations.

DOC Position: We agree with the
petitioners. Matsushita understated high
information content gas plasma FPD
product line R&D by including the labor
and overhead of low information
content gas plasma FPDs in the
denominator of its R&D calculation.
Therefore, we adjusted the denominator
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to include only the costs of manufacture
of information content gas plasma FPDs.

Comment 37: The petitioners contend
that the cost of manufacture of the FPDs
sold in the United States should be
adjusted because the yields for the glass
panel that Matsushita reported in its
response were based on the yields from
only one of its two FPD plants.

Matsushita acknowledges the error
and has no objection to adjusting the
cost of manufacture so that it reflects
the weighted average manufacturing
cost of the FPD further manufactured in
the United States.

DOC Position: We have made the
appropriate adjustment to the cost of
manufacture of the FPD which was sold
in the United States.

Comment 38: The petitioners contends
that the cost of electronic components
produced by a subsidiary of MEC are
understated and should be increased for
the final determination because certain
components appeared to be sold below
cost. Additionally, petitioners contend
that the Department should recalculate
Matsushita’s FPD cost of production
based on the greater of the related party
transfer prices or the related suppliers’
actual cost of production.

Matsushita maintains that the
understatement in the response for the
cost of electronic components produced
by a subsidiary of MEC is not significant
and thus has a minimal effect on the
final results. Matsushita also contends
that the range of profits earned on
transactions between MEC’s subsidiary
and MEC are normal. Finally,
Matsushita contends that since no issue
was raised for further consideration in
the cost verification report, the
Department recognizes that there was
no reason to doubt the arm’s-length
nature of the transfer prices.

DOC Position: The Department used
the actual costs of components produced
by Matsushita Kotobuki Electronics
(MKE), a related company, for the cost
of materials in CV.

For CV, pursuant to section 773(e)(2)
of the Act, the Department uses transfer
prices between related companies
unless such prices do not “fairly reflect
the value in the market under
consideration.” Printed circuit boards
assembled onto the fabricated glass
panel were customer-designed and thus
not comparable to other such boards on
the market. However, we note that some
of the transfer prices were made at
prices less than the cost of producing the
merchandise. Therefore, for CV
purposes, the Department has
disregarded the transfer prices and used
the cost of the components as
representative of the value reflected in
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the market under consideration. (See,
Final Determination of Sales at Less
Than Fair Value: Antifriction Bearings
(Other Than Spherical Plain and
Tapered Roller Bearings) and Parts '
Thereof from Italy; Final Determination
of Sales at Not Less Than Fair Value:
Spherical Plain Bearings and Parts
Thereof from Italy (54 FR 19096, May 3,
1989).)

Comment 39: The petitioners contend
that factory overhead cost incurred by
MCPC was not properly allocated to the
computer models under investigation
because of the large labor hour variance
for the production line that was
exclusively devoted to assembly of the
computer models under investigation.

Matsushita maintains that the
standard work times were used for the
limited propose of allocating overhead
and G&A costs among models. The
standards were not used to calculate
these costs. Total overhead and G&A
costs were based on total actual costs
as recorded on MCPC’s books.
Matsushita holds that the large variance
between standard time and the actual
time is irrelevant. MCPC divided total
actual costs by total standard time, and
then applied the resulting ratio to per-
model standard time. MCPC did not, as
the petitioners seem to contend, divide
total actual costs by total actual time
and apply the ratio to standard times.
Since the denominator of the calculation
was based on standard time, MCPC
applied the ratio to per model standard
time.

DOC Position: We agree with
Matsushita. Factory overhead and G&A
costs incurred on the production line
dedicated to the production of the
computers containing the subject
merchandise were properly allocated
and thus no adjustment is necessary.

Comment 40: Matsushita contends
that it is inappropriate to attribute all of
MEI Headquarters G&A expenses to
indirect selling expenses as the
Department did during the preliminary
determination. MEI Headquarters G&A
oversees Matsushita’s worldwide
operations which involve both
production and selling functions, thus
this G&A for this headquarter
operations must be allocated between
production and sales.

The petitioners contend that the
measure of relative G&A expenses
should be based on cost of sales rather
than on relative G&A expenses incurred
by MEI’s production and sales
subsidiaries. The petitioners’ claim that
the Department properly included MEI
Headquarters G&A expenses in indirect
selling expenses.

DOC Position: We agree with
Matsushita because part of the function

of the headquarters was to manage
corporate R&D laboratories in addition
to the company as a whole, both of
which involve production functions.
Thus, we have allocated MEI
Headquarters G&A as indirect selling
expenses and G&A as reported by
Matsushita.

C. Sharp

Comment 41: The petitioners contend
that advertising expenses claimed by
Sharp as direct selling expenses are
actually indirect selling expenses. The
petitioners state that Sharp’s advertising
was not direct at the customer’s
customer and thus, does not meet the
Department’s criteria for a direct
advertising expense claim.

Sharp replies that, because the
advertising was aimed at the ultimate
consumer of the high information
content FPDs, the expense incurred
qualifies as a direct selling expense.
Sharp asserts that the “customer’s
customer” standard, as set forth in
AFBs, should not apply to advertising
for components and other nonconsumer
products. Sharp claims that because it
sells only to OEMs and that once the
FPD is sold to the OEM it undergoes a
substantial transformation, there is no
“customer’s customer” for the FPD as an
individual product. Sharp cites Sheet
Piling from Canada: Final Results of
Antidumping Administrative Review
and Cancellation of Suspension
Agreement (55 FR 49551, 49552,
November 29,1990) as a decision where
the Department shifted the focus of the
advertising expense analysis to the
“level in the sales chain” when
determining which advertising expenses
qualify as direct selling expenses. As
OEMs are the “ultimate user” in the
sales chain of an FPD, Sharp contends
that advertising directed at OEMs
should be classified as a direct selling
expense.

DOC Position: We agree with the
petitioners. The Department’s
regulations state that ”’[t]he Secretary
also will make reasonable allowances
for differences in selling costs (such as
advertising) incurred by the producer or
reseller but normally only to the extent
that such costs are assumed by the
producer or reseller on behalf of the
purchaser from that producer or
reseller.” 19 CFR 353.56(a)(2).
Furthermore, the Department’s Study of
Antidumping Adjustments Methodology
and Recommendations for Statutory
Change, November 1985, at 51, clearly
addresses advertising, stating “[w]e will
allow a circumstance of sale adjustment
for the seller’s expense incurred on
advertising and sales promotion
directed at the customer’s customer; we
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will allow no adjustment when the
target is the party purchasing from the
manufacturer or exporter." (Emphasis
added). It is consistent with our
regulations and longstanding practice to
use the customer’s customer standard in
evaluating whether to treat advertising
as a direct or indirect selling expense.
See e.g., Tapered Roller Bearings Four
Inches or Less in Outside Diameter and
Certain Components Thereof from
Japan: Final Results of Antidumping
Duty Administrative Review (55 FR
38720, 38724, September 20,1990); and
AFBs, at appendix B. To the extent
Sheet Piling from Canada is inconsistent
with this approach, it was wrongly
decided. Sharp’s advertising is directed
at the OEM, the first unrelated customer,
and is not borne by Sharp “on behalf of
the purchaser from that” OEM.
Accordingly, we have classified Sharp’s
advertising expense in the home market
as an indirect selling expense.

Comment 42: The petitioners state
that Sharp incorrectly calculated its
home market cash discount percentage
by reporting cash discounts incurred on
sales outside the POI. The petitioners
urge the Department to remove these
cash discounts from Sharp’s total and
recalculate the cash discount
percentage.

Sharp replies that the petitioners
misinterpreted the verification exhibit
upon which the petitioners base their
argument. Sharp states that while its
documentation consolidates sales to
home market customers to one line item
of its report, it itemizes cash discounts
granted to its customers’ head offices,
sales branches, etc. Therefore, the
petitioners incorrectly extrapolate from
the report that cash discounts appearing
next to sales branches with a zero sales
figure were incurred outside the POI.
Sharp notes that sales to the disputed
sales branch are consolidated under the
head office.

DOC Position: We agree with Sharp.
Information reviewed at verification
shows that Sharp does indeed
consolidate sales to home market
customers while itemizing cash
discounts. Both total sales and total
cash discounts were verified to be
correct.

Comment 43: The petitioners state
that Sharp incorrectly based its ESP
credit expense adjustment on the cost of
short-term funds incurred by Sharp
Corporation, the parent company.
Furthermore, the petitioners assert, the
most accurate basis for the ESP credit
expense adjustment is Sharp Electronic
Corporation’s (USA) (SEC) short-term
interest rate. As the Department does
not have adequate information on SEC’s
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weighted-average cost of short-term
funds during the PCM the petitioners
urge the Department to use the highest
reported short-term interest rate shown
on SEC’s audited financial statements.

Sharp contends that, in LMI—La
M etclli Industrial S.p.A. verses United
States 912 F. 2d 455,460 (Fed. Cir. 1990/,
the court concluded thatit is reasonable
to assume that a corporation will
finance its operations with the cheapest
money available. Sharp states that, in
line with the reality of doing business, it
should be allowed to use die lowest
interest rate available during the PCM,
regardless of the market in which it
occurred.

DOC Position: We agreewith the
petitioners. It is Department practice to
apply the U.S. subsidiary's short-term
interest rate to ESP sales to calculate
the ESP credit adjustment. The IMI
decision was based on purchase price
transactions where no U.S. subsidiary
existed. In the LMI decision, the court
found that since die company, IMI,
could secure funds at a lower rate in the
United States and, infact did so, die
U.S. interest rate should be applied to
these purchase price sales. While die
respondent in this case contends that
because short-term credit costs are
imputed, whether SEC actually
borrowed funds to finance sales is
irrelevant. Yet die court’s decision in
LMI is based on the fact that LMI
actually did secure funds at low interest
rates on a regular basisin order to
purchase raw materials. Nowhere onthe
record does Sharp state itsecures short-
term funds from its parent company.
Theoretically, this may be possible, but
factually it has not occurred. In the
present situation, Sharp’s U:S.
subsidiary is responsible for ESP
transactions and, as indicated on its
financial statement, is securing short-
term funds in the United States in order
to conduct business. For this reason, it is
proper to apply the U.S. short-term
interest rate to these sales. Sharp's
financial statements list two Short-term
interest rates. We have used a simple
average of these two rates to calculate
Sharp’s ESP credit adjustment.

Comment 44: The petitioners assert
that Sharp must be consistent in its
methodologies for calculating its home
market and ESP creditexpense
adjustments. Sharp calculated itsESP
credit expense adjustment on the
payment terms applicable to each sale
while ft calculated its home market
credit expense adjustmentbased onits
home market average accounts
receivable turnover ratio. The
petitioners maintain that the
Departmentshould use fee U.S.

subsidiary’s average accounts
receivable turnover ratio for fee
calculation of ESP credit adjustments.

Citing Preliminary Determination of
Salesat LessThan Fair Value:
Polyethylene Terephfealate Film, Sheet,
and Strip from The Republic of Korea
(55 FR 49668,49669-70, November 30,
1990), Sharp contends that there is no
requirementfeatcredit expenses be
calculated consistently in all markets.
Sharp maintains feat its methodology
for calculating creditexpense associated
wife ESP sales has been accepted by fee
Department and cites U.S. Department
of Commerce, Study ofAntidumping
Duty Adjustments Methodology 47
(November 1985). Sharp also asserts feat
its records and reporting are
conservativein their calculation of
credit periods.

DOC Position: We agree wife Sharp.
At both fee U.S. ESP verification and the
home market verification we confirmed
feat Sharp used credit methodologies
that accurately reflect Sharp’s credit
policies. While the petitioners are
correctin asserting feat the data
collection methods used in fee two
markets differ, both methods ultimately
rest on fee difference between shipment
date and payment date, and we have no
reason to believe feat these differences
results in any distortion or inaccuracy.

Comment45: The petitioners assert
that Sharp improperly used its home
market interest rate to calculate SEC’s
inventory carrying expense. As money is
a fungible -commodity, the petitioners
state, the Department should use SEC’s
short-term cost of funds to calculate U.S.
inventory carrying expense. The
petitioners cite Final Results of
Antidumping Duty Administrative
Review: Color Picture Tubes fromJapan
(55 FR 37915,87922, September 14,1990)
ascase precedent for utilizing fee U.S.
subsidiary’s weighted-average interest
rate for the calculation of U.S. inventory
carrying expenses.

Sharp responds that it would be
unreasonable to calculate an inventory
carrying cost using SEC’s weighted-
average interest rate when a percentage
of the days spent ininventory occurs in
Japan. In addition, Sharp Corporation
bears fee expenses of goods feat remain
in SEC’s inventory prior to payment, ft is
therefore not realistic to use fee U.S.
interest rate in this calculation.

DOC Position: We agree with the
petitioners. While merchandise remains
in Sharp Corporation’s inventory fora
portion of the sales cycle, forfee
majority of time the inventory is held by
SEC. For fee portion oftime feat the
inventory is held by SEC, itis properto
apply SEC’s short-term interest rate m
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the calculation of inventory carrying
expense. For fee portion of time feat fee
inventory Is held by Sharp Corporation,
it is. proper to apply fee short-term
interest Tate of feat entity. Itis standard
Department practice to usefee U.S.
subsidiary’s interestrate for fee U.S.
portion ofinventory carrying cost and
nut fee home market of fee parent
company. Therefore, we have applied
the simple-average of the two short-term
interest rates listed on SEC’s financial
statements for the U.S. portion of
Sharp’s inventory carrying cost and
have applied Sharp Corporation’s short-
term interest rate for the Japanese
portion of inventory carrying cost.

Comment 46: The petitioners allege
that Sharp failed toinclude certain
warranty transportation expenses in the
calculation of its US. warranty expense
adjustment

Sharp «counters feat its May 15,1991,
revised computer sales listing submitted
to the Departmentincludes the warranty
transportation.

DOC Position: We agree with Sharp.
The warranty transportation expenses
were included in Sharp’s recalculation
ofits warranty expenses.

Comment 47: The petitioners contend
that Sharp should have allocated its US.
price protection discount claim ona
customer-specific basis rather than
allocating this discount over all ESP
sales. The petitioners state that the
record clearly shows feat feds customer-
specific methodology can be applied
and, unlike fee current methodology, is
not distortive.

Sharp replies that a customer-specific
allocation of feese discounts bear no
relation to actual sales. Because these
discounts relate to merchandise sold
months before fee discount is granted,
discounts granted during the POI in all
likelihood do not relate to sales during
the POL Sharp maintains that an
attempt to tie these discounts to specific
sales on models in the POl would not
reflect commercial reality. There are no
assurances featfeese customers
received discounts on sales during the
PCM Sharp quantified and allocated
these discounts in fee same manner it
did all expenses that cannot be tied to
individual sales and contends feat this
methodology is fee most reasonable one
available.

DOC Position: We agree with Sharp.
We confirmed at verification that Sharp
grants price protection “discounts” and
“discounts” for meeting competition
several months after the sales are
completed and feat Sharp cannot tie
these rebates to specific sales during the
POI. Sharp has applied a “slice offline”
methodology featis consistent with
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Department practice for those
adjustments that cannot be tied to
specific sales. We have no reason to
believe that Sharp’s methodology results
in any distortion or inaccuracy.

Comment 48: The petitioners contend
that the Department should remove
sales made to SEC's Canadian
customers during the POI from the U.S.
sales listing. Furthermore, as the
removal of the sales will affect those
sales adjustments based on sales value,
the petitioners request the recalculation
of these adjustments.

DOC Position: We agree in part with
the petitioners. Sales to Canada cannot
be included in our U.S. sales
comparisons and we have removed
these sales from the sales listing. See, 19
CFR 353.41(b) and (c). However,
because of the negligible impact on total
U.S. sales value and the burden that
recalculating a myriad of adjustments
based on sales value would place on the
Department, we have not adjusted the
U.S. sales value in order to recalculate
the specific adjustments. Therefore, as
BIA, we are using the existing
calculations.

Comment 49: The petitioners contend
that the Department should corect a
computer programming error made
when calculating the amount of VAT
that is not collected by reason of
exportation of the merchandise from
Japan. The petitioners claim that the
Department failed to base the VAT
adjustment on Sharp’s gross U.S. price,
net of discounts, as was indicated in our
preliminary determination (56 FR 7008,
7011).

DOC Position: We disagree with the
petitioners. Sharp has two adjustments
that are discounts in name only. Both
price protection and discounts for
meeting competition are administered as
post-sale rebates, not discounts from the
original invoice. For both adjustments.
Sharp rebates money to the customer
several months after the sale by
crediting the customer’s account. The
Japanese VAT law specifically states
that VAT is applied to the gross unit
price, net of discounts. These discounts
are pre-sale discounts applied to the
gross unit price prior to the
consummation of the transactions. As
Sharp’s price protection and discounts
for meeting competition are
administered as posl-sale rebates, they
are not adjustments to the basis of the
Japanese VAT. Therefore, for purposes
of calculating the VAT adjustment, it is
incorrect to deduct from gross unit price
what is, in effect, a rebate.

Comment50: The petitioners argue
tbat, because of the significant problems
in Sharp’s cost of production
guestionnaire response, the information

is not reliable and the Department
should use BIA, in accordance with
section 776(c) of the Act, to calculate
Sharp’s cost of production for the final
determination. The petitioners claim
that Sharp’s data contain numerous
significant problems, such as the lack of
reconciliation of mother glass from
inventory records to production records,
unverified and unexplained yield
information, numerous expenses
incorrectly allocated over corporate-
wide cost of sales, and unsubstantiated
exclusions from the calculation of G&A
and R&D expenses. The petitioners are
more concerned with Sharp’s inaccurate
yield data because it affects every
component of fabrication costs as well
as material. Because all components of
Sharp’s cost of production data have
been significantly understated or
incorrectly allocated, the petitioners
assert the Department should use as BIA
the COP data contained in the petition.

Sharp contends that it provided a
complete and accurate response to the
Department’s questionnaire and this
submission was verified. Sharp
maintains that it is the completeness of
its questionnaire responses that is at
issue, and that there can be no question
that Sharp submitted a complete
response to the Department. “The ITA
may not properly conclude that resort to
the best information rule is justified in
circumstances where a questionnaire is
sent and completely answered, just
because the ITA concludes that that
answers do not definitely answer the
overall issue presented.” Olympic
Adhesives, Inc. v. United States, 899
F.2d 1565 (Fed. Cir. 1990) (emphasis
added). Sharp asserts that the rejection
of its response, in toto, is unwarranted
in light of this appeals court decision.

DOC Position: The information
submitted by the respondent, except for
those areas that were adjusted in the
final results, was verified to a degree
which did not warrant total rejection of
the information. See the “Foreign
Market Value” section of this notice for
further details of adjustments to Sharp’s
data.

Comment51: The petitioners maintain
that, if the Department does not totally
reject Sharp’s COP data, the Department
should reject Sharp's yield data and use
the yield data contained in the petition
as BIA. The petitioners claim that,
because Sharp had combined its yield
data for both low information content
and high information content FPDs and,
therefore, overstated its yields for high
information content FPDs, its reported
material, labor and overhead costs for
the subject merchandise are
understated. Additionally, because
Sharp could not reconcile its standard
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yield data to its production and
inventory records, the Department does
not have actual production yield data.
The petitioners assert that Sharp should
have been prepared for verification and
that its failure to reconcile its data at
verification is simply due to its own
neglect. Furthermore, the petitioners
claim that Sharp offers new
interpretations for many of the
worksheets examined by the
Department during verification in its
case brief in spite of the fact that Sharp
provided the explanations for these
worksheets and documents at
verification. The petitioners assert that
the Department cannot rely on Sharp’s
standard yield data because it remains
unexplained and unverified, and the
Department should use as BIA the yield
data contained in the petition.

Sharp contends that rejection of its
yield data is not warranted because (1)
the source of the yield issue stemmed
from a misunderstanding of a
verification exhibit, (2) labor and
overhead costs are not affected by
yields, and (3) mother glass inventory is
not an issue of consequence.

DOC Position: The verification
exhibits to which Sharp refers relate to
passive-matrix LCD FPDs. Because
passive-matrix LCD FPDs are no longer
subject to this investigation, this issue,
as it relates to passive-matrix LCD FPDs
is moot.

Because Sharp was unable to
reconcile the mother glass used in
production of its EL FPDs to its
inventory records, the Department
determined that reconciliation data from
other respondents was appropriate as
BIA.

Comment52: The petitioners assert
that the use of a factory-wide variance
to calculate the cost of the subject
merchandise is unreasonable, because it
fails to recognize production realities of
manufacturing individual products.
Therefore, the Department should reject
Sharp’s use of a factory-wide variance
to calculate the cost of materials.

Sharp argues that the variance
between standard and actual yields for
a model and a variance between
standard and actual material costs are
not equivalent variants, and it is
inappropriate to draw conclusions from
a comparison of one against the other.
Secondly, Sharp claims that its
methodology to derive standard material
cost assures that such cost is equivalent
to actual cost. Sharp states that the
standard cost as shown on its bill of
materials is the functional equivalent of
actual cost because of the constant
updates of acquisition cost. Sharp states
that the minuscule variances
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experienced during the POl demonstrate
dial the standard costs do capture the
actual costs incurred by the company.

DOCPosition: We agree with the
petitioners. With respect to EL FPDs
only, die Department determined that
the standard materials cost adjusted by
the factory-wide variance closely
approximated the materials cost for EL
FPDs as reflected in Sharp's production
records. However, the materials costs
were adjusted to reflect the difference
between the inventory records and the
production records. However, the
materials costs were adjusted to reflect
the difference between the inventory
records and the production records, as
described in Comment 51 and the
“Foreign.Market Value" section of this
notice.

Finally, because passive-matrix LCD
FPDs are not subject to investigation,
this issue, as it relates to passive-matrix
LCD FPDs,is moot

Comment S3: The petitioners assert
that Sharp should not be allowed to
classify certain expenses as factory
overhead in its normal books and
records butas G&A expenses for
purposes of this investigation. The
petitioners contend that the Department
should classify these expenses in a
manner consistent with Sharp’s own
categorization of these expenses, thatis,
include these expenses in Sharp’s LCD
factory overhead.

Sharp argues that these expenses are
more appropriately considered G&A
because ofthe reorganization that took
place on April 1,1990 (the LCD Division
of the Electronic Components Group
became a separate group). Because G&A
expenses are calculated on a fiscal year
basis and sales and manufacturing costs
are calculated ona POI basis, Sharp
contends thatits G&Aratio should
correspond to those ratios inexistence
after the reorganization.

DOC Position: We agree with the
petitioners. The Department verified
that these expenses were properly
considered factory overheadin Sharp’s
records. Therefore, the Department
classified these expenses as factory
overhead of the LCD Division and
allocated them over the LCD Division’s
cost of sales.

Comment-54: The petitioners argue
that certain R&D expenses incurred by
Sharp were product-specific to the
merchandise under investigation and
should be treated as a Tnamifarfairkig
expense and not as part of die general
R&D. Additionally, the petitioners argue
that R&D expenses incurred in three
departments of the Qpto-Oevice
Laboratory should be included in
product-line R&D.

Sharp maintains that none of these
expenses were product-specific or
product-line because they were not
incurred far routine improvements or
modifications to products currently in
production. Sharp claimsthatit
conducted tins research with the hope
that discovery of new materials and
techniques would contribute to the
eventual development of new products.
At the time thatSharp conducted its
research for a particular class or kind of
merchandise, itdid not produce or sell
any products of thatclass or kind of
merchandise. This research
contemplated the productionof future
products. Additionally, Sharp argues
that fundamental advances in display
technology benefit the entire corporation
and not only the LCD Group. Sharp
therefore argues thatthis R&D should be
included as general expenses.

DOC Position: We have allocated
R&D for EL FPDs over die cost ofsales
of EL FPDs during the POL Class or kind
of merchandise R&D in which there
were no sales ofthat class or kind of
merchandise was allocated to the
general class or kind of merchandise.
Fora detailed explanation of the
Department’s allocation methodology
regarding R&D, see DOC Response to
General Comment | above.

Comment;j55: The petitioners argue
that, because Sharp was unable to
provide the Department with ooBt of
sales for high information content FPDs
and low information content FPDs, the
Department should use BIA and allocate
Sharps product-line R&D expenses
solely to thesubject reported high
information contentFPD sales value.

Sharp contends that its general R&D
benefits low information content FPD as
well as highinformation about content
FPDs, and therefore, there is no need for
high informationcontent FPD and low
information contentiFPD cost ofsales.
Thus, petitioner’s request for BIA has no
justification.

DOCPosition: We agree with the
petitioners. The Department determined
that product-specific R&D expenses
should be allocated to the class or kind
ofmerchandise. See, DOC Response to
General Comment 1. Therefore, since
Sharp did notprovide high information
content FPD cost ofsales data, the
Department used Sharp’s production
data to estimate the costofsales of high
information contentiPDs as BIA m
orderto allocate the R&Dcosts to high
information content PPDs.

Comment56: The petitioners claim
that R&D expenses incurred by Sharp’s
Patent Promotion Department should be
allocated solely to Sharp’s Electronic
Components Group The .petitioners
argue that the remaining R&D expenses
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of the Electronic Components Group
should be included as general R&D.

Sharp concedes that the patent
promotion department expenses should
be allocated over cost of sales of
Electronic Components Group. Sharp
contends that the remaining expenses
have been included and should notbe
double-counted.

DOC Position: The Departmenthas
allocated tire Patent Promotion
Department expenses solely to the
Electronic Components Group. Hie
remaining expenses were incurred in
other divisions within the Electronic
Components Group which were
specifically related to products other
than FPDs and were not included in the
calculation of general R&D.

Comment57:. The petitioners maintain
that certain R&D expenses which Sharp
claimed during verification were
incorrectly included in its general R&D
should remain in the calculation of
general R&D. The petitioners state that
the R&D work appears tobe related to
researdh activities that will benefit all of
Sharp’s production areas and should be
included ingeneral R&D expense.

Sharp maintains that it had
erroneously included these costs in its
calculation ofgeneral R&D. Sharp
claims that these expenses are related to
products not subject to these
investigations arid, therefore, should not
be included in its calculation ofgeneral
R&D.

D O C Position: We agree with the
petitioners. These expenses appear to be
of a general nature and of benefit to ail
areas of Shaip’s production. We have,
therefore, included these expenses in the
calculation ofgeneral R&D.

Comment 58: The petitioners argue
that Sharp has understated its G&A
expenses by excluding G&A expenses of
groups unrelated to FPDs but allocating
its FPD-related G&A over its corporate-
wide costofgoods sold. The petitioners
state that the Department should
allocate Sharp’s FPD-specific G&A
expenses solely to.Sharp’s FPD .sales.
The petitioners further argue that certain
G&A expenses of the head office were
excluded because Sharp claimed that
these expenses were not incurred on
behalf of the subject merchandise. The
petitioners state that G&A expenses are
by definition general in nature and not
product-related. The petitioners contend
that Sharp has not confirmed the
appropriateness of excluding certain
items. Because these expenses appear to
benefit the entire corporation, allof
Sharp’s Head Office G&Aexpenses
should be included in its =calculation.

Sharp concedes that FPD-related G&A
should be allocated over thecostof
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sales for the group in which the
expenses were incurred. Sharp claims
that the expenses which it excluded
from its G&A calculation were incurred
specifically for products other than

those under investigation and should not
be included in the calculation of G&A
expense.

DOC Position: We agree with the
petitioners. Sharp understated its G&A
expense by excluding all G&A expenses
except those which it claimed were
specifically Telated to FPDs, and then
allocating these expenses over
corporate-wide cost of sales. The
Department recalculated Sharp’s G&A
expense by including all general and
administrative expenses from the Head
Office Department (selling expenses
were not included) and allocating these
expenses over corporate-wide cost of
sales. Those general and administrative
expenses which were incurred at the
Group or the LCD Division level were
allocated only to FPDs based on the
related group or division's cost of sales.

Comment 59: The petitioners assert
thatenterprise taxes should be included
in G&A expense because these taxes are
related to Sharp’s operations and are
classified as operating expenses in
Sharp’s financial statements.

Sharp contends that the enterprise tax
is a tax on profits imposed by the local
prefectures in Japan, As such, it does not
increase the cost of producing any
merchandise and should not be included
in the calculation of G&A.

DOC Position: We agree with the
respondent. See, DOC Response to
Comment 21 for further details.

D. Toshiba

Comment 60: The petitioners contend
that Toshiba included home market
advertising expenses incurred outside
the POl in its claim and that it included
indirect advertising expenses in its
claim for direct advertising. The
petitioners maintain that the
Department should disallow three of
Toshiba’s advertising expense claims:

(1) Tohiba’s claim for trade show
advertising expenses incurred before the
POI but not booked until during the POI;

(2) Advertising directed at the first
unrelated customer; and

(3) Toshiba’s claimed expense to print
FPD catalogs, which the petitioners state
are not directed at the ultimate user,

Toshiba contends that advertising
classified in the home market as a direct
selling expense is proper. Toshiba notes
that 19 CFR 353.56 states that
advertising is considered a direct selling
expense when it is directed at the
ultimate consumer. In this instance,
Toshiba asserts that the ultimate
consumer of the FPD is the OEM.
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Toshiba cites a recent Department
decision in Sheet Piling from Canada:
Final Results of Antidumping
Administrative Review and
Cancellation of Suspension Agreement
(55 FR 49551,49552, November 29,1990)
in which the Department stated that
advertising expenses targeted at the
end-user of a product, as opposed to a
middleman, are classified as direct
selling expenses even when the end-user
incorporates the subject merchandise
into a further manufactured product.
Toshiba maintains that due purchasers
of FPDs cannot be considered
middlemen because of the substantial
transformation that FPDs undergo to
become laptop computers, medical
instrumentation, etc.

DOC Position: We agree with the
petitioners that for advertising to be
considered a direct expense it must be
directed at the customer’s customer. The
Department will make allowances for
advertising “only to the extent such
costs are assumed by the producer or
reseller on behalf of the purchaser from
that producer or reseller.” 19 CFR
353.36(a)(2) See, also, DOC Response to
Comment 41 above. Toshiba has stated,
and information gathered at verification
supports, the fact that Toshiba’s
advertising expenses are not assumed
on behalf of the purchaser or reseller of
the FPD. Toshiba’s FPD catalogs are
directed at the first unrelated customer
and newspaper and magazine
advertisements are directed at
purchasers of laptop computers, not
FPDs.

However, we agree with Toshiba with
respect to charges incurred outside the
POI but not booked until during the POI.
These charges represent a “slice-of-
time” representation of advertising
expenses. Charges actually incurred
during the POI would not be booked
until after the POI, therefore, Toshiba
has used a logical method to capture
representational advertising expenses.
Those advertising expenses previously
classified as direct selling expenses
have been reclassified by the
Department as indirect selling expenses.

Comment61: The petitioners claim
that Toshiba incorrectly based its home
market credit expense claim on the cost
of its short-term funds for the period
April-September, 1990. The petitioners
state that Toshiba should calculate this
expense using the same period it used to
calculate its purchase price and ESP
interest rates, February-July, 1990, the
POI, in accordance with the
Department’s questionnaire.

Toshiba maintains that the credit
period it selected for home market sales
was based on the fact that shipments
occurred on average 60 days after an
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order was placed and that payment
occurred at least 90 days after shipment.
Therefore, the credit period for the POI
rims from April-September, 1990.

DOC Position: We agree with
Toshiba. The credit period selected is an
accurate reflection of the period
between shipment and payment.
Information reviewed at verification
confirms that home market shipments
occur, on average, 60 days after an order
is placed and that payment occurs, on
average, 90 days after shipment.
Therefore, it is reasonable to use the
period April-September, 1990, for the
calculation of home market credit
expense. "

Comment 62: The petitioners state
that Toshiba incorrectly used its
average short-term consolidated
corporate borrowing rate to calculate
the inventory carrying expenses of the
U.S. subsidiary, Toshiba America
Information Systems (TAIS). The
petitioners assert that, because money is
a fungible commodity, Toshiba should
be required to usedTAIS’s interest rate
to calculate the U.S. inventory carrying
expense. The petitioners cite Final
Results of Antidumping Duty
Administrative Review; Color Picture
Tubes from Japan (55 FR 37915, 37922,
September 14,1990) (CPTs}, as case
precedent for utilizing the domestic
subsidiary’s weighted-average interest
rate for the calculation of U.S. inventory
carrying expenses.

Toshiba asserts that despite the facts
in the CPTs case, the facts in this case
support the use of the short-term
consolidated rate in the calculation of
the inventory carrying expense. Toshiba
Corporation extends 60 days payment
terms to its subsidiary, TAIS, on sales of
FPDs to the United States. Toshiba
Corporation absorbs the cost of carrying
the inventory for the majority of the time
that the merchandise is in inventory at
TAIS. Therefore, Toshiba asserts that
the appropriate rate to be applied is
Toshiba Corporation’s short-term
consolidated rate. Toshiba suggests that
the issue is not fungibility of funds, but
determining what entity is bearing the
cost of carrying die inventory.

DOC Position: We agree with the
petitioners that a U.S. interest rate for
the U.S. inventory carrying portion of
this expense should be applied, as it is
the U.S. subsidiary that is bearing the
cost of the merchandise while it remains
in inventory. However, the payment
terms that Toshiba Corporation extends
to TAIS in combination with the
inventory days the FPD remains in
TAIS’ inventory indicates that Toshiba
Corporation bears the cost of carrying
the merchandise for roughly 90 percent
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of the time the merchandise is held in
inventory. We have recalculated the
inventory carrying adjustment to
account for the portion of time that the
merchandise is in TAIS’ inventory using
Toshiba’s short-term interest rate.

Comment 63: The petitioners maintain
that Toshiba understated its United
States advertising expense claim by
classifying similar advertisements as
direct selling expenses in the home
market and as indirect selling expenses
in the United States. The petitioners
state that the Department should
classify these U.S. advertisements as
direct selling expenses.

DOC Position: The Department
verified that all reported direct
advertising expenses in the home
market are properly classified as
indirect selling expenses. See, also, DOC
Position to Comment 41 and Comment
60 above.

Comment 64: The petitioners state
that Toshiba should recalculate its
royalty expense claim due to errors
discovered during verification.

Toshiba notes that it has made the
necessary adjustments to its royalty
expense claim and has incorporated
these changes in the computerized sales
listing submitted to the Department.

DOC Position: Respondent made the
necessary changes uncovered at
verification except for the allocation of a
monthly royalty fee. As this monthly
royalty fee applies to sales of passive-
matrix LCD FPDs, this issue is moot.

Comment 65: The petitioners state
that Toshiba may have understated its
U.S. warranty expense claim by failing
to include in total warranty expenses
those expenses incurred on products
that are returned to Toshiba and
classified as “dead on arrival.”

Toshiba notes that expenses
associated with “dead on arrival”
products are classified either as
inventory reserve expense, “other
selling expenses”, and/or G&A. Toshiba
maintains that all expenses associated
with products “dead on arrival” were
fully reported as indirect selling
expenses by TAIS.

DOC Position: We agree with
Toshiba. Information reviewed at
verification and detailed in the
verification report shows that all
warranty expenses were properly
reported. The expenses incurred for
products returned “dead on arrival” are
classified by Toshiba differently than
those for warranty expenses. These
expenses are properly classified either
as inventory reserve expense, “other
selling expense”, and/or G&A. It would
be impossible for the Department to
categorize “dead on arrival” expenses
as warranties and accurately allocate

this expense to the FPD, because we
have no way of knowing whether a
scrapped laptop computer had a
defective FPD. The computer may have
been scrapped for any number of
reasons. It would be arbitrary and
inaccurate to attempt to quantify how
many defective FPDs, if any, were in
“dead on arrival” computers during the
POI. Nevertheless, Toshiba fully
reported the expenses incurred on these
returns inits indirect selling expenses
for TAIS.

Comment 66: Citing Cell-Site
Transceivers from Japan: Final
Determination of Sales at Less Than
Fair Value (49 FR 43080, 43083, October
26,1984), the petitioners state that R&D
expenses which can be identified
directly with the product under
investigation are considered
manufacturing expenses and are part of
fabrication costs. Thus, the petitioners
contend that R&D expenses incurred for
high information content FPDs should be
allocated over the cost of sales of high
information content FPDs.

Toshiba claims that product-specific
R&D can only be allocated to the
specific product involved. As passive-
matrix LCD FPDs and active-matrix LCD
FPDs are inherently different, any R&D
expenses incurred for active-matrix LCD
FPDs, which were not sold during the
POI, must be allocated in a different
manner than that for passive-matrix
LCD FPDs. Toshiba asserts, citing
Cyanuric Acid and Its Chlorinated
Derivatives from Japan (55 FR 1694,
January 18,1990), that the proper
methodological approach is to allocate
the product-specific R&D over the cost
of sales of the specific product. Where
R&D cannot be allocated to a specific
product, it should be allocated to the
business division with which it is
organizationally associated.

DOC Position: We agree with the
petitioners in part. R&D expenses
specifically identified with a class or
kind of product are properly allocated
over the sales of that class or kind of
product. R&D expenses for specific
classes or kinds which were not sold are
properly allocated over the general class
or kind. See the DOC Response to
General Comment 1 for further details of
R&D allocation.

Comment 67: The petitioners claim
that the expenses incurred by a
particular group laboratory should be
included in general R&D expenses
because the research activities benefit
all products of the company.

Toshiba claims that this laboratory
performs basic materials research and is
not organizationally related to those
groups responsible for flat panel
production and research. Therefore,
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these expenses should be excluded from
general R&D.

DOC Position: We agree with the
petitioners. The Department verified
that R&D expenses of the materials
laboratory were incurred to benefit all
products of the corporation. Therefore,
these expenses were included in general
R&D.

Comment 68: The petitioners maintain
that enterprise taxes should be included
in Toshiba’s general expenses because
the taxes are classified as SG&A on
Toshiba’s financial statements.

Toshiba counters that the enterprise
tax is a government tax on income.
Toshiba notes that income-based taxes
are viewed by the Department as
unrelated to the cost of production, and
therefore, not included in general
expenses. The Japanese enterprise tax
has been identified as a tax that is
excluded from G&A expenses, even
where the G&A expense was classified
as an operating expense. (See, Final
Determination of Sales at Less Than
Fair Value: Color Picture Tubes from
Japan (52 FR 44171, November 18,1987);
Television Receivers, Monochrome and
Color, from Japan; Final Results of
Antidumping Duty Administrative
Review (54 FR 13917, April 6,1989); and
Final Results of Antidumping Duty
Administrative Review; Color Picture
Tubes from Japan (55 FR 37915,
September 14,1990).)

DOC Position: We agree with
Toshiba. See, DOC Response to
Comment 21 above.

Comment 69: The petitioners contend
that certain Toshiba basic R&D
expenses are related to the subject
merchandise. Therefore, these expenses
should be charged specifically to FPDs
based on cost of sales.

Toshiba argues that basic R&D
expenses should be allocated to all
products of the corporation.

DOC Position: We agree with the
petitioners. The Department verified
that some of the R&D which Toshiba
considered basic for the total
corporation as research conducted
specifically for active-matrix LCD FPDs.
The Department allocated this R&D over
the general class of kind of FPDs
because there were no sales of active-
matrix LCD FPDs. See the DOC
Response to General Comment 1 for
further details.

The remaining corporate R&D was
considered general R&D because there
was no evidence on the record that this
R&D was related to a specific product
line and was allocated to the corporate
cost of sales.

Comment 70: The petitioners argue
that any R&D expenses incurred by the



Federal Register / Vol. 56, No. 136 / Tuesday, July 16, 1991 / Notices

Electron Device Engineering Lab that
are related to FPDs must be allocated
specifically boFPDs and included in the
cost of manufacture. The petitioners
maintain that Toshiba improperly
accounted for this expense by allocating
it to all products manufactured by the
Electron Tube and Device Group, a
group that manufactures other products
in addition to FPDs.

Toshiba claims that the Electron
Device Engineering Lab concentrates on
products for the Electron Tube and
Device Group, and, therefore, its R&D
expenses should be allocated over all
products of the group consistent with
Toshiba’s organizational and cost
accounting system,

DOC Position: We agree with the
petitioners. The Department verified
that a portion of the R&D expenses were
incurred mainly for active-matrix LCD
FPDs. The Department allocated these
expenses over the general class or kind
of merchandise because there were no
sales of active-matrix LCD FPDs during
the POL See the DOC Response to
General Comment 1 for further details.
Expenses related specifically to
merchandise not under investigation
were excluded. Administrative cost
were allocated over all products of the
Electron Tube and Device Group.

Comment 71: The petitioners state
that Toshiba improperly allocated the
G&A expenses from its unconsolidated
financial statements based on the cost
of sales from its consolidated financial
statements, thus mixing data that were
prepared using two different
methodologies. The petitioners maintain
that G&A expenses should be allocated
over the unconsolidated cost of sales of
Toshiba.

Toshiba asserts that if G&A expenses
are allocated over unconsolidated cost
of sales, the expenses should not be
included in U.S. value added expenses.

DOC Position: We agree with both the
petitioners and Toshiba. We have
allocated unconsolidated G&A over
unconsolidated cost of sales (parent
company). The G&A percentage was not
applied to U.S. value-added because the
unconsolidated financial statements do
not include the results of operation of
the U.S. subsidiary.

Comment 72: The petitioners contend
that Toshiba improperly allocated
rework expenses incurred by TAIS to all
sales of International Operations-—
Information and Communications
Systems (IOIC). The rework expenses
which were tied to specific models of
FPDs should be charged only to those
models, while the remaining expenses
should only be charged to UiJ. further
manufactured sales.

Toshiba claims that all rework
expenses were included and allocated
over all sales in accordance with its
own books and records. Therefore, no
adjustment is necessary.

DOC Position: The rework expenses
tied tb specific models of FPDs were for
a class or kind of merchandise not under
investigation. The remaining rework
expenses related to gas plasma FPDs are
negligible under eitherallocation,
therefore, we have not made this
adjustment.

Comment 73: The petitioners claim
that inventory reserves for obsolescence
reported in Toshiba’s records should be
included for purposes of the submission.

Toshiba asserts that inventory
reserves expenses should not be
included because the Department
verified that no charges were made
against the reserve account until
Toshiba reversed the adjusting entry
after the POL

DOC Position: V ie agree with
Toshiba. The Department verified that
inventory reserve expenses were
recorded and then reversed. Since there
were no charges to the reserve account
no expenses were actually incurred.

Comment 74: The petitioners assert
that the overhead allocation far U.S.
fabrication should be based on
Toshiba’s methodology used during the
POl in its normal books and records.

Toshiba claims that is headquarters
overhead allocation should be accepted
because the allocation methodology is
currently used in its cost accounting
system, and is more accurate than the
allocation used in its cost accounting
system during the POI.

DOC Position: We agree with
Toshiba. The overhead allocation
methodology was used as a part of
Toshiba’s standard recordkeeping, and
reflects a more specific allocation than
the methodology used during the POL

Comment 75: The petitioners argue
that miscellaneous material usage
variances should not have been
excluded from further manufacturing
costs, as tiie Department determined
that these variances related tn Toshiba’s
further manufacturing process.

Toshiba agrees that the usage
variance should have been included in
the submitted costs, however, the
amount is negligible.

DOC Position: We agree with the
petitioners and have included the
miscellaneous material usage variances
in further manufacturing costs.

Comment 76: The petitioners state
that the “further manufacturing” costs
should include the commission paid to a
related subsidiary in conjunction with
the purchase of a laptop computer
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component and the G&A expenses of
the related subsidiaiy.

Toshiba counters that the commission
should be excluded because no
significant services were provided to
TAIS by the related subsidiaiy. If the
Department includes some amount to
reflect the subsidiary’s theoretical costs
it should not exceed the commission.

DOC Position: We have included the
commission paid by TAIS to the related
subsidiaiy because the commission
reflected the costs incurred by the
subsidiary in providing the purchasing
services. We have not added the G&A of
the related subsidiaiy because doing so
would double-count the expenses
incurred by the subsidiary and TAIS.

Continuation ofSuspension of
Liquidation

We are directing the U.S. Customs
Service to continue to suspend
liquidation of entires of active-matrix
LCD FPDs and EL FPDs from Japan, as
defined in the “Scope of Investigations”
section of this notice, that are entered,
or withdrawn from warehouse, for
consumption on or after the date of
publication of this notice in the Federal
Register. The U.S. Customs Service shall
require a cash deposit or posting of a
bond equal to the estimated amounts by
which the foreign market value of the
subject merchandise from Japan exceeds
the United States price, as shown below.
This suspension of liquidation will
remain in effect until further notice. The
weighted-average margins are as
follows:

M anufacturer/producer/ W eighted-average

exporter margin

Active-Matrix LCD:

Hosiden Corporation 62.67%

All others........ccccevvuneeen 62.67%
Electroluminescent

Sharp Corporation............ 7.02%

All others............... CR— 7.02%
Gas Plasma:

Matsushita Electric Industri- 0.23% de minimis
al Co., Ltd.

Toshiba Corporation.......... 0.32% de minimis

Termination ofSuspension of
Liquidation

We are instructing the U.S. Customs
Service to terminate the suspension of
liquidation of passive-matrix LCD FPDs
from Japan, pursuant to our finding that
the petitioners do not have standing
with respect to this class or kind of
merchandise. The U.S. Customs Service
shall release any cash deposits or bonds
posted on entries of this product made
prior to this determination.



32402

In addition, we are instructing the U.S.
Customs Service to terminate the
suspension of liquidation of all entries of
gas plasma FPDs from Japan. The U.S.
Customs Service shall release any cash
deposits or bonds posted on entries of
gas plasma FPDs made prior to this
determination.

ITC Notification

In accordance with section 735(d) of
the Act, we have notified the ITC of our
determination. In addition, we will make
available to the ITC all nonprivileged
and nonproprietary information relating
to these investigations. We will allow
the ITC access to all privileged and
business proprietary information in our
files, provided the ITC confirms that it
will not disclose such information, either
publicly or under administrative
protective order, without the written
consent of the Deputy Assistant
Secretary for Investigations, Import
Administration.

If the ITC determines that material
injury, threat of material injury, or
retardation of the establishment of an
industry, does not exist with respect to
any of the products under investigation,
the applicable proceeding will be
terminated and all securities posted as a
result of the suspension of liquidation
will be refunded or cancelled.

However, if the ITC determines that
such injury does exist, the Department
will issue an antidumping duty order
directing Customs officials to assess
antidumping duty on FPDs from Japan
entered or withdrawn from warehouse,
on or after the effective date of the
suspension of liquidation, equal to the
amount by which the foreign market
value exceeds the United States price.

This determination is published
pursuant to section 735(d) of the Act and
19 CFR 353.20(a)(4).

Dated: July 8,1991.
Eric I. Garfinkel,
Assistant Secretaryfor Import
Administration
[FR Doc. 91-16909 Filed 7-15-91; 8:45 am]
BILLING CODE 3510-DS-M

[A-475-059]

Pressure Sensitive Plastic Tape From
Italy; Preliminary Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration/
International Trade Administration,
Department of Commerce.

AcTION: Notice of preliminary results of
antidumping duty administrative review.

summary: In response to a request from
the petitioner, the Department of
Commerce (the Department) has
conducted an administrative review of
the antidumping finding on pressure
sensitive plastic tape (PSPT) from ltaly.
The review covers one manufacturer/
exporter of this merchandise to the
United States, NAR, S.p.A. (NAR), and
the period October 1,1989, through
September 30,1990. We preliminarily
find a de minimis margin of .057 percent
for the manufacturer/exporter, NAR.
Interested parties are invited to
comment on these preliminary results.
EFFECTIVE DATE: July 16, 1991.
FOR FURTHER INFORMATION CONTACT:
Tom Futtner, Todd Peterson, or Lisa M.
Boykin, Office of Antidumping
Compliance, International Trade
Administration, U.S. Department of
Commerce, Washington, DC 20230,
telephone: (202) 377-4106/5255.

SUPPLEMENTARY INFORMATION:

Background

On October 5,1990, the Department
published a notice of “Opportunity to
Request an Administrative Review” (55
FR 40901) of the antidumping finding on
PSPT from Italy (42TR 56110, October
21,1977). On October 31,1990, the
petitioner, Minnesota Mining & Mfg. Co.
(3M), requested an administrative
review of the antidumping finding. We
initiated the review, covering October 1,
1989 through September 30,1990, on
December 12,1990 (56 FR 50739). The
Department has now conducted this
review in accordance with section 751 of
the Tariff Act of 1930 (the Tariff Act).
The final results of the last
administrative review in this case were
published in the Federal Register on
November 30,1990 (55 FR 49670).

Scope of the Review

Imports covered by the review are
shipments of PSPT measuring over 1%
inches in width and not exceeding 4 mils
in thickness, classifiable under item
numbers 3919.90.20 and 3919.90.50 of the
Harmonized Tariff Schedules (HTS).
HTS item numbers are provided for
convenience and for Customs purposes.
The written descriptions remain
dispositive.

The review covers one ltalian
manufacturer/exporter of this
merchandise to the United States, NAR,
and the period October 1,1989 through
September 30,1990.

United States Price

In calculating United States price, we
used purchase price as defined in
section 772 of the Tariff Act. Purchase
price was based on the packed c.i.f.
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price to unrelated purchasers in the
United States. We made adjustments,
where applicable, for ocean freight and
marine insurance.

Foreign Market Value

In calculating foreign market value,
we used home market price, as defined
in section 773 of the Tariff Act, because
sufficient quantities of such or similar
merchandise were sold in the home
market to provide a basis for
comparison. Home market price was
based on the packed, ex-factory or
delivered price to unrelated purchasers
in the home market. Where applicable,
we made adjustments for inland freight,
differences in credit expenses,
discounts, and differences in
merchandise. No other adjustments
were claimed or allowed.

Preliminary Results of Review

As a result of our review, we
preliminarily found the following
margin:

Manufacturer/ : Margin
Exporter Time period (pe%gnt)
NAR S.pA......... 10/1/89-09/30/90 057

Interested parties may submit written
comments on these preliminary results
within 30 days of the date of publication
of this notice, may request disclosure
within 5 days of the date of publication,
and may request a hearing within 10
days of the date of publication. Any
hearing, if requested, will be held as
early as convenient for the parties but
not later than 44 days after the date of
publication or the first workday
thereafter. Pre-hearing briefs from
interested parties may be submitted not
later than 14 days before the date of the
hearing. Rebuttal briefs and rebuttal
comments, limited to issues raised in the
initial round of comments, may be filed
not later than 7 days after submission of
the initial round of comments. The
Department will publish the final results
of this administrative review, including
the results of its analysis of issues
raised in any such written comments or
at a hearing.

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Individual differences between
United States price and foreign market
value may vary from the percentage
stated above. The Department will issue
appraisement instructions directly to the
Customs Service.

Since the margin for NAR is .057
percent and therefore de minimis, the
Department shall not require a cash
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deposit of estimated antidumping duties
from this firm. For any shipments of this
merchandise manufactured or exported
by the remaining known manufacturers
and/or exporters not covered by this
review, the cash deposit will continue at
the rate published in the final results of
the last administrative review for those
firms. For any future entries of this
merchandise from an exporter not
covered in this or in prior reviews, and
who is unrelated to the reviewed firm or
any previously reviewed firm, no cash
deposit shall be required. These deposit
requirements are effective for all
shipments of Italian PSPT entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of the final results of this
administrative review.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and 19 CFR 353.22.

Dated: July 10,1991.
Marjorie A. Chorlins,

Acting Assistant Secretaryfor Import
Administration.

[FR Doc. 91-16911 Filed 7-15-91; 8:45 amL
BILLING CODE 3510-DS-M

[A-588-015]

Television Receivers, Monochrome
and Color from Japan; Amendment to
Final Results of Antidumping Duty
Administrative Reviews

AGENCY: International Trade
Administration/Import Administration
Department of Commerce.

action: Notice of Amendment to final
results of antidumping duty
administrative reviews.

SUMMARY: On May 30,1991, the
Department of Commerce published the
final results of its administrative
reviews of the antidumping finding on
television receivers, monochrome and
color, from Japan. The reviews cover
one manufacturer/exporter of this
merchandise to the United States, the
Victor Company of Japan, Ltd. (Victor)
and the periods August 19,1983 through
March 31,1984, April 1,1984 through
February 28,1985, and March 1,1985
through February 28,1986. Based on the
correction of certain ministerial errors,
we are amending the final results of
these antidumping duty administrative
reviews.

EFFECTIVE DATE: July 16, 1991.

FOR FURTHER INFORMATION CONTACT:
Maura Kim or Melissa G. Skinner, Office

Manufacturer/Exporter

Dated: June 28,1991.
Marjorie A. Chorlins,
Deputy Assistant Secretaryfor Import
Administration.
(FR Doc. 91-16910 Filed 7-15-91; 8:45 am]
BILLING CODE 3510-DS-M

[C-351-406]

Certain Round-Shaped Agricultural
Tillage Tools From Brazil; Final Results
of Countervailing Duty Administrative
Review

agency: International Trade
Administration/Import Administration;
Department of Commerce.

action: Notice of final results of
countervailing duty administrative
review.

SUMMARY: On May 28,1991, the
Department of Commerce published the
preliminary results of its administrative
review of the countervailing duty order
on certain round-shaped agricultural

tillage tools from Brazil. We have now
completed this review and determine
the net subsidy to be 0.25 percent ad
valorem for Semeato and 1.15 percent
ad valorem for all other firms for the
period January 1,1989 through
December 31,1989. In accordance with
19 CFR 355.7, any rate less than 0.50
percent ad valorem is de minimis.
EFFECTIVE DATE: July 16, 1991.

FOR FURTHER INFORMATION CONTACT:
Anne Driscoll, Elizabeth Levy or
Michael Rollin, Office of Countervailing
Compliance, International Trade
Administration, U.S. Department of
Commerce, Washington, DC 20230;
telephone: (202) 377-2786.

SUPPLEMENTARY INFORMATION:

Background

On May 28,1991, the Department of
Commerce (the Department) published
in the Federal Register (56 FR 24058) the
preliminary results of its administrative
review of the countervailing duty order

of Antidumping Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC. 20230, telephone: (202) 377-3601 or
(202) 377-4851.

SUPPLEMENTARY INFORMATION:
Background

On May 30,1991, the Department of
Commerce published in the Federal
Register (56 FR 24370) the final results of
its administrative reviews of the
antidumping duty order on television
receivers, monochrome and color, from
Japan (36 FR 4597, March 10,1971). After
publication of our final results,
respondent alleged that there were
ministerial errors in the calculations of
home market direct credit expense in
the sixth and seventh reviews, (a
parentheses in the wrong position) and
the calculation of home market indirect
selling expenses in the sixth review (a
plus sign instead of an equal sign). We
agree, and have corrected these errors.

Amended Final Results of Reviews

As a result of our correction of
ministerial errors, we have amended the
final results, and have determined the
following weighted-average dumping
margins for Victor:

Review : :
NO. Period of Review

Mg%in

5 8/19/83-3/31/84 0.01
6 4/01/84-2/28/85 0.00
7 3/01/85-2/28/86 0.00

on certain round-shaped agricultural
tillage tools from Brazil (50 FR 42743;
October 22,1985). The Department has
now completed this administrative
review in accordance with section 751 of
the Tariff Act of 1930, as amended (the
Tariff Act).

Scope of Review

Imports covered by this reveiw are
shipments of certain round-shaped
agricultural tillage tools (discs) with
plain or notched edge, such as colters
and furrow-opener blades. During the
review period, such merchandise was
classifiable under item numbers
8432.21.00, 8432.29.00, 8432.80.00 and
8432.90.00 of the Harmonized Tariff
Schedule. The HTS item numbers are
provided for convenience and Customs
purposes. The written description
remains dispositive.

The review covers the period January
1,1989 through December 31,1989, and
nine programs: (1) CACEX Preferential
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Working Capital Financing for Exports;
(2) Income Tax Exemption for Export
Earnings; (3) Preferential Export
Financing under CIC-OPCRE of the
Banco do Brasil; (4) Preferential
Financing for Industrial Enterprises by
the Banco do Brasil (FST and EGF
loans); (5) Reductions of Taxes and
Import Duties under Decree Law No.
77065 through BEFIEX and CIEX; (6)
Preferential Financing for National
Trading Companies under Resolution
883 of the Banco Central do Brasil; (7)
Accelerated Depreciation for Brazilian-
made Capital Goods; (8) Preferential
Financing under Resolutions 68 and 509
through FINEX; and (9) Preferential
Financing under FINEP.

Analysis of Comments Received

We gave interested parties an
opportunity to comment on the
preliminary results. We received no
comments.

Final Results of Review

As aresult of our review, we
determine the net subsidy to be 0.25
percent ad valorem for Semeato, and
1.15 percent ad valorem for all other
firms for the period January 1,1989
through December 31,1989. In
accordance with 19 CFR 355.7, any rate
less than 0.50 percent ad valorem is de
minimis.

Therefore, the Department will
instruct the Customs Service to
liquidate, without regard to
countervailing duties, shipments of this
merchandise from Semeato, and to
assess countervailing duties of 1.15
percent of the f.0.b. invoice price on all
other shipments of the subject
merchandise exported on or after
January 1,1989 and on or before
December 31,1989.

Because the only two programs used
by the respondents during the review
period, the CACEX Preferential Working
Capital Financing for Exports and the
Income Tax Exemption for Export
Earnings, have been terminated by the
Government of Brazil, the Department
will instruct the Customs Service to
waive the collection of cash deposits of
estimated countervailing duties on all
shipments of the subject merchandise
from Brazil entered, or withdrawn from
warehouse, for consumption on or after
the date of publication of the final
results of this administrative review.

This administrative review and notice
are in accordance with section 751(a)(1)

of the Tariff Act (19 U.S.C. 1675(a)(1))
and 19 CFR 355.22.

Eric I. Garfinkel,

Assistant Secretaryfor Import
Administration.

[FR Doc. 91-16913 Filed 7-15-91; 6:45 am]
BILUNG CODE 3510-DS-M

University of California, San Diego, et
al.; Consolidated Decision on
Applications for Duty-Free Entry of
Scientific Instruments

This is a decision consolidated
pursuant to Section 6(c) of the
Educational, Scientific, and Cultural
Materials Importation Act of 1966 (Pub.

L. 89-651, 80 Stat. 897; 15 CFR part 301).

Related records can be viewed between
8:30 am. and 5 p.m. in room 4204, U.S.
Department of Commerce, 14th and
Constitution Avenue, NW., Washington,
DC.

Comments: None received. Decision;
Approved. No instrument of equivalent
scientific value to the foreign
instruments described below, for such
purposes as each is intended to be used,
is being manufactured in the United
States.

Docket Number: 91-H031. Applicant:
University of California, San Diego, La
Jolla, CA 92093. Instrument: Optical
Plankton Counter, Model OPC-1T.
Manufacturer: Focal Technologies Inc.,
Canada. Intended Use: See notice at 56
FR 13625, April 3,1991. Reasons: The
foreign instrument provides counting
and sizing of planktonic particles while
towed at speeds up to 10 knots and can
transmit counts every 0.5 seconds.
Advice Received From: National
Oceanic and Atmospheric
Administration, May 23,1991.

Docket Number: 91-042. Applicant:
University of California, Berkeley, '
Berkeley, CA 94720. Instrument: Mass
Spectrometer, Model VG 70-VSE.
Manufacturer: VG Analytical Limited,
United Kingdom. Intended Use: See
notice at 56 FR 13626, April 3,1991.
Reasons:The foreign instrument
provides: (1) Resolution to 50,000, (2)
scan speed to 0.5 seconds per decade,
(3) mass range of 3,000 at 8kV
expandable to 32,000 and (4)
thermospray and FAB capability.
Advice Received From: National
Institute of Standards and Technology,
May 23,1991.

Docket Number: 91-049. Applicant:
University of California, Los Angeles,

Los Angeles, CA 90024-1567. Instrument:

Mass Spectrometer, Model IMS 1270.
Manufacturer: Cameca S.A., France.
Intended Use: See notice at 56 FR 14930,
April 12,1991. Reasons: The foreign
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instrument provides: (1) Resolution to
100,000, (2) a laminated magnet with
switching time to 0.5s, (3) a four unit
multicollector system and (4) thermal
ionization and FAB capability. Advice
Received From: National Institute of
Standards and Technology, May 23,
1991.

Docket Number: 91-051. Applicant:
University of California, Los Alamos,
NM 87545. Instrument: X-Ray Streak
Camera System. Manufacturer: Kentech
Instruments, Ltd., United Kingdom.
Intended Use: See notice at 56 FR 14930,
April 12,1991. Reasons: The foreign
instrument provides resolution of 1.5 ps
at an x-ray energy of 250 eV and can
detect x-rays in the energy range of 1-
1000 eV. Advice Received From:
National Institute of Standards and
Technology, May 24,1